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TETTER R-RINTT 1 TO nRT?TA.T]Sr ORGANISATIONS AND - 
INDIVIDUALS ON 2ND NOVEMBER, 1955 



Board of Trade, 
London, W.C.1. 

2nd November, 1955* 



Sir, 

Bankruptcy Law Amendment Committee 

The President of the Board of Trade has appointed a Committee under 
the Chairmanship of His Honour Judge Blagden, -with the following terns of 
reference : - 



"To consider and report what amendments are desirable in 

(1) the Bankruptcy Acts, 1914 and 1926, more particularly in regard 

to the provisions relating to the discharge of bankrupts; and 

(2) the Deeds of Arrangement Act, 1914. " 

2. The Committee would be glad to have your views generally on the 
questions involved in the terms of reference, and also on the particular 
matters set out below. They would appreciate in the first place a 
memorandum setting out your comments on these points; this can be supple- 
mented later by oral evidence if you or. the Committee so desire. It 
should be noted that any memorandum submitted may be published and it is 
assumed that you will have no objection to this course. 

3. Matters upon which evidence is particularly desired are as 
f ollows:- 



(l) Whether, and if so, how the Bankruptcy Acts should be amended in 
regard to the discharge of bankrupts. Comments on the scheme out- 
lined in the Appendix to this letter would be particularly appreciated. 



( 2 ) In relation to a second or subsequent bankruptcy where the bank- 
rupt remains undischarged from a previous bankruptcy, whether assets 
acquired by the bankrupt after his previous bankruptcy should be 
applied in discharging the debts owing to creditors in the second or 
subsequent bankruptcy in priority to any debts remaining owing in the 
prior bankruptcy. 

(3) The desirability of increasing the monetary limits prescribed by 
the Bankruptcy Acts so. as to take account of the fall in the value of 
money, particularly those relating to a. petitioning creditor's debt 
and t.o the estimated value of assets'- to enable an Order for Summary 
Administration to be obtained from tho Court. 

( 4 ) The advisability of limiting the vesting of after acquired 
property to such property as may be claimed by the trustees. 

(5) Whether creditors should be able to appoint the. Official Receiver 
as trustee in a non summary case. 



(6) Whether Pulsion should be made for a conclusion of the bank- 
ruptoy where the debts- are paid in full (with statutory interest) and 
revesting of the surplus in the bankrupt without the necessity for 
any documentary transfer by the trustee. J 



Act *’ rovisi °“s of Section 51 of the Bankruptcy 

workman] Reamings including the wages of 
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(8) An amendment whereby all prosecutions for offences under the 
Bankruptcy Acts may be instituted and carried on by the Board of Trade 
in lieu of the Director of Public Prosecutions. 

(9) With regard to Deeds of Arrangement, what provisions are desirable 
in order that there may be a more effective control by the Board of 
Trade over the administration of assets vested in a trustee under a Deed 
of Arrangement. 

4. In addition to possible legislation on these points, there will 
necessarily be many other amendments of the Bankruptcy Acts and the Deeds of 
Arrangement Act which are considered desirable either to clarify questions 
of doubt or to facilitate administration in the light of experience over the 
past forty years and the Committee would appreciate suggestions relating to 
any such points of doubt or difficulty. 



5. The Committee would be grateful if your views could be received by 
20th December. 

I am. Sir, 

Your obedient Servant, 

(Sgd. ) B. MacTavish 

(Joint Secretary) 



APPENDIX 

Scheme to Ensure that the Discharge of Every Bankrupt 
is Considered by the Court 

The following scheme has been submitted for the consideration of the 
Committee : - 



(a) At the end of a certain period (two years is suggested) after the 
conclusion of the Public Examination of the bankrupt, every bankrupt 
ttecome automatically discharged unless a caveat were entered on 
the Court file against such automatic discharge. 



(b) This caveat would be entered at -the conclusion of the Public 
Examination on the application of the Official Receiver: or of any 

creditor who had proved his debt and was present; or on the 
initiative of the Court. The Registrar would take into account the 
evidence of the bankrupt, as given in his answers at his Public 
Examination, and upon hearing the applicant for the caveat thereon 
would decide whether the bankrupt's conduct and financial dealings 5 
leading to his bankruptcy were such as to render it' undesirable in the 
public interest that the automatic discharge should take effect. In 
that event, the Court would enter the caveat and at the same time fix a 
day, time and place for the hearing of the bankrupt's discharge. 



(c) Any bankrupt whose discharge was refused by the Court would be 
required to keep the Official Receiver informed of all changes of 
address, to account to the Official Receiver at the end of every six 
months as to all his financial transactions and any after acquired 
property or earnings and to attend upon the Official Receiver as and 
when required. 



SL Tl lMDk ?J pt . wilc> ^ not a cavea t entered against him were not 
areiit the period when he became automatically discharged 

Ste^ihe Ve *”.**&* * *>r en earlier discharge at any^Se 

after the conclusion of his Public Examination. In that event his 

“ the same ~ as mder the exist - 
u OUla 0848 for the automatic discharge of all 

ssr 
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MEMORANDUM ISSUED TO CERTAIN ORGANISATIONS 
AMD INDIVIDUALS ON 29TH JUDE. 1956 



ELA/112 



Scheme for Discharge of Bankrupts 

In the course of its deliberations the Committee has evolved a modified 
form of the scheme for dealing with the problem of undischarged bankrupts 
circulated last November, on which it would welcome your opinion when your 
oral evidence is given. The following is a brief summary of the scheme as 
at present envisaged: - 

A. Existing Bankrupts 

1. The scheme will not apply to bankrupts - 

(a) who have not surrendered 

(b) who have been previously bankrupt 

(c) on whose discharge the Court has already pronounced, or 
whose application for discharge is pending 

(d) whose Public Examination has been adjoined sine die. 

2. Subject to this the Official Receiver or trustee may at any time 
within 2 years from the coming into force of the new Act apply to the 
Court to enter a caveat. 

3. If no caveat is entered the bankrupt will be automatically dis- 
charged at the end of the aforesaid 2 years. 

B. Future Bankrupts 

1 . Application may be made for a caveat either at the conclusion of 
the Public Examination or (by the Official Receiver or trustee) 
within 2 years thereafter. 

2. If no caveat is entered and no order is made by the Court on the 
bankrupt’s application, the bankrupt will be automatically discharged 
at the end of the aforesaid 2 years. 

C. All Bankruptcies 

1 . _ The existing machinery for applying for his discharge remains 
available to every bankrupt to whom it is available today. 

.2. Where a caveat is entered (not, as in the original scheme only 
where a discharge is refused) onerous duties as to reporting to the 
Official Receiver any change of name or address and any acquisitions are 
laid upon the bankrupt, and failure to fulfil them entails arrest and 
committal. From those duties the bankrupt can escape by - but only 
” spplying for and obtaining his discharge, or by payment in full. 

You may be interested to know that the number of undischarged bank- 
rupts has been estimated at about 40,000. 



Print ecllmage'^ 
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MINUTES OP EVIDENCE 



TAKEN BEFORE THE 

Bankruptcy Law Amendment Committee 



FIRST DAY 

Wednesday, 11th April, 1956 



Present 

HIS HONOUR JUDGE BLAGDEN (Chairman) 

MR. C.E.M. EMMERSON, F.C.A. 

MR. H. LLOYD WILLIAMS 

MR. H.E. PEIRCE, O.B.E., J.P. 

MR. N.B. SHEHWELL, O.B.E. 

MR. B.E.P. MACTAVISH ) _ . 

MR. C. ROYWATERER, I.S.O. ) Jo:Lnt Secretaries 



LETTER RECEIVED FROM MR. CHARLES BRUCE PARK. C.B.E. 
INSPECTOR GENERAL IN BANKRUPTCY 



Board of Trade, 
London, W.C.1. 

21 st October, 1 955 

The Joint Secretaries, 

Bankruptcy Law Amendment Committee. 



Dear Sirs, 

Bankruptcy Law Amendment Committee 

1. I am sending to you for submission to the Chairman and Members of 
your Committee a number of suggestions for altering the law in relation to 
Bankruptcy and Deeds of Arrangement. These suggestions have come to light 
f n ^? r ° m;menCe in tiie Bankruptcy Department in meeting the problems and 
difficulties which arise in day to day administration. 



2. The principal alteration to Bankruptcy law requiring consideration 
is to secure a satisfactory and equitable method of dealing with the dis- 
charge of every bankrupt. This will require a radical amendment of the 
provisions of Section 26 of the Bankruptcy Act, 1914. 



Whether a bankrupt obtains his discharge depends primarily upon 
whether he has made successful application therefor to the Court. Only 
one tenkru.pt in every four or five makes the necessary application, and it 
has been roughly estimated there are now more than 40.000 undischarged 

. tIle Cou ?- tr y* Faced with this large number Official Receivers 
would fund it impossible - even if they had the power - to retain any form 
control over those undishcarged bankrupts whose activities may be and 
ib 3 SheWn ^ r ®« ientl y are . a ‘laager to the tradinTiomminity. 
The object of the suggested alteration is therefore to ensure that the past 
conduct of each bankrupt should receive consideration immediately afte/the 
Examination and the question of his discharge Sen 
determined ty -Hie Court. There would thus be provided a means for dis- 
tinguishing between the dangerous and the inoffensive insolvent debtor. 

The number of undischarged bankrupts would be greatly reduced: and the 

bankrupt whose discharge had hccn refused by the Court could be nLaced 
™S' r . a ? ^ligation to report, and to account, at stated intervals to the 
Official Receiver. At the same time, by the suggested alteration, many 
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administrative difficulties relating to after acquired property would "be 
avoided. 

3. Recommendations that every bankrupt's discharge should be con- 
sidered by the Court were made by both the Committees appointed in 1 908 and 
192 if to review and to amend bankruptcy legislation. But their recommenda- 
tions were not implemented cn the grounds that the proposals put forward at 
the time to achieve that end would entail too great expense. It is, 
however, thought possible that there can now be evolved a satisfactory 
scheme, based upon the following points: - 

(a) At the end of a certain period (two years is suggested) after the 
conclusion of the Public Examination of the bankrupt, every bankrupt 
would become automatically discharged unless a caveat were entered on 
the Court file against such automatic discharge. 

(b) This caveat would be entered at the conclusion of the Public 
Examination on the application of the Official Receiver; or of any 
creditor who had proved his debt and was present; or on the 
initiative of the Court. The Registrar would take into account the 
evidence of the bankrupt, as given in his answers at his Public 
Examination, and upon hearing the applicant for the caveat thereon, 
would decide •whether the bankrupt’ s conduct and financial dealings 
leading to his bankruptcy were such as to render it undesirable in the 
public interest that the automatic discharge should take effect. In 
that event, the Court would enter the caveat and at the same time fix 
a day, time and place for the hearing of the bankrupt's discharge. 

(c) Any bankrupt whose discharge was refused by the Court would be 
required to keep the Official Receiver informed of all changes of his 
address, to account to the Official Receiver at the end of every six 
months as to all his financial transactions and any after acquired 
property or earnings and to attend upon the Official Receiver as and 
•when required. 

(d) If any bankrupt who had not a caveat entered against him were not 
satisfied to await the period when he became automatically discharged 
he would have the right to apply for an earlier discharge at any time 
after the conclusion of his Public Examination. In that event his 
application would be dealt with in the same manner as tinder the 
existing provisions of this Section. 

(e) Provision for the automatic discharge of all existing undis- 
charged bankrupts provided they had not been bankrupt on more than one 
occasion and the Court had not refused their discharge. 

It is considered that the scheme outlined above would in practice save 
money. 

4. Further su gg estions for amending the provisions of the Bankruptcy 
Act, 1914* are mentioned below: - 

Section 19« Appointment of Trustee 

It is considered that the Official Receiver should act as Trustee 
in non-summary cases in which the creditors resolve that no Trustee be 
appointed and the Board of Trade sees no good reason for appointing 
some fit person to be the Trustee. 

Section 38. Description of bankrupt's property divisible amongst 
creditors 



An amendment of Sub-section- 2(a) is desirable to restore the 
position before the Court's decision in re Pascoe ( 1 - 944 ) Ch. 219 and 
so avoid the Trustee becoming the owner of onerous property by the 
automatic vesting of after acquired property in the bankruptcy Trustee 
immediately on its acquisition by the bankrupt. It is considered 
that no property should vest unless and ion til the Trustee intervene® 
and claims the property. ^ 
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Section 39 as substituted by Section 3 cf the B. A. 1926 
Provision as to second bankruptcy. 

It appears inequitable that creditors in a first bankruptcy should 
participate in after acquired assets brought to credit in a second 
bankruptcy. Such assets alirost always are created by the goods or 
moneys provided by post adjudication creditors who, under present pro- 
visions of the Act, may be swamped by creditors in the earlier bank-- 
ruptcy and so discouraged from presenting a bankruptcy petition and 
making a debtor bankrupt for the second time. 

Section 51 

It is considered that this Section should be enlarged to take in 
all kinds of earnings including workmen's wages. 

Section 69 (and also Section 29) 

It is considered that only debts due to creditors who have proved 
their debts should be paid or should be reserved for, when a bankrupt's 
debts are paid in full with interest under Section 69 , as under 
Section 29 ( annulment of adjudication) • 

Section 129 

Application of Act in cases of small estates. 

The amount (£300 ) in value of the debtor' s property vihich is 
fixed for the purpose of separating summary from non-summary cases 
might with advantage be raised. 

Section 1 63 

This Section should be amended to enable the Board of Trade to 
institute and carry on prosecutions in all cases. 

5 . I attach to this letter a schedule of further suggestions. They 
are described as "minor suggestions" in the sense that they are not 
regarded as controversial by the Bankruptcy Department, who deem them 
important in that adoption should clarify points of difficulty and doubt; 
meet changed conditions in trade and business; and, in general, facilitate 
administration. 

6. Deeds of Arrangement 

Under a Deed of Arrangement the law has conceived a form of liquida- 
tion of liabilities which should be a private matter between the debtor and 
his creditors. There is no official investigation into the debtor' s con- 
duct, -whilst the Trustee is free from official control except for the 
purpose of effective registration; and for providing creditors with power 
to investigate the Trustee's account. 

Amendments to the Deeds of Arrangement Act are now desirable to 
prevent serious abuses which have crept into Deed administration through 
the apathy of creditors, and because the Board of Trade have no sufficient 
authority to ekercise control over Deed Trustees. These amendments 
should require all Deed Trustees to provide security to the Board of Trade 
in a like manner to that required of a Bankruptcy Trustee, and to give the 
Board of Trade powers of investigating the Trustee's administration in 
cases in which their accounts and accounting give cause for dissatis- 
faction; as well as in cases in which conplaints are made by creditors. 

7. It will be of interest to your Committee to know that a General 
Report of Bankruptcy and Deeds of Arrangement statistics, covering the 
years 1 939 to 1 953, is now being printed. Copies wall be forwarded as 
soon as they are available. 
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If there are any matters upon which I can render assistance to the 
Committee I shall he glad to do so. 



Yours faithfully, 

(Sgd.) C. Bruce Park 

Inspector General in Bankruptcy. 



Schedule of minor suggestions for amending 
the Bankruptcy Acts 1914 and 1 926 

Section 15(10) The following words additional to this sub-section are 
suggested: "If an Order dispensing with the Public Examination is made it 

shall have the same effect as an Order concluding the Public Examination." 

These additional words would clear up doubt whether or not, -when a 
dispensation Order has been made, any application can ever be made by a 
debtor for discharge. 

Section l6(lQ) & (ll) Substitute for these sub-sections one sub-section 
as follows: 

"The Court shall refuse to approve the proposal unless it provides 
reasonable security for the payment of not less than 5/- in the £ on 
all the unsecured debts provable against the debtor' s estate, but in 
all other cases may either approve or refuse to approve the proposal." 

The absolute discretion of the Court is retained by the suggested new 
wording but such discretion is divorced from the conditions applicable to 
the present discharge procedure under Section 26. 

Section 19(0 Omit the words "whether a creditor or not" and substitute 
therefor "not being a creditor". 

The sub-section as at present worded is in conflict with the natural 
interpretation of sub-section 2. It does not seem possible for a 
creditor to act as Trustee (and, for example, admit or reject his own 
proof of debt) with impartiality. 

Section 19(6) For the words at the end of this subsection "the' Board of 
Trade shall appoint some fit person" substitute the words "the Board of 
Trade may appoint some fit person". 

The mandatory "shall" has been the subject of observations by a Judge 
who suggested that some day an application might be made to the Court for 
an order of mandamus requiring -the Board of Trade to appoint a Trustee. 

It is frequently an impossibility to obtain the consent of any fit person 
to be the Trustee, and in those cases where creditors pass a resolution 
that no Trustee be appointed, for the reason that they wish the Official 
Receiver to act as Trustee in spite of the case being non-summary, it is 
considered that there should be no provision in the Act which can be held 
as compelling the Board of Trade to appoint a non-official Trustee. 

Section 19(8) Substitute for this sub-section, a new sub-section as 
follows: 

"When a debtor is adjudged bankrupt after a first meeting of 
creditors has been held and a Trustee has not been appointed prior 
to the adjudication, then unless there was no quorum of creditors 
present at the first meeting or the creditors at that meeting 
resolved that no Trustee be appointed the Official Receiver shall 
summon a fresh meeting of creditors for the purpose of appointing a 
Trustee." 

•" ' •- , 'ir 
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The present sub-section imposes on the Official Receiver the obliga- 
tion to summon a fresh meeting when it is known that the creditors do not 
desire to appoint a Trustee. The present sub-section, therefore, results 
in useless expense and a waste of the creditors' time. 

Section 29(4) It is suggested that this sub-section should be altered to 
do away with the necessity for making reservation for any debt due to a 
creditor who cannot be traced and who has never proved his debt. 

The alteration would bring the operation of this sub-section, so far 
as payment in full of the debts, within the decision of in re Emblyn Ward 
ex parte Hammond & Son v. The Official Receiver and Debtor (1942) Ch, 294* 

Section 31 Add a proviso to the Section - "For the purposes of this 
Section every Ministry of the Crown shall be deemed to be a separate legal 
entity." 

Amendment of this Section is desirable to prevent set off of a debt 
or debts owing by the bankrupt to, say, the Inland Revenue against money 
owing to the bankrupt in respect of goods supplied to the Ministry of 
Supply. Up to the present set off has been allowed following an opinion 
given by the Law Officers some years ago that all Ministries or Departments 
of the Crown were one and indivisible for the purposes of this Section. 

Section 33(l)(a) After the words "having become due and payable within 
twelve months next before that time" insert the words "in respect of a 
period commencing on or before the date of the Receiving Order". 

This amendment is desirable to prevent a rating authority claiming 
preferential treatment for a rate made and published before the date of the 
Receiving Order but in respect of a period which does not commence until 
after that date. The present position is governed by the definition of 
"due and payable" by Lord Goddard in the case of Thomson v. Beckenham 
Borough Rating Authorities (1947) K.B. 802 D. C; 1947 2 All E.R. 274* 

Section 33(4) It is suggested that this sub-section which is difficult to 
apply should be entirely omitted from the Section. 

Section 33(8) The period for which statutory interest must be paid should 
be limited to six years. 

Section 38(2) Increase limit of £20 to, say, £50. 

Section 44 The Section should be enlarged to include payments which amount 
to fraudulent preferences made between Petition and Receiving Order. 

The law now appears to be that a payment made after Petition cannot be 
attacked even if in all other respects it satisfies the requirements of 
this Section which provides for the avoidance of preferences in certain 
cases. 

Section 54(l) Sub-section 1 should, it is suggested, be amended to read 
as fallows: 

""Where any part of the property of the bankrupt consists of freehold 
land or land of any tenure either burdened with onerous covenants or 
binding the possessor thereof to the performance of any onerous act 
or to the payment of any sum of money, of shares or stock in 
conpanies, of unprofitable contracts, or of any other property that 
is unsaleable or not readily saleable, the Trustee, notwithstanding 
that he has endeavoured to sell or etc." 

The amendment of this sub-section is desirable in order to remove any 
doubt as to the power of a Trustee to disclaim freehold property and also 
to make such disclaimer clearly available where the land desired to be 
disclaimed, although not burdened with onerous covenants, renders its 
possessor liable to perform an onerous act or to make payment in respect 
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thereof by reason, for instance, of an order to fence or possibly to 
demolish as a dangerous structure. 



Section 55(l) & 56(3) reference also to Section 83(3)* In "Section 56(3) 
delete the words "or other agent" so that it will only be necessary for a 
Trustee to obtain authority for the employment of a Solicitor, 

There is confusion between the provisions of the Sections referred to 
in that under Section 55(l) the Trustee without the permission of his 
Committee may sell all or any part of the property of the bankrupt by public 
auction or private contract. In the case of real property in order to 
carry out a sale by auction the services of both an auctioneer and a 
solicitor will be required, but in accordance with 56(3) the Trustee has 
always been considered to require the sanction of his Committee before 
employing a solicitor or auctioneer, the latter being within the term 
"other agent". Further, Section 83(3) prohibits the passing by the Taxing 
Master of the bills or charges of solicitors, auctioneers, etc. unless he 
is satisfied that their employment has been duly sanctioned, which sanction 
can only refer to Section 56(3)* 

It is accordingly considered that the provisions of the three Sections 
and sub-sections referred to should be amended to establish consistency. 

Section 83 ( 3 ) This sub-section requires consideration in conjunction with 
Section 55 and 56, The words used in the sub-section are so wide as on 
a strict construction to embrace every person employed by a Trustee for 
any purpose whatsoever. It has been suggested that Section 56(3) which 
requires the permission of the Committee of Inspection should relate only 
to the employment of a Solicitor. It is for consideration whether the 
provisions of Section 83(3) could not be confined, so far as the Taxing 
Master's duty to satisfy himself that the employment has been duly 
sanctioned, to the employment of solicitors only. 

Section 164(2) This sub-section should, it is suggested, be amended to 
read as follows: 

"Summary proceedings in respect of any such offence ■whether any 
special penalty is imposed by this Act or not shall not be instituted 
etc." 

This amendment is required in order to defeat the present construction 
based upon the words "such offence" which- confines the operation of the 
sub-section to those misdemeanours or felonies under the Act "in respect of 
which no special penalty is imposed by the Act". Owing to special 
penalties being provided for offences under sub-sections 13* 14 and 15 of 
Section 154* 'the time limit for proceedings has been held to be six months 
only as provided by the Summary Jurisdiction Act. 
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EXAMINATION OP WITNESS 



Mr, Charles Bruce Park, C.B. E. , Inspector General in Bankruptcy 
called and examined 

1 • Chairman ; Mr. Bruce Park, I understand you are Inspector General in 
Bankruptcy and Registrar of Deeds of Arrangement and in charge of 
Companies' Liquidation Branch? - I am. 

2. You used, if I remember rightly, to he Official Receiver attached to 
the High Court? - Yes, at one time. 

3. In fact I suppose you have spent practically all your working life on 
the insolvency of persons other than yourself? - Not only persons hut 

companies. 

4. We have not heen simply twiddling our thumbs since we were appointed. 
The committee has heen carefully through the 1914 and 1926 Acts and 

the Deeds of Arrangement Act and have formed certain provisional views sub- 
ject to That you and other witnesses may have to say to us. I did not 
propose to trouble you with questions on which the Committee sees eye to 
eye with yourself in your memorandum. The first thing you deal with, and 
the most important thing you deal with, in your memorandum is the discharge 
question? - Yes. 

5. The Committee thought, subject to your and other people' s views, that 
we could adopt the scheme you suggest with one inport ant modification, 

namely that the duty to correspond with the Official. Receiver might be 
imposed on any bankrupt against whom a caveat was entered, and not merely a 
bankrupt whose discharge was refused. Have you any views about that? - 
Yes, I have strong views. The intention of the scheme is to prevent the 
harm that is done by what has been called the "menace", that is the 
unscrupulous and dishonest undischarged bankrupt. I feel certain that 
unless the control to be exercised by the Official Receiver is confined to 
the "menace" and the really bad bankrupt, that is to say the bankrupt Those 
discharge is refused, the Official Receiver will not be able to ensure that 
accounting and reporting are carried out fully and in such a way as to pro- 
vide a real control and check, 

6. Do you not think there are very few bankrupts who are really such 
black sheep that their discharge is actually refused? - There are a 

very large number. At the present moment they are masked by reason of the 
fact that you have 40, 000 -undischarged bankrupts. "Where so many people 
make a mistake is in making a calculation based on how many bankrupts 
yearly are refused their discharge. They multiply the present yearly 
number by four or five and say that would be the number if you insisted 
upon all bankrupts applying for their discharge. It is not so. It is 
the bad bankrupt who does not come forward and apply for his discharge. 

7. If I follow you aright, you are saying there are 40,000 undischarged 
bankrupts wh o have never applied for their discharge? - That is so. 

8. And a higher proportion of them would be refused than of the bank- 
rupts who do apply? - Exactly. It is the bad bankrupt who does not 

wish to hear the Court pronounce on the character of his bankruptcy or upon 
his conduct who keeps away. Also a very large number of those responsible 
for really bad bankruptcies, who would have had their discharge refused if 
-they had made early application, wait for such a period that when they do 
make their application the Court is inclined to deal leniently with them on 
the score, "Well, you have been undischarged for ten years " 

9. Assuming we decided to stick to the proposal that any "caveatus" - 
if I may use that term for want of a better - had to report and 

account to the Official Receiver, can you think of any means of checking 
or preventing an undue number of caveats being entered? - Yes, if the 
scheme I put forward is adopted, that is to say that whenever a caveat is 
entered a date is fixed for the hearing of the discharge and then the 
Court makes the pronouncement, I am confident that procedure will keep the 
caveats within reasonable number. 
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10. Do you think it wpuld be possible to ask the Lord Chancellor's 
Department, or some other suitable department, when the Act comes into 

effect to send a circular round to Courts pointing out that there is no 
point in entering a caveat unless the case is at least so bad -that the dis- 
charge would be suspended for two years? - That would be helpful. But if 
you ensure that the Registrar of the Court who hears the Public Examination 
also has to hear the discharge, he would make a point of seeing that the 
number of caveats granted were kept within bounds. Where you may have a 
large number of caveats entered would be if there is no hearing of the dis- 
charge afterwards. When any creditors then came before the Court to plead 
their case the tendency would be to say "enter a caveat". 

11. We were inclined to agree with your view that the period of automatic 
discharge where there is no caveat should be two years, but like so 

many of these things it is one of those where time alone will prove whether 
that is the right period. Do you think it would be possible for the time 
to be fixed by Rule so that if two years proved wrong it could be modified 
without passing a now Act? - That would always be possible, of course, but 
I would rather fix on a clear time like two years and let people know where 
they were, so that when the scheme as a whole got going they would work to 
that time rather than under the impression, "Well, it is not working, we 
will get it altered". The idea that the period may be flexible is a bad 
thing in my opinion because there are quite a number of pieces to be worked 
into the pattern of the new scheme. 

12. What about a sort of half-way scheme in which the Act would provide 
that the time could be fixed by Rules, and in default of any Rule it 

should be two years; or, alternatively, put it the other way round: two 

years or such other period as may be fixed by Rule? - That is a refinement. 
I am bound to say I still think it is better in a scheme of this kind to 
have right at the outset a definite time. 

13. Have you any views about the effect the scheme would have on the 
chances of creditors getting better dividends - payments to creditors, 

that is to say? - Yes. If the scheme as put forward were adopted in its 
entirety - because it has to be a well balanced scheme - I believe you are 
going to curb the serious bankruptcy. You are going to stop the bad bank- 
rupt saying, shortly before his bankruptcy "I have to go into bankruptcy, 
therefore let me make it a big one". I think we shall curb that kind of 
bankruptcy and it will make for bigger dividends in consequence. 

14. You put a brake on the man who acts on the principle that he may as 
well be hung for a sheep as for a leg of mutton? - That principally, 

but in addition the scheme as a whole should prevent bad bankruptcies and 
keep the "menace" under control. The "menace" does not only work in bank- 
ruptcy, He is operating to quite a large extent under cover of small 
private "one man" companies. If you will curb the bad undischarged bank- 
rupts by making the control and check upon them a really serious matter, 
then you will undoubtedly stop the "menace" using the small company for 
fraud. 

13. The last remark you make about the scheme is that you think it would 
in practice save money. I do not mean provide money for creditors, 
but save public money. That of course is very important. Could you tell 
us your reasons? - It is little more than a pious hope. In the way I have 
worked out the scheme, the expense as compared with present procedures 
would about break even. Public examinations have for some considerable 
time been more than public examinations. They have been attenpts by an 
Official Receiver to cover not only a public examination but his own report 
on the conduct of the debtor because he knows that a bad debtor, a bad 
bankrupt, may never apply for his discharge. Therefore he insists upon 
getting everything he possibly can on record at the public examination. 

And if by any chance the bad bankrupt does apply for his discharge,, the 
discharge report is nothing more or less than a rehash of the public 
examination. I would suggest that, under the scheme, the public examina- 
tion, both of those bankrupts who are granted automatic discharge and 
those against whom a caveat is entered with the knowledge that the 
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Official Receiver -will put in a report afterwards on the hearing of the 
discharge, mil he confined to the evidence that is wanted. Again, when 
the report of the Official Receiver comes forward, it will he confined to 
the matters 'which mil assist the Court in making the pronouncement as to 
the character of the bankruptcy and the misconduct of -the bankrupt. That 
means in my opinion a considerable cutting down of the time taken, and it 
would mean that you would not require additional staff. As to whether you 
would make an appreciable saving I am, as I say, a little uncertain. 

16. In other words you get more efficient administration for the same 
money? - You have put it exactly. Perhaps I should not have 

explained at length, but I wanted to get my point home. 

17. Do you think it is worth retaining the reputed ownership clause in 
Section 38 or not? - No, it is archaic. There is so much bought in 

the home - let alone in business - on hire purchase that there is a 
different outlook these days. At one time hire purchase was thought to be 
a certain avenue towards bankruptcy. Today the outlook is entirely 
changed. 

IS. And as you can get on hire purchase pretty well everything except a 
coffin, which you want during your life there is really not much 
point in retaining it? - I believe that in America you can even pay for a 
funeral by instalments to the mortician. 

15. I see you are in favour of an increase in the amount allowed for tools 
of the trade, bedding, and so on and so forth. You suggest £100? - 
My recollection is that I said £50. 

20. Yes, that is right, £50. Do you think £50 is enough? - I think £50 

is enough for this reason: that I would like to see the amount a 

little on the under side, so that it encourages what we do now, and that is 
temper the wind to the shorn lamb. This is not a replacement value, and I 
should therefore like to see that the working man was left in possession of 
all his used tools and not half of them taken away because it was over a 
large limit which suggested replacement value. 

21 . If you imagine the case, say, of a philoprogenitive dentist with a 
large family and a stock of equipment, £50 would go nowhere? - 

Nowhere at all, unless the figure of £50 is taken to indicate that there 
must be a valuation of worn instruments on the basis of what the bankrupt 
could get for them. The same principle applies if he happens to be a 
musician and has a piano. If he goes to sell it he would probably get £5; 
if he goes to replace it he would probably have to pay £150. The Official 
Receiver' s representative who walks in to value it would say "Well, it 
■would only realise about £5, or something like that; you have got to allow 
another £45-worth". 

22. Could we now pass to Section 129. You suggest raising the amount of 
the debtor's property for the purpose of non-summary and summary 

cases. Have you any reason for that apart from the decreased value of 
money? - Yes. I have worked that out on the statistics available. In 
the £300 to £600 class of case which, I suggest, should be non-summary 
Official Receivers act as trustees more often than do accountants and it 
would therefore seem better to increase the present figure of £300 to £ 600 . 

23. Quite irrespective of the value of the present-day money? - I do not 
think it has a great deal to do with money values. The outside 

trustees do not -want these smaller cases of the £300 to £600 class, 
whereas obviously the creditors do want the Official Receiver. There is 
another interesting fact bearing on this. The costs of the professional 
men who are employed in summary administrations are very much reduced, 
but it would be no hardship as far as I can see to raise the limit to £600, 
j.or this reason: that every Official Receiver has to have an auctioneer 

and a solicitor to whom he sends his business - v/ho takes the rough with 
uce smooth — and since there are now so many non— summary cases up to 
£10,000 to £20,000 class in which the Official Receiver acts these 
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professional men are receiving a good deal of the more profitable business. 
They could therefore, in my opinion, take a lesser fee for the work they do 
in this £300 to £600 class and so permit more dividend to the unsecured 
creditors, who in that way will be encouraged to take a greater interest in 
the bankruptcy. 

Mr. Emmerson : Surely those costs would be subject to taxation 

anyway? - Under the summary administration they have to take costs on 
the lower scale. 

25. So would an outside auctioneer, wo told he not? - Yes, but the Official 
Receiver goes to one particular auctioneer, Miller Paxton. He has 

all the work because he takes the. rough and the smooth. Now he is getting 
some quite big cases to deal with and so he can, it seems to me, quite well 
take costs on the lower scale in this particular class up to £600. 

26. Even if there were an outside trustee in bankruptcy who employed an 
entirely different auctioneer, that auctioneer could charge no more. 

He is bound by taxation the same as Miller Paxton? - Yes, but he might well 
grumble by reason of the fact that he would be employed by the outside 
accountant in one particular case only. 

27 • He may grumble, but it will not result in any increased dividend for 
the creditors, because he is tied down? - Not in the slightest. 

28. Chairman : In your main memorandum about Deeds of Arrangement I see 

you would like to see all Deed Trustees required to provide 

security. - Yes. 

29. Would you like to explain to us why you think creditors should not be 
empowered to dispense with it if they want to? - In point of fact they 

do dispense with it; only one in a hundred of deed trustees gives security. 
The reason for it is this: that when it comes to a meeting of creditors, 

whoever is acting as chairman says "Now, Mr. X., the trustee elect, is a 
professional man, so I am quite sure that you will not expect him to give 
security". There is no creditor who in the face of that kind of statement 
will protest and say, "I think we should put this to a resolution". 

30. They do dispense with it; they dispense with it in pursuance of a 
leading question from the chairman that they do not like to say no 

to? - Yes. 



31 * Mr. Emmerson : The dispensation of giving security has to be in 

writing? - (Mr. Bruce Park) : Yes, that may be so, but also by resolu- 
tion. — ( Chairman ) : Either by a resolution passed at a meeting convened by 

notice to all the creditors, or by writing addressed to the trustee. That 
is the existing machinery. - (Mr. Bruce Park): May I say we have a similar 

difficulty in voluntary liquidations, and in a recent case got the 
impression that the Court considered there was not sufficient protection 
given to the creditors. 

32. Chairman : We ought, therefore, to see that security is given in all 

cases in order to protect the creditors from themselves? - It is 
extraordinarily difficult for a creditor to insist on security if it is 
optional. A widow, some years ago, might ask a solicitor to look after 
her affairs - some trust property and so forth. She would never consider 
saying "I think you should take out an insurance policy to satisfy me as 
to your integrity" • But I notice now that the Law Society have been care- 
ful to see that, in the event of defalcations falling on people who perhaps 
are not very good at protecting themselves those people do get protection. 

33* You do not think this is one of these cases on which you have this 
paramount public policy to consider, namely that you are not likely 
to interfere with freedom of contract in this case? It is a contract. - 
It is, and a private contract. It is unfortunate that in Deeds of 
Arrangement and in voluntary liquidations the Government Department steps 
in and gives the appearance of a certain amount of control. When 
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anything goes -wrong - and I could tell you of wrong doing under the present 
arrangements - when that happens creditors ask what has the Government been 
doing to permit this? Creditors do not have a great deal of time to spend 
on these matters and do not carefully enquire from the chairman as to 
whether the trustee might reasonably be required to give security. 

34. The other point you make about the Deeds of Arrangement Act is that 
you would like to see the Board of Trade given powers to investigate. 

What we thought of doing about that was to empower the Board of Trade to 
conduct an audit on the application of any creditor, or the debtor, or, if 
the trustee has been removed, then by the Board of Trade itself off its own 
bat. That pretty well covers your point? - Not quite. As a last 
resource the Board of Trade should be able, of its own volition, if circum- 
stances warrant it, to audit -the accounts. 

35. We are also proposing providing machinery whereby the trustee, in 
order to get his discharge from his trust under the Deed, has to lodge 

a final account. Would that help? - Yes. At "the present moment a. trustee 
has to file what is tantamount to a final account. But the Act itself is 
so badly worded that he can if he wishes say, "Although I am by the Act com- 
pelled every six months to submit an account, yet when it comes to the final 
account I am not compelled to submit that" • The wording of the Act is "... 
until the ^winding up account", or "...until the final account'', not "until 
and including". The consequence is we are hampered to that extent. We 
also come across cases There it is eminently desirable to audit the final 
account and there is not the opportunity to do it. 

56. Mr. Smmerson : I see the numbers of Deeds of Arrangement under the 
Deeds of Arrangement Act are of the order of 300 a year now. How 
many cases do you find each year of a really bad Deed of Arrangement 
trustee? Broadly speaking they are very very few and far between, are they 
not? - On the contrary. I would hesitate to give you case after case. 

Here is one we will call it "J.T.", The trustee is holding £244 in his 
hands now, although there has been no transaction since 1949. In his 
letter of the 17th March, 1954j he informs us that the assets have been 
realised, but pressure of work and staff shortage cause the delay in com- 
pleting the administration under the deed. 

37* I was not trying to get specific cases, but your idea of the 

percentage. Out of about 300 deeds a year, would it be 1 per cent., 
or 5 per cent.? - Much greater than that. 

38. More than 5 per cent.? - Yes. It is difficult to say, but I should 
say a good 20 per cent. 

39. As much as that? - Yes. 

40. I am surprised. One in every five is a rogue? - No, I am not saying 
he is a rogue but he is dilatory and causes very considerable trouble. 

It is easy in my opinion to take the necessary steps to prevent these 
unsatisfactory cases. 

41 . Chairman : If we might now turn to your minor suggestions. We are 

in agreement with the very large majority of them. We were indeed 

in agreement with your proposal under Section 31 to provide that every 
Minister of the Crown should be a separate legal entity for the purposes of 
mutual credits and set off, but some members of the Committee had some doubt 
as to whether that would be workable in practice. You think it would? - 
I do not see how there could be difficulty. It is a question of whether 
they are entitled to set off or not, and that ends it, but as to -whether you 
would ever get it through Parliament that is another matter. We have had 
one or two serious cases in companies liquidation, but they are few and far 
between in bankruptcy. There is the example of the debtor who would be due 
to receive a refund of tax which he had overpaid but before it is paid to 
him he becomes bankrupt, and a Government Department, say the Post Office, 
claim for telephone charges and say there is mutuality. But it is not 
mutuality, it is because Government Departments are regarded as one and 
indivisible. 
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k-2. The result, of course, is ridiculous? - The result is ridiculous. 

43* As regards your proposal to limit the preferential period for rates 

and taxes to twelve months, we were rather wondering whether there is 
any justification for keeping preference for rates and taxes in existence 
at all. What do you say about that? - The preferential payments should be 
the same as those in companies liquidation, with the possible exception 
that the £200 for the wages of workmen should be reduced to £100, which was 
the figure suggested in the Cohen Report. 

44. Could you explain your reasons? - Yes, certainly. The common error 
is that the Inland Revenue receive an undue share of the realisa- 
tions. I have taken out figures for the years 1936, 1937, 1938, and for 
the year 1954. Those show that the gross realisations of the estates 
which were closed in the year 1936 amounted to £1,300,000. Rather 
peculiarly in the year 1954 they amounted to pretty well the same amount. 

In the year 1936 preferential creditors were paid nearly £97,000 - or 

7 per cent, of the gross realisations, whilst the unsecured creditors 
received £ 641 , 000 which wras 46 per cent, of the gross realisations. Rather 
strikingly in the years ( 1 937 and 1938) that followed, the percentages were 
the same. Now we come to 1954, and we find the preferential creditors 
received £ 131 , 000 which was 9 per cent* of the gross realisations, and the 
unsecured creditors 4-4 per cent, of the gross realisations. A striking 
result when you come to consider that the standard rate for income tax in 
1936 was 4s. 9h. and in 1954 it was 9s. Od. These figures are, of course, 
aggregates. So far as the small, individual estate is concerned,' the 
Inland Revenue frequently comes in and takes the lot. That seems to be 
unfair and I would suggest that in bankruptcy preferential creditors should 
first receive 25 per cent, of the amount available for distribution, the 
balance of their claim ranking pari passu with the unsecured creditors. 

If that were done some appreciable return would always be secured for the 
unsecured creditors which will encourage them to take an interest in the 
bankruptcy. 

45. I think we all felt it is rather unfair that the tax and rating 
authorities should have all the remedies they have at their disposal 

and - if -they allow a man to get badly into their debt - that they should 
then take the cream off the milk as against the creditors who have not 
their special remedies. - Yes. Taxpayers complain that the Inland Revenue 
are either dilatory or too hasty - harsh as regards themselves or lenient 
as regards the other fellow. But the facts do not show the Inland Revenue 
to be dilatory in the general run of -trading cases. When a trader’ s 
business is starting to go downhill he immediately stops making his income 
tax returns, waits -until he gets an estimated assessment, and then appeals. 
If he stops paying his suppliers, he immediately gets his credit stopped. 

In effect, he trades -upon the amount that is due in taxation. Until bank- 
ruptcy intervenes the unsecured creditors often receive, the form of trad- 
ing profits, enough to recoup themselves for the cost of goods supplied to 
the debtor, so that in the end it is only the unfortunate Inland Revenue 
who has been left without any payment at all. Tax is a debt to the 
community and I would like to see the Inland Revenue kept, as far as 
possible, as a preferential creditor. But in small estates it would, in 
my opinion, be equitable to give them a percentage. 

46. And you w/ould limit the preferential creditors to twenty- five per 
cent? - Of the amount available for distribution. In quite a large 

number of cases the 25 per cent, would pay them in the ordinary way, but 
that would mean, of course, that the unsecured creditors would get their 
75 per cent. It would cut down abuses if that were done, including the 
case in which the trustee gets excessive remuneration because the Committee 
of Inspection vote him all the realisation in remuneration rather than see 
it paid preferentially to the Inland Revenue. 

47. You say under Section 33 ( 8 ) that, in your view, the period of 
statutory interest should be limited to six. years. Vfhy do you 

suggest that? - In nearly every case where there have been many years of 
interest to be paid, there have been applications to the Official Receiver 
and the Court to abate that interest so 
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windfall, or whatever it is, to the destitute debtor or to his family, and 
■when the interest is payable for a period in excess of the six years con- 
tained in the Statute of Limitations, sympathy is aroused. I think myself 
if you could limit the interest to a period, a clear-cut period such as the 
six years in the Statute of Limitations, it ■would be better than leaving 
the administration to be the target for this "give a little comfort to the 
destitute" attitude. 

48. There is a -very big difference between the facts where statutory 
limitation applies and the facts we are dealing -with. The creditor 

is not sitting back and twiddling his thumbs in the period he is kept wait- 
ing for his money between the Receiving Order and dividend, like the 
creditor barred by the Statute of Limitations. It is happening quite 
involuntarily? - A request for reduction of interest is often met by the 
Department saying: "We cannot help you unless you get from the creditors 

their assent that they will only take so much interest in the circumstances" . 
Whether it is that we are becoming soft I do not know, but it is the fact 
that the result is that, nearly every time, interest is reduced or given up. 

I think it would be better, therefore, to have a limit imposed and know 
where we are. 

49. The suggestion has been made that for the last few weeks, say three 
weeks before the crash comes, a payment which results in a preference 

should be recoverable without proof of intent. What would you say about 
that? - (Mr. Bruce Park): That it is extraordinarily difficult. - 

(Chairman ): You have to except the price of current necessities. - 

(Mr. Bruce Park): You mean food? Obviously that would be so, but it would 

be extraordinarily difficult to put into practice. If there is no dominant 
intention to prefer, a trader who is not necessarily striving to stave off 
bankruptcy but to pay his creditors during a time that he is looking for 
some asset to come in, and having to keep them sweet, very naturally pays 
them in different proportions* Every payment, in such circumstances, would 
be a preference. ~ The only way in which a trader could avoid preferring 
creditors would be, at the end of every week' s trading to add up the whole 
of the amount owing to unsecured creditors, take whatever money is available 
and divide it proportionately amongst the whole body of creditors. 

Immediately that were done he would know he could expect a petition 
because creditors would think he was trying to conduct a private Deed of 
Arrangement. Then there is no dominant intention to prefer to be taken 
into consideration there is the difficulty of ascertaining which payments 
are preferences and of making recovery. 

50. Talking of that difficult Section, would you be in favour of restoring 
the views of Mr. Justice Eve as against those of Mr. Justice Clauson 

on guarantors and sureties? - (Mr. Bruce Park): I am a little vague for the 

moment. It is a question of getting the guarantor into the shoes. - 
( Hhairman ) » Enabling the trustee to shoot directly at the guarantor instead 
of having to shoot at the principal creditor first, leaving the principal 
creditor to recover against the guarantor - (Mr. Bruce Park): I do not 

think that he should shoot at the guarantor first; I think he should look 
to the principal creditor. 

51 . As he does at the moment? - As he does at the moment, but the position 
may be complicated. I should like to think that you could simplify 

the position, but I do not think that I can really help yOu a great deal on 
that. 

52. Do you not think it is rather unfair -that if, between, say, the 
Receiving Order and the time when the trustee launches a motion to set 

it aside, the guarantor has either fled the country or become insolvent, 
that the risk of that should fall on the principal creditor as it does at 
the moment? - Yes, there are such cases and they have given rise to contra- 
dictory decisions in the Courts. 

53 • You do not feel very strongly then, either way, on that point? - No. 

On those particular Sections I would need to consider very carefully, 
apart from obvious points, the questions affecting the surety and the 
principal . 
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54. I see under the disclaimer Section you want' to make it perfectly clear 
that freehold land could be included? - Yes. 

55 . We are in agreement with you about that; we differ slightly as to 
the mode of doing it. What we thought of suggesting was that the 

word in the Section should be merely "land", and that we should in the 
definition Section say that "land" has the same meaning as in the Law of 
Property Act. - An excellent way to do it, 

56. The definition in the Law of Property Act is about as comprehensive as 
it possibly could be? - Yes, certainly. 

57. There are one or two miscellaneous points that occurred to me which 
you have not mentioned in your memorandum. The view has been ex- 
pressed to us from a very high quarter that the time at present limited for 
compliance with the bankruptcy notice is too short, and the time for 
lodging an affidavit of set off or counter claim is far too short. I do 
not know if you have any views about that? - No but I see no reason at all 
why these periods should not be extended. 

58 . After all the object of the exercise is not really to create an act 
of bankruptcy; it is to get the money? - Quite. 

59. ' And I should have thought myself if you made it three weeks for com- 

pliance with the bankruptcy notice, and a fortnight for the affidavit 
that would be ample. - I would have thought so too, but I have not given 
consideration to the question of the time. 

60. Talking of time, it has been suggested that the time for a petition 
founded by a Deed of Arrangement might with advantage be cut down to 

a month. - That is the same period as that to which it is automatically cut 
when you give notice of a Deed of Arrangement. 

61 . But the effect in my own experience is inevitably to invite a bank- 
ruptcy petition. We thought it might be better to cut it straight 

away by the Act. I do not know what you feel about that? - I would have 
thought it would be better left as it is, as there never seems to be enough 
time in any of these things, but I have no very strong views either way. 

62. Have you any views about whether we should preserve or enlarge the 

£50 minimum for the petitioning creditors debt? - Yes. Keep the 

minimum as it is. There is no limit or minimum as far as the debtor' s own 
petition. This was reviewed prior to the enactment of the 1948 Companies' 
Act. Under that Act the test whether there ought to be a winding up order 
made, is the test of insolvency. One of the circumstances in that test is 
if the Company has not been able to pay a debt of £50, which is quite a 
large sum if it is owing to an individual. It would be best to keep the 
minimum as it is rather than throw the onus upon creditors to join together 
in order to get a Receiving Order, particularly in small debt cases - con- • 
fidence tricksters, mail order businesses and the like. 

63 . Would you be in favour of altering the existing law in such a way 
that a creditor cannot be the trustee? - Yes, certainly, I do not 

like the idea of creditors having to deal with their own debts. I dare 
say you could find plenty of creditor trustees who would act perfectly 
straightf orwardly, but you would always find creditors critical of their 
actions and that does not make for smooth running of a trusteeship. 

64 . One of the memoranda we have had suggests that we should go even 
further and provide that the trustee must be a person who would be 

qualified to act as an auditor of a company other than an exempt private 
company. That would mean limiting the trusteeship to persons having a 
professional accountancy qualification. - It would meet with a great deal 
of opposition. It is a suggestion which I would not adopt. 

65 . You would not? - No. I consider the creditors should be able to 
vote for and obtain as trustee the person, whether accountant or 

solicitor or non-professional man, they think most fitted for the task. 
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’ - X do not think it would make things worse, hut it xs 

whangs vorse. it not? i think it would provoke too 

unreasonably narrowing the ixexa, xs xt/ 
such opposition. 

,7 Ho haw asic^a you about one or two figures that are in the Act. 

The— is a -p-etty old Section which empowers an order for arrest to 
he nJTthl deiter removes goods to the value of £5. ^uld you he xn 
favour of that figure remaining unchanged? - £5 strikes me as very low. 



63 . 



I* is £5 at the moment. How, it seems to me that the decline in 
the value of money must he taken into account. What would you 
suggest - £10? - I should put it up very much more than that. 



69 Ay not bring it into line with the divisible property Section at 

£5 0 ? _ yes, I would accept that. I have not given great considera- 
tion to it. 



7C. We have given a lot of consideration to the question of . distress and 
execution and we thought of recommending a simplification of those 
Sections by adopting the principle of "21 days hit or miss" - that if the 
distraining creditor can manage to hold on for 21 days without receivxng 
notice of a bankruptcy petition he is home. If he gets notice of a bank- 
ruptcy petition he has got to cough up. - I should say it is an excellent 
suggestion. 



71. These Sections are so complicated at the moment that I do think you 
want scsai s impl if ic at ion. - I quite agree. That would be an 
excellent suggestion. 



72. You will probably remember that there is a Section at the moment 
which requires the first dividend to be paid within four months. 

Would you be in favour of extending that, say to six months? - Yes. 

73. Another rather small point about dividends on which we would like to 
have your views is hhis - the time for payment of final dividend at 

the moment is fixed at the joint discretion of the trustee, and the 
C omit tee of Inspection, if there is one. Do you not think that should 
be left to the sole discretion of the trustee, because I do not see what 
is to happen if they do not see eye to eye about it? --Yes, I think it 
should be at the discretion of the trustee. 

74. Under Section 89(5) the trustee is not allowed to retain more than 
£50 for more than ten days in his hands. In these days £50 seems 

rather a little. We thought it might possibly be increased to £100. - I 
see no objection to that. 



75 . We were thinking of proposing one rather novel amendment to the 
Schedules which we liave debated strenuously, but not, I hope, 
acrimoniously. That was a suggestion that it should be made possible for 
a creditor to appoint as his general proxy somebody who is not in his 
peraanent employ, but a professional man, such as a solicitor or an 
accountant, provided that only a person in the regular employment of the 
creditor would be eligible to serve on the Committee of Inspection. Do 
you see great objection to that? - No, I should like to see the general 
proxy in bankruptcy altered to what is generally known as a general proxy - 
the^ same form as is used in companies liquidation. Thus, if a creditor 
in Newcastle wants to have somebody to represent him, and has no one in 
his eojxloy able to So so, ho can then appoint a person as his general 
proxy to attend a partxcular meeting and use his discretion as to voting 
in accordance Kith the agenda of that meeting. 



76. Conid « not go further and enable him to give a man - say his 
and ~. the po ' re:r t0 meetings generally 

I would l-Lrrn* -i *. a 10n * Heed it be limited to one particular meeting? - 
e&r! x ‘ “ - ° ° ne Particular meeting because whenever a meeting is 

called, proxy feme are sent out. It may be that once a creditor hL 
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appointed one particular person to attend all meetings - there are not as a 
rule very many in bankruptcy proceedings - that person may go abroad, or 
otherwise become unavailable. 

77. The form of power of attorney used in companies liquidation is really 
not a general power in the ordinary sense of the. word at all, is it? - 

With respect, I have an Opinion obtained as far back as 1907 on that very 
point. If you want to appoint persons to be members of the Committee of 
Inspection by document, that document can be a general power of attorney in 
a prescribed form. It is the method that is used in every liquidation 
where the appointment is made by the Court. The name of the person 
appears in the Order of Court: - "General power of attorney for. - 
and there can be no mistake, or abuse. 

78. One other small point I want to ask you about - harking back to 
property. Supposing that a man goes bust and he has tools of his 

trade, clothes, bedding, and so on,' which are worth more than the limit. 
There is at the moment no machinery for deciding which articles he has to 
keep and which he has to give up? - Quite. 

79. Do you think it is possible, or indeed desirable to devise any such 

machinery? - No. I would like to refer you to my words - "tempering 

the wind to the shorn lamb". A bankrupt should be allowed to keep the 
tools of his trade, provided they have been used and worn, and the apparel, 
and the bedding and so on, whatever value it is. After property of that 
kind has been used it is a very clever man who will be able to say: "This 

or that is outside the limit, and so we are going to take it away" . 

80. You would leave it as it is and apply the principle of "tempering the 
wind"? - Yes. 

81 . As regards Deeds of Arrangement, do you see any need to register a 
Deed in which there is no assignment to a trustee and no provision 

for such an assignment? - You mean a Deed of Inspectorship? There have 
been such things, but they are few and far between. I should say that 
they should be registered. 

82. But if no property passes I . should have thought your Department did 
not want to be bothered with it? - We do not want to be bothered with 

such a Deed but I do not think such a Deed will arise unless you can have a 
Deed of Inspectorship plus property. 

8 3. They are very rare birds, but I have seen them, I am sure, with a 
covenant to assign to the Inspector in certain events. if there is 

a covenant to assign, even at a future time, you would want the Deed 
registered? - I think so. 

84. But if there is no. such provision at all, then you need not be 
bothered? - No, 

85. We have been considering also the possible functions of an Official 
Receiver where there is a complete deadlock of administration under 

a Deed. Have you any views about that? - (Mr. Bruce Park): Do you mean 

appointing the Official Receiver to take over? - (Chairman ) : Not as 

trustee but for the purpose of convening a meeting of creditors - taking 
the steps that may be necessary to get a new trustee into the saddle, - 
(Mr. Bruce Park): Well, this might be the way of bridging the gap. If 

there is likely to be a hiatus, a gap, I should certainly like an Official 
Receiver to keep an eye upon the estate. 

86. He should be a sort of caretaker more than anything else? - Yes. 

87. Mr. Emmerson : I understood you to say that, under Section 33, you 

are in favour of leaving the pref erentials as they are at the 

moment. - Yes. 

88. Does that not conflict with the suggestion in your memorandum where 
you say:- 
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"After the words "having "become due and payable within twelve months 
next before that time" insert the words "in respect of a period com- 
mencing on or before the date of the Receiving Order". 

Is not the effect of that to limit the Crown' s proof of debt to the year 
preceeding the Receiving Order? - If that is the effect, then I am not in 
favour of it. It would mean that the Inland Revenue would never have a 
preferential claim. 

89. " Would you be in favour of restricting the taxation Section to 

solicitors? - Yes, and I would also like to see Section 8 3(3) amended 
so as to confine it, so far as the Taxing Master* s duty to satisfy himself 
that the employment has been duly sanctioned, to the employment of 
solicitors only. That is not a matter of taxation, but whether the 
emoloyment has been duly sanctioned. We have had a great deal of trouble 
on~ this question of the employment of solicitors. The work has been done 
and the solicitor cannot get his money because there has *been delay in 
obtaining the sanction. We want to confine that sanction - certainly not 
to extend it - and it is suggested that it should be confined to the employ- 
ment of solicitors only. I should be in favour of amending the Section to 
-provide that should the sanction be obtained, say within three months after 
the commencement of the employment, the Taxing Master should accept the 
bill for taxation. 

90. Would you be in favour of an amendment whereby public utilities, and 
the gas and electric light suppliers in particular, should be debarred 

by law from claiming payment of arrears before they will continue future 
supply to a trustee? - I have an idea, you know, that they can compel pay- 
ment under the present ruling. Where there is an enforceable claim, 
established by custom as well as possibly by law, I do not think you could 
alter it. 

91 . It is really a matter for the particular Act concerned - that is the 
Act under which gas or electricity is supplied - rather than the 

Bankruptcy Act? - I should have taken that view. 

92. The last question I have got relates to the question of the second 
bankruptcy. We have had a suggestion from a witness which reads as 

follows: - 

"In my opinion, assets acquired by an undischarged bankrupt should be 
available for distribution to the Creditors of a second or subsequent 
bankruptcy, in priority to any debts remaining owing in the. prior «. 
bankruptcy, provided that firstly, the liabilities in the second 
bankruptcy were incurred wholly or partly in the acquisition of such 
assets, and provided also that creditors who had knowledge of the 
fact that the debtor remained undischarged from a previous bank- 
ruptcy, should be excluded from such prior distribution, but should 
rank pari passu with the Creditors of the first bankruptcy in the 
event of there being a surplus after the claims of the other 
Creditors had been discharged in full. It should also be made clear 
that this priority applies only to assets acquired before the date of 
the second bankruptcy as there seems no good reason why it should 
extend to assets acquired after that time. If, for instance, the 
bankrupt benefits under a Will after his second bankruptcy, the 
Creditors of both the first and the second bankruptcies should share 
such benefit rateably." 

We were inclined to the view that this was a good suggestion, but doubted 
whether it was workable. I wonder what your re-action to it -would be. - 
I have always thought that the creditors of the second bankrupted should- 
have the first right to rank against assets created by the bankrupt's 
trading his savings, and so on, after the first bankruptcy; but whether 
you could make an exception for legacies and specific amounts like that, 

I do not know. 

93. You think it is workable? - It would be a workable proposition so 
far as legacies and similar payments are concerned. 
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9 4. Legacies and the like? - Yes, 



95. Mr. Sherwell : May I put a question - going right "back to the beginn- 

ing? On the question of caveat, you suggested that this should be 

applied for and entered at the end of the Public Examination? - Yes, 

96. Do you think that might be extended to allow a caveat to be applied 
for at any time during the period of two years? - I see no objection 

to that. It simply gives the right to somebody who has seen bad conduct 
on the part of the bankrupt who is to get his automatic discharge to apply 
for a caveat. That, I think, is an excellent suggestion. 

97. As regards existing undischarged bankrupts at the date when the Act 
comes into force, we thought that they should be given an automatic 

discharge at the end of one year, subject to the right of an Official 
Receiver to ask for a caveat at any time during that year. - 
(Mr. Bruce Park): It is going to be difficult for Official Receivers to go 

right through the lists in that time. I would rather make the period two 
years in which to apply to enter a caveat against any of these existing 
undischarged bankrupts, and to extract from the registers for a period of 
at least ten years the name of every bankrupt who has been bankrupt twice. - 
(Chairman ) : We were going to except bankrupts who had been bankrupt twice. - 

(Mr. Bruce Park): And those who had been refused? (Chairman ): Yes. - 

(Mr. Bruce Park) : In that case I am with you again. 

98 . We thought that a certain number of black sheep would escape from the 
fold, but anyone whose Public Examination had been recently concluded 

would be fresh in the Official Receiver' s mind. - There would have to be a 
good linking up with these undischarged bankrupts who are operating behind 
the scenes in the management of one-man companies; and if. you give the 
Official Receiver a two-year period he will have twice as long to look 
round and apply for the entry of a caveat. 

99. Chairman : There has been a suggestion that bankrupts who have never 

surrendered, or those whose examination has been adjourned sine die, 

should also be excluded from automatic discharge. - I would agree to that 
over a period of ten years. 

100. A backwards period? - A back period of ten years. 

101. Mr. Sherwell : If I may turn to the First and Second Schedules of 

this Act, which deal with meetings of creditors and proof of debt. 

I f have always taken the view that these contain matters of machinery, such 
as time limits and documents and quorums. I have always thought they were 
much more appropriate to Rules than an Act of Parliament, because you 
cannot easily alter an Act of Parliament, I do not think these matters of 
detail are appropriate to an Act of Parliament at all. I would have 
thought that if there are any amendments required to these Schedules we 
ought to put the whole lot in Rules, so that they can be altered easily 
and not have them as part of the Act of Parliament, where it is so much 
more difficult to amend them. - There is a point there. Keep the same 
practice as we have now, and we shall be able to amend the Rules quickly 
and easily. The Lord Chancellor makes the Rules. The President concurs, 
and the new Rule is made law by Statutory Instrument. 

102. Then would you rather see what are at present the Schedules turned 
into Rules under the Act, or would you rather keep them as appendices 

to the Act? - I would prefer to keep, them, if it is possible, as they are 
now, with the added possibility of being able to make alterations as I have 
suggested. If that is not possible, then I would prefer to see them 
turned into Rules. 

103. Mr. Lloyd Williams : You could, in fact, put in at the end of the 

Act a provision saying that these details can be altered by Rule? - 

That is what I meant. * You have the same kind of thing with the Schedules 
at the end of the Companies Act. 
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we. 



104. Mr. Sherwell ; It is rather ridiculous in a way that you should have 
to have an Act of Parliament to alter these things? - I am absolutely 

with you if you cannot alter the Schedules. But if you can do that - and 
I do not see why you should not - it seems to me it is best to keep the 
fozm that is known. 

105. Chairman : I myself do not see any insuperable difficulty in providing 

in the .Act that the rules in the Schedules may be altered by Rules 

made under this Act. - Quite. 

106. "<V'e are very much indebted to you, Mr. Bruce Park, for coming and 
giving us your help, and I am sure the Committee would all like to 

wish you a long and happy period of retirement. Perhaps you might be 
agreeable to coming back again at a later date when we have heard the other 
evidence. - Yes, I would be pleased to do that. 



(The witness withdrew) 
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SECOND DAY 



Monday, l6th April, 1956 



Present 

HIS HONOUR JUDGE ELAGDEN ( Chairman ) 

MR. H. BEER, C.B. 

MR. C.E.M. EMMERSON, F.C.A. 

MR. H. LLOYD WILLIAMS 

MR. H.E. PEIRCE, O.B.E., J.P. 

MR. N.B. SHEEWELL, O.B.E. 

MR. B.E.P. MACTAVISH ) Joint 

MR. C. ROY WA1EEER, I.S.O. ) Secretaries 



MEMORANDUM SUBMITTED BY SIR THEOBALD MATHEW. K.B.E.. M. C. . 

DIRECTOR OF PUBLIC PROSECUTIONS 
PROSECUTIONS UNDER THE BANKRUPTCY ACTS 
A. The Institution of Proceedings 

1. Bankruptcy offences are dealt with in Part VII (secs. 154 to 1 66) 
of the Bankruptcy Act 1914, as amended by the Act of 1926. 

2. Offences under sec. 157 (gambling) and under sec. 158 (failing to 
keep proper accounts) can only be prosecuted by order of the court 

(secs. 157(2) and 158(2)). 

Otherwise there is no statutory limitation on who may prosecute for 
the other offences created by the Acts. 

3. By sec. 161 where the official receiver or a trustee in bankruptcy 
reports to the court that in his opinion a debtor has been guilty of any 
offence under the Act, or where the court is satisfied on the representation 
of a creditor, or member of the committee of inspection, that there is 
ground to believe that the debtor has been guilty of any such offence, "the 
court shall, if it appears to the court that there is a reasonable 
probability that the debtor will be convicted, and that the circumstances 
are such as to render a prosecution desirable, order that the debtor be 
prosecuted. " 

4. Section I 65 is in the following terms: 

"Where the court orders the prosecution of any person for any offence 
under this Act or any enactment repealed by this Act, or for any 
offence arising out of dr connected with any bankruptcy proceedings 
it shall be the duty of the Director of Public Prosecutions to 
institute and carry on the prosecution: 

Provided that, where the order of the court is made on the 
application of the official receiver and based on his report the 
Board of Trade may themselves, or through the official receiver 
institute the prosecution and carry on the proceedings if or so 
long as those proceedings are conducted before a court’ of summary 
jurisdiction, unless in the course thereof circumstances arise 
which, in the opinion of such court or of the Board render it 
desirable that the remainder of the proceedings should be carried 
on by the Director of Public Prosecutions." 

5. The present position in anomalous and unsat isf actory. 

practice it is now quite exceptional for prosecutions for 
against the Acts to be initiated by anybody other than the Board 
or the D.P.P. Occasionally charges of such offences are added 
criminal charges, where there is evidence that the' accused is an 
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In 

offences 
of Trade 
to other 



undischarged bankrupt, and there have been a few cases in which the police 
have charged an offence under sec. 155 (obtaining credit). 



It is, in my opinion, most desirable that the Board of Trade should be 
generally in charge of the policy with regard to prosecutions, and that 
they should know of all prosecutions under the Acts. 

6. The division of responsibility for the conduct of prosecutions 
between the Board of Trade and the D.P.P. is anomalous. 

In cases in which the prosecution is undertaken without a court order 
the Board of Trade can conduct the proceedings throughout. But in cases 
in which there is a court older the D.P.P. is under a duty to prosecute, 
with the proviso that in certain cases the Board of Trade may institute 
and carry on proceedings, if and so long as the proceedings are conducted 
before a court of summary jurisdiction. 

This again creates difficulties as it is obviously inconvenient to 
change the prosecutor in the course of a case. 

These difficulties are largely obviated by arrangements between the 
Board of Trade and the D.P.P. whereby the D.P.P. initiates proceedings in 
such cases in which it is clear from the outset that the accused must be 
tried on indictment. 

But there still remain a number of cases, for example if an accused 
unexpectedly elects to go for trial, in which practical difficulties arise. 

7. The figures of prosecutions under the Bankruptcy Acts for the 
years 1952, 1953 and 1 954 were as follows: 

D.P.P. and Board of Trade 

On Indictment Summary 

1952 26 39 

1953 35 55 

1954- 28 53 

8 . There is a further point. Cases arise from time to time in 
which the court orders a prosecution but when the matter is investigated, 
with a view to criminal proceedings, it is found that the necessary evi- 
dence is not available to establish the offence in a criminal court. This 
creates the unfortunate position that it appears that the D.P.P. has failed 
to obey an order of the court. 

9. It is interesting to note that under the 1914 Act (sec. 1 63 ) the 
bankruptcy court had full powers to commit for trial, but this section, 
which was never used in practice, was repealed by the 1 926 Act (sec. 9 )* 

It would appear however that some of the special provisions of sec. 1 65 may 
have been enacted with these powers in mind. 

10 . In my opinion there is no longer any valid reason for these 
special arrangements with regard to prosecutions, and I suggest that a 
provision that all offences under the Acts should be prosecuted by the 
Board of Trade, or by or with the consent of the D.P.P. , is all that is 
required. 

Such a provision would be in accordance with modern precedent:, it 
would avoid the existing difficulties, and would ensure the Board, of Trade 
were generally in control of the policy with regard to criminal proceed- 
ings, and that they would have knowledge of all contemplated prosecutions 
under the Act: and it would still leave it open to the court to bring to 

the notice of the prosecuting authorities cases that it considers merit 
prosecution, without having to direct its mind to the technicalities 
arising in criminal proceedings. 
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B, Limitation on Summary Proceedings 



11. Sec. 164(1) prescribes the punishments for a person guilty of an 
offence under the Act "in respect of which no special penalty is imposed 
L ? ' By seo - 1 ^( 2 ) summary proceedings "in respect of any such 

offence v i.e. one in which no special penalty is imposed) shall not he 
instituted after one year from the first discovery thereof. 

Under the 1914- Act there was only one offence for which a special 
penalty was imposed, namely, a false claim hy a creditor (sec.l60). 

However, under the 1 926 Act special penalties were prescribed for 
offences under sec.154(l) - (13), (14) & (15). The result is that the 
ordinary six months* limit now applies to these offences, instead of the 
extended time limit under sec. 164(2). 

The Board of Trade receive a number of reports of offences under these 
sections, which are out of time for summary proceedings, and do not merit 
trial on indictment. 



It would be almost impossible under the existing procedure for the 
. ® eGe T ve;r be in a position to report and obtain a court order 
within six months of the commission of these offences. 



There seems to be no logical reason for the distinction in time 
between these and other offences under the Act. Indeed it would appear 
that the present position is due to an oversight that might now be 
rectified. 

Consideration might be given at the same time to bringing sec. 164(2) 
into line with section 442(1) of the Companies Act 1948. 

This section gives the time limit for summary offences as being 
12 months from the date upon which evidence sufficient in the opinion of the 
D.P.P. or the Board of Trade comes to his or. their knowledge with a limit 
of three years from the commission of the offence. 

C. Miscellaneous 



1 1 do nafc know whether the Committee propose to consider in detail 

the drafting of the various penal provisions but I thought it might be use- 
ful to place on record the following suggestions: 

(0 Sec. 154(1 6). Although the intention of this section is clear * 
the drafting could be improved. 

(2) Sec. 156. Again it would be helpful if the drafting were made 
clearer. 



At present there are doubts as to whether the offences are pre- or 
post-bankruptcy. On the face of it it seems clear that the offences are 
intended to be post-bankruptcy, but in practice they are nearly always 
committed before the debtor has been adjudged bankrupt or has had a 
receiving order made against him. In consequence difficulties often 
arise concerning the wording of the summons. Sub-sections (b) ana (c) 
suggest pre-bankruptcy offences since the debtor has no property after 
adjudication. I suggest that it ought to be made quite clear in any 
amending Act exactly what is intended by this Section 



(3) Sec. 160. There appears to be no good reason why the offences 
under this section should be triable only on indictment, and it 
would be useful to make them summary as well. 
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(4) Sec. 1 64 ( 3 ) . This section, which reproduces sec. 18 of the 

Debtors Act 1869 , as a result of an ill considered amendment enacted 

by the Administration of Justice (Miscellaneous Provisions) Act 1933 

(sec. 10 ( 3 ) and Sched.3) now appears in this chaotic form 

"( 3 ) Every misdemeanour under this Act , and when any person 

is charged with any such misdemeanour before a court of summary 
jurisdiction the court shall take into consideration any evidence 
adduced before them tending to show that the act charged was not 
c omitted with a guilty intent.” 

Presumably this clause was not intended to mean, that a court of 
summary jurisdiction is to consider, but that any other court should 
ignore evidence that, quite apart from this clause, it is the duty of any 
criminal court to take into account, at least as regards sentence. 

It appears to be a form of statutory homily to justices and, as such, 

I suggest has no place in a modern statute, 

D. Venue 

13. When it is considered appropriate to institute summary proceed- 
ings against a bankrupt it frequently becomes difficult to bring all the 
offences within the jurisdiction of one summary court without resorting to 
a fictitious application to the court under Section 18(3) of the Magistrates 1 
Courts Act, 1952. Where, for example, an undischarged bankrupt has 
obtained credit for upwards of £10 in more than one petty sessional juris- 
diction, in order to get all the offences into one court the prosecution 
has to adopt the pretence of applying for the offences to be dealt with as 
if they were indictable offences, and subsequently after evidence has been 
given to make representations to the court under section 18(3) of the 
Magistrates' Courts Act, 1952. In such a case the court may if it thinks 
fit proceed to deal with the offences summarily. 

A similar difficulty also occurs in cases of offences contrary to 
sections 154, 156 or 157 of the Act. In such cases where offences have 
been committed in more than one jurisdiction the prosecution usually seeks 
to bring all the offences before the court having jurisdiction in the 
place where the bankruptcy proceedings are taken. The argument used is 
that none of the matters mentioned in section 154, 156 or 157 become 
offences under the Act until the accused has been adjudged bankrupt or had 
a receiving order made against him. Consequently although the Acts may 
have been done in one jurisdiction they are not completed offences until 
the accused has been adjudged bankrupt and by virtue of section 3 ( 2 ) of the 
Magistrates' Courts Act, 1952 the court has jurisdiction. This argument 
is not accepted by all summary courts and it is not difficult to conceive 
of circumstances when the argument would not be attractive to the court. 

1 

It is often in the interests of the public that a bankrupt should be 
prosecuted in the court having jurisdiction where the accused lives or 
carries on business, since the attendant publicity is more likely to be 
more effective there than at any other place. 

I suggest, therefore, that it might be provided that proceedings 
against any person for a bankruptcy offence may be taken before the 
appropriate court having jurisdiction in the place where the person is 
for the time being or where he was adjudged bankrupt. 

(Sgd.) THEOBALD MATHEW 

1 2th December, 1955. 
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EXAMINATION OP WITNESSES 



Mr. Gerald Richard Paling, C.B.E. 


) 


Deputy Director of 




) 


Public Prosecutions 


Mr. Edward Moreland Parsey, C.B.E. 


) 


Prosecutions Branch, 


Mr. Terence Horkin 


s 


Solicitor's Department, 
Board of Trade 



Called and examined 



107. Chairman: My first question concerns Section 154 . As you will see 

^ the t Act in front of y°u, we have tried to simplify the 

c J unina J sections, which is Section 154. We felt there was a 
-terrible lot of overlapping between various offences created by that 
Section and indeed with one or two offences under the Larceny Act. Among 
-tlie changes we thought of recommending was the deletion of paragraph 1 1 
-that is:- "Fraudulently altering or making omissions in documents" 5 
There is another paragraph which also deals with alterations to documents 
paragraph 10 , and these two seem to us to overlap very considerably. - 
(Mr. Paling): They are different offences. No. 10 is "Making of a false 

entry m a book affecting his property or affairs unless he proves he had 
no intent to conceal the state of his affairs or defeat the law " The 
onus of proof lies upon him, but in No. 11 it is "Fraudulently parts with 
alters or makes an emission in any document." In one case, paragraph 11 ' 
-the onus is on the prosecution to show fraud, and in the other the onus is 

" u -^° n . ' fche to shcw ' fcha ' fc he had no intent to conceal the state of his 

affairs. 



i 08. I agree they are not identical, but is there any point in keeping 
_ both? - (Mr. Parsey): I wondered if there was a distinction between 

making a false entry in a book or document and altering a book or document. 

i. 09 . If it is a fraudulent alteration, which it has got to be under 11 it 
would have to be a false alteration, would it not? - (Mr. Horkin): 
They could tear a page out of a book which would not be covered by 1 0 but 
would be by 11 . J * 

"110. Yes, that is possibly true, but mutilating books is dealt with under 
9. If you have 9 and 10 the matter is so buttoned up you did not 
iieed 11? - Is not the answer that one paragraph would probably cover the 
lot but that it is a matter of drafting. Before this meeting, we went 
-through these offences very carefully to see whether or not each was 
covered elsewhere. We could find an example of an offence under each 
^paragraph which was not covered elsewhere. It is quite true if you did 
±ia.ve one paragraph you could probably bring them all in but it would mean 
altering rather than leaving out a paragraph. - (Mr. Parsey) : Subject to 

-this proviso, the one Mr. Paling made so appositely; it is quite a 
different ^ situation when the onus is on the prosecution to prove fraud from 
-the position, as, for example, when somebody has made a false entry in a 
h>ook, where the prosecution merely has to prove that the act has been com- 
mitted and it is then for the defendant to get out of it if he can by 
showing that he had no intent to defeat the law. 



1 1 1 • . Mg.* Lloyd Williams : Is there anything in 11 which is not covered in 

r , ^ and 10 ? You said you had an example of each particular case. 
Where is your case in 11 that is not covered by 9 and 10? - (Mr, Horkin)* 
I am sorry, perhaps wo were too definite on that, but when discussing this 
before we did try and get an example under each paragraph. I cannot 
"chink of one on 11 now. 

1 l2 * Chairman : I think, apart from the onus of proof, it is covered. I 

suppose you would agree that,, in so .far as you can simplify the* 

*■— ©ction by omission, it is desirable to do so? - (Mr. Paling): Yes I 

Qhite agree. One thing occurs to me in 11 - "Fraudulently parts with - 
3- he fraudulently parts with. " I do not see that parting with a book or 
document is covered in 9 or 10 . 
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113. You have it in 9 "Concealment". If he parts with it by burying it 
in the garden he necessarily conceals it? - Not necessarily because 

you can part with it to somebody else, but that is not concealing it. 

114. Presumably, his object in parting with it would be to prevent the 

Trustee or Official Receiver getting it? - (Mr. Sherwell ): Which is 

covered by 8, which makes it an offence to prevent the production of a 
document. - (Mr. Paling): I should have said that preventing the produc- 
tion of a document means that he has to take some really active step. In 
preventing a police officer from executing his duty you have to take an 
active step, not merely a passive attitude. 

115* Chairman : If he hands it over to his brother-in-law to take away, 

that is taking a sufficiently active step to constitute preventing 
production, is it not? - Not entirely. I can imagine a set of circum- 
stances where a man permits someone to take away a book, that is parting 
with it, but it is not necessarily preventing the production or concealing. 
- (Mr. Parsey) : It may be that the party to whom he has handed the docu- 

ment prevents the production of it. 

116. Do you not think the principle of "qui facit per alium" would apply? 

- Most of these offences you must remember are dealt with summarily, 

117. Mr. Emmerson : We thought that the Section was capable of simplifica- 
tion. You would agree with that? - (Mr. Paling): I would agree 

that the whole of these criminal provisions are capable of simplification 
in the form of redrafting* - (Mr. Parsey): What we rather felt was this, 

that so far as there are offences created by a breach of these paragraphs 
they should be retained, but the matter could be simplified by erasing any 
overlapping, and it might be possible to put the whole of the offences 
into, say, one, two or three paragraphs. 

118. Chairman : In order not to have unnecessary overlapping? - 

(Mr. Paling) : Yes, I do not think we want unnecessary overlapping. 

119. You would be in favour, if possible, of eliminating overlapping? - 
Yes, provided the existing offences are retained. 

1 20. Mr. Emmerson : And with the onus on the same foot all the time? - 

Yes, with the onus on the same foot because the Act has both. 

121. Chairman : One suggested method of possible simplification was this. 

Most of the offences in Section 154 have to be completed within 

12 months, and a few are extended to two years by the 1926 Act. Do you 
think it would be practicable and desirable to make it a level two years 
throughout? - If you were considering subsection ( 4 ) of Section 1 58 as 
altering subsections ( 9 ), (lO) and (ll) of Section 154 to two years, there 
is a distinction. Section 158 deals with anybody who is carrying on a ; 
trade or business, whereas Section 154 applies to any bankrupt. I feel 
that there ought to be some distinction as regards the length of time in 
relation to people who are carrying on a trade or business and a bankrupt 
who is not carrying on a trade or business. There is no provision in 
the Act which requires somebody who is not carrying on a trade or business 
to keep any books at all, 

1 22. I do not quite see why there should be a distinction between traders 
and non-traders as regards the period of one year and two years. I 

quite agree that the non-trader and non-businessman is not obliged to keep 
any books at all, but if he does keep books and falsifies them, to take 
one example, I do not quite see why it should not be two years in all 
cases. - I think the only difference is that a person who is engaged in 
trade or business has to keep books for two years by Section 1 58(l ) as 
amended by Section 7 of the 1926 Act, whereas a person who does not 
engage in trade or business should have a less period of time in which to 
account, as indeed he would have to, under ( 8 ), ( 9 ) and (lO) of 
Section 154, because the onus is then upon him. 
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123. Mr. Emmerson : But it is only if they have actually been engaged in a 

trade or business' that this period of two years applies, does it 

not? - If you have not been engaged in trade or business Section 138 would 
not apply, but Section 154 applies and that is 12 months. 

124. Mr. Lloyd Williams : If they commit any of the offences under 

Section 154 why should they be better off so far as time is concerned? 

Why should a non-trader be any better off than a trader if he destroys, 
conceals, mutilates or falsifies any document just because he happens not 
to be carrying on a trade? - Not being a person in respect of whom a 
receiving order has been made at the moment I am perfectly entitled- to 
conceal, destroy or mutilate my books, but if within the next 12 months I 
become bankrupt, then I can have committed an offence unless I can prove I 
had no intent to conceal the state of my affairs or to defeat the law, but 
if I am a trader then the period of time is two years. 

1 25* Chairman : But do you think there is any valid reason for that dis- 
tinction? - (Mr. Paling) : The bankruptcies of people who are not 

engaged in trade or business are usually smaller. - (Chairman ): That may 

be, but it does not seem to me that is, in itself, a reason for giving one 
a different period than the other. 

1 26 . I wonder if I might ask one other general question, which does not 
really arise out of the Director* s memorandum. There are several 
Sections which contain monetary limits. Have you any views about monetary 
limits in general? - The one that did occur to me as requiring alteration 
was Section 159, that is, that a bankrupt quitting England and taking with 
him property to the amount of £20 or upwards should be guilty of a felony. 
It seems to me that any person who leaves England nowadays must take with 
him property to the extent of £20 even if it is only the clothes he wears. 
Generally speaking anybody who leaves the country takes more than £20 with 
■them. 

1 27. I do not see why because it will not purchase what it used to, a man 
should be entitled to steal £20, or even a larger sum. - (Mr, Parsey) : 
I have often wondered why there are those monetary limits in these 
Sections. The offence in Section 155 (a-), for instance, is obtaining 
credit to the extent of £10 or upwards without revealing that one is an 
■undischarged bankrupt.. In fact it is the equivalent of stealing £10 of 
the creditors' money. I have never understood why the limit is there. - 
(Mr. Paling): On this question, if I may come back to Section 159, which 

is the one about taking out of the country £20. To do so is a felony, 
but if a man has gone abroad with £21 I do not think for one minute that 
be would be extradited for it, if that were his only offence. At the 
moment, if you go out of England taking with you property which ought by 
law to be divided among your creditors, which amounts to £19, 19s. lid. 
you commit no offence under this. Section, 

1 28. Would you suggest abolishing the felony section altogether and 
relying on the misdemeanour section? - No, I think felony is an 
advantage because it assists in the question of extradition. You see 
•the extradition treaties with most countries enable you to claim extra- 
dition for frauds by bankrupts, in a broad term such as that • and if we 
can say, as we have done once or twice in the past: ''This is a felony 

in this country", then we are much more likely to get surrender from the 
foreign state, 

1 29. It has a practical value? - Yes. 

130. The most important monetary limit in practice is in Section 1 55 
obtaining credit? - Yes, 9 

1 31 . Ought that in your view to be increased having regard to the fall in 
the value of money? - (Mr. Parsey): ..Our view is that it ought not 
•fco be increased. Nowadays there are a large number of small traders and 
I do feel that they deserve protection. - If the bankrupt is a perfectly 
honest man there can be no objection to him saying: "Well I am an 

undischarged bankrupt". If he is dishonest, of course he tries to 
keep quiet about it. 
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132. Is that your view too, Mr. Paling? - (Mr. Paling): I would concur. 

133. Some of us are not quite clear if, in preserving Section 159 for the 
purposes of extradition, you want to increase the figure of £2^ or 

leave it? - (Mr. Paling): I have no strong views on it one way or the 

other. 

134. Mr. Sherwell : The offence is really taking out of the country any 

property which ought to "be divided amongst his creditors, so we do 

not want any amount, do we? - That depends, does it not, as to whether or 
not you agree with the suggestion put up in the Director' s memorandum that 
prosecutions should only he by the Board of Trade or by or with the consent 
of the Director. At the moment, prosecutions are, to a certain extent, 
open to the wide world - anybody can prosecute for a bankruptcy offence, 
although they do not do so in practice. 

135. Chairman : How does that affect the question of whether you want any 

monetary limit under Section 159, or, if you do, whether you want to 

preserve the £20? - For this reason, that otherwise you might get applica- 
tions from private persons, vindictive persons, to take proceedings, 
particularly where people have quit the country. 

1 36. A vindictive person would say: "He has gone out of England and taken 

6d. of iqy money and I want to prosecute him"? - Yes. 

137. You would be in favour of keeping the limit as it is? - If you are 
going to put in no prosecution except by the Board of Trade, or by or 

with the consent of the Director of Public Prosecutions, then take the 
monetary limit out, 

138. If we are not, then you want to preserve the monetary limit? - If it 
is going to be open to anybody to prosecute then I think you ought 

to have the monetary limit. 

139. The same monetary limit? - Yes. 



140. Another general matter; do you think the punishments open for 

offences under the Act are adequate, or do you think some or any of 
them should be increased or changed? - (Mr. Parsey): We always feel that 

the appropriate penalty for bankruptcy offences is something other than a 
fine. As you know, from the time of the Summary Jurisdiction Act, 1879, 
it has been possible for courts of sunmary jurisdiction to impose a 
monetary fine in place of the penalty, provided by the Act, of imprisonment 
and that is now contained in Section 27 of the Magistrates' Courts Act the* 
limit being £25* Reading the Bankruptcy Act and looking at other Acts 
which were passed about the same time you do find this very big distinction 
that in the Bankruptcy Act the only punishment for summary offences is * 
imprisonment. I have no doubt that the Legislature had in mind that there 
was a strong probability that imprisonment would be imposed. Whether the 
other side of it was completely overlooked or not, I do not know but we 
felt that the proper punishment was something other than a fine.* In fact 
we go so far in the majority of cases - not all but the majority - that we’ 
ao not even ask for costs when we are prosecuting before courts of summary 
jurisdiction because we take the view that the money should go to the 
civuitors. 



1W * S E? f^ there ^ then to be some express provision in the Act 
at least to discourage courts from imposing fines on insolvent 

* ?° hibit “ ^olutely? - It would be extremely helpful 
Tou no doubt knew the situation that arises now. You go to the ? P 

Magistrate in Liverpool and he sends the fellow to prison for 
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done. I mat say we all agree about this and we do put that forward as a 
matter for consideration.. 

142. .Do. you consider the . terms of imprisonment are adequate, or do you 
think they should "be increased? - No, we think they are adequate. 

1 43. You do not think that if there was some provision put into the Act to 
preclude Courts from fining these people it might have the effect of 

deterring them from convicting them at all? - I do not think that, hut I 
think there might he a greater number of cases in which there would he some 
form of conditional binding over, which is right. 

144. What we want to prevent is fines being imposed which, if they are 
paid at all, are either paid by a third party or really by the 

creditors? - Yes, and if the case is of such a nature that it does not 
warrant' a term of imprisonment, well then there is the appropriate remedy. 



145. You think the Courts would have recourse to that, remedy, saying: "We 
will give him the benefit of the doubt", or something of that sort? - 
I think so. - (Mr. Paling): I think it is very much better that a Court 

should give a conditional or absolute discharge to a man whom they have 
convicted rather than fine the creditors £100. - (Mr. Parsey): And, after* 

all is said and done, a conditional or absolute discharge does count as a 
conviction. 



146. Had you given any consideration to the proposed scheme of bankrupts 
automatically being discharged at the end of two years unless a 
caveat is put in? - That is really not our side, but I was wondering 
whether it would be possible for courts of summary jurisdiction, who had 
dealt with a bankrupt for a bankruptcy offence, to make certain that that 
fact is brought to the notice of the Bankruptcy Court at the appropriate 
stage through the Official Receiver. It would be perfectly simple for 
machinery, to be worked out in relation to that ^ if the Board of Trade or 
the Director are the only bodies who are going to prosecute. 



147. I'S it for that reason you are so keen that the Board of Trade should 
at least know of all prosecutions? - That is a reason. 



148. Are there any other reasons; it does not seem a very strong one in 
itself? - (Mr. Paling) : There is the general reason, of course, that 

it is much better that policy as regards prosecutions for bankruptcy 
offences should be controlled, and we have found in a number of cases the 
police, for example, launch a prosecution against a man for a bankruptcy . 
offence as a makeweight for some other offence for which they have in fact 
already taken proceedings. 

149. I see in the Director's memorandum he refers to that practice as 
being "occasionally adopted". As a matter of fact, it is quite 

frequently adopted in practice, is it not? - (Mr. Parsey): Perhaps I could 

explain, as I had a word with the Director himself about this and it was as 
a result of our discussion that the words "occasionally adopted" were put 
into the memorandum. One of our difficulties was we could not say there 
was a lot because we did not know. On the information that we had, it was 
occasional, but we certainly had reason to think there was a good deal more 
of it going on than we hear about. 

150. Three years ago I had experience as a Commissioner of Assize and I 
think in the few towns I went to, there was one such case each time 

of prosecutions by the police for offences urider the Larceny Act. - These 
cases never get reported to us. - (Mr. Paling): We enquired of, I think 

it was, half a dozen large police forces who told us. that they had two or 
three cases in the last two or three years. 



151. Do . you not think that in almost all, if not all, cases where some- 
body other than the, Board of Trade prosecuted a man, the- Official 
Receiver would necessarily get to know, because the bankruptcy, or at 
least the- receiving order y would have to be proved? - No, as the proo o 
the bankruptcy is 'furnished by the court official from the Registrar s 
Office and not by the Official Receiver. 
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152. Supposing we decided to retain the right of a private person to prose- 
cute, would it meet the case, do you think, if we su gg ested a proviso 

that, before he lays the information, he would have to give notice to the 
Board of Trade stating the particulars of the offence for which he proposed 
to prosecute? - (Mr. Paling): So many days' notice? - (Chairman ): Wot 

necessarily so many days' notice, but notice in writing stating the parti- 
culars of the offence and why he proposed to prosecute. - (Mr. Paling): I 

can see difficulties there at once by reason of the Magistrates' Clerk 
saying:" "You must prove to me that you have given notice according to 
Section so and so before you lay this information". 

153. Would that be an insuperable difficulty? - (Mr. Parsey): It would 

probably mean that somebody from the Director's Office or the Board 

of Trade would have to attend Court. 

1 54. He could produce to the Magistrates’ Clerk a letter from the Board of 

Trade acknowledging his notice, could he not? - (Mr. Parsey): What 

is the purpose of giving notice? - (Chairman ): To ensure that the Board of 

Trade know that the prosecution is taking place, which I understood was 
something the Board of Trade were very desirous of having. - (Mr. Parsey): 
That is only one of the points. It would not control the policy of the 
prosecution. 



155. Wo, I agree, but at least makes reasonably certain that the Board will 
know when a private person is prosecuting somebody? - If it is decided 

that it must oe possible for private persons to be allowed to prosecute then 
I think that suggestion would be very helpful. 

156. I gather then you 'would rather see the right to prosecute confined to 
the Board of Trade and possibly the Director? - Yes. - (Mr. Paling): 

1 tnink it is important to have the Director in because some people would 
go oO the Board 01 Trade and say: "'We want you to prosecute", and if the 

Board of Trade say "Wo" it gives them a court of appeal, as it were, 

157. Hr. Shezwell : Why should not a private person have the right to 

prosecute : — Under tne Act as it stands, if there is an order to 

prosecute, only the Director can do it, unless the case is a summary one 
in which event only the Board of Trade can do so. If, as I think the ’ 
Director suggested in his memorandum, you are going to* do away with this 
order of the court, in the same way as the right of the Bankruptcy Court 
to commit for trial has been abolished, then there must be some sort of 
limitation. Obviously the legislature in 1914 intended there to be some 
limit of some sort upon prosecution, and that was the limit that they put 
in in those circumstances. 



M?.*. Hmmerson: You do not think that a trustee in bankruptcy with 

the sanction of the Committee of Inspection, should be empowered to 
bring prosecutions? - If he goes to the Director, says: "I would like to 

prosecute", and does so with the Director's consent. Having had some 
experience of cases which have been submitted by trustees at the request 
OI committee of Inspection I do feel that there should be some form of 
control 01 -prosecutions, however slight. 



159. C hairman : if that were so, would you have any objection to private 

prosecutions,^ provided the consent of the Director was first 
obtained? “ Wo. we suggested in the memorandum that prosecutions should 
be by or with the consent of the Director. 



160. Mr. Emmerson : That would give the Director 

cutioh which was decided on by the trustee, 
of veto, would it not? - Yes. 



power to veto the prose- 
It would give a power 



l6l# — ' ■ - ■ Y,rilliams : It would only arise because the Director may 

„ „„„ ?°?r to tne 1 Conclusion that there is not sufficient evidence on which 
conviction coula ho obtained? - (Mr. Emmerson l : Or that it is too 

trivial m his opinion. - (Mr. Parley) : Or that it is vexatious. - 

helLvSi? ,-.„ Somet ™JP we^get the type of case, where a man who is 
believed to We committed iraudulent conversion of considerable Sums of 
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money and a creditor who is eager for a prosecution looks at it merely from 
the position: "I have lost money and I want this man prosecuted”. That 

is a right and proper attitude of mind, but we are looking at the case as a 
whole and we say: "Inquiries into this are going to take a long time - 

they must do - we have to trace money, trace banks, trace deeds, all kinds 
of things; you let it be, you let it lie. After all he has only just 
filed his statement of affairs and has not had his Public Examination yet. 
You let us make our inquiries and we can then present the case to the court 
as a whole complete picture". Otherwise the case might be very seriously 
prejudiced from the point of view of a proper prosecution if a creditor 
rushes in and prosecutes on only one aspect of the case. 

162. Chairman : And the result might be a premature prosecution by an 

impetuous creditor which might give the bankrupt a plea of autrefois 

acquit by the time the case is completed? - The evidence that we require 
may not then be available because it may have disappeared by that time. 

163. The danger is that your furious, impetuous creditor rushes in, 
prosecutes and fails to secure a conviction? - Or, even if he secures 

a conviction, it is for what may be described as a comparatively minor 
offence. I do not want any member of the Committee to think that the 
Director sits in his office and says: "You shall not prosecute". If a 

creditor comes along and says: "Look, this is a case and I want to do 
this prosecution myself", and we are satisfied that the evidence is 
sufficient and there is no reason why he should not prosecute we say: 
"Certainly, by all means". If the creditor would like to do that prose- 
cution it saves the public money. But usually we find that creditors 
come along and say: "Look, you are a public official, you do this case, 

go on, get on with it, hurry up, go and arrest him tonight". 

164* Mr. Emmerson : But you still want the power of veto? - I would much 

prefer to say the power of consent. 

1 65 . Mr. Beer : Is there any parallel legislation where the Board of Trade 

and the Director do have these powers of refusing consent? - 

(Mr, Parsey): There are similar provisions in the Companies Act and the 

Prevention of Fraud (investments) Act. There are lots and lots of them, - 
(Mr. Paling): They range from incest to iron and steel; from prevention 

of fraud to falsification of accounts of different kinds; from local 
government to lunacy, 

166. Mr. Sherwell . When a man is convicted of any bankruptcy offence is 
a certificate of conviction sent to the Official Receiver or the 

Trustee nowadays? - . (Mr. Parsey) : What happens now if the Board of Trade 

prosecute is that we always send a report of the result of the prosecution 
to the Official Receiver. 

167. Chairman : Would it be a good idea, do you think, to put into the Act 

a provision that any Court convicting a person of an offence under 

the Act should certify that, either to the Official Receiver or to the 
Court in Bankruptcy? - I do not think that is the answer. It is putting 
rather a lot on the Clerk of the Court. If there is an amendment to the 
effect that nobody except the Board of Trade or the Director can prosecute 
unless they first give notification of the prosecution, then the case 
could be followed up and the Official Receiver could be informed of the 
result. 

168. Mr. Lloyd Williams : If the Director gave his consent to the prose- 

cution he would naturally follow it up and see what the result 

was? - He would probably inform me and I would follow it up. 

1 69 . He would require the private person to notify him of the result of 
the prosecution? - Yes. 

170. Even if a private person prosecuted with the consent of the 
Director? - Yes. 
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171 . I do not see why you want notification of the impending prosecution 
as long as you get notification of the actual conviction at the end. 

You do not worry about a prosecution if a man is acquitted? - Even if a man 
is acquitted and the prosecution is a private one it is of interest to the 
Board of Trade. It is of particular interest to my Prosecutions Depart- 
ment, because naturally one wants to know the ground on which the defendant 
was let off. It all assists in future decisions as to what sort of cases 
one should take. If there are private prosecutors, they may fail in their 
prosecution, when there might be a perfectly proper case to take to a 
Divisional Court, A private prosecutor would probably never even consider 
doing that - it 'would probably be ruled out on grounds of expense - whereas 
the Director or the Board of Trade would have that possibility very much in 
mind. That is another reason why I think it really is advisable for all 
prosecutions to be kept in our hands, and that, if there are to be private 
prosecutions with the consent of the Director, we should know about them so 
that, if necessary, the Director could act, 

172. Chairman : But you would still like to have this proviso, with the 

Director' s consent, even though a caveat could be applied for at any 

time within two years? - Yes. 

173. And you would not want the criminal court to have power to enter a 

caveat? - (l-lr. Paling): I think that is going outside the province 

of the criminal courts. 

174. "Would you agree that the existing power of the Bankruptcy Court to 
direct a prosecution is out of place? - It is not suited to carry out 

that particular function. There have been cases in which the Court lias 
ordered a prosecution, the papers have been sent to the Director of Public 
Prosecutions, enquiries have been made which reveal either that no offence 
has been committed or that there is clearly insufficient evidence and we 
have considerable difficulty in convincing the Bankruptcy Court of that 
fact, 

175. Perhaps we might now turn to one or two other matters in the Director's 
memorandum. ± see he says that he thinks the drafting of paragraph 

(l 6 ) of Section 154 could be improved. We do not see very much -wrong with 
that. That is the one which says : "He is guilty of any false representa- 

t ion. or other fraud " - It is the use of the word "guilty". The 

difficulty is, when you come to frame your charge or lay your information 
what form of words are you going to use. The defendant, in this case, 
receives a summons saying "Por that you are guilty of a false representa- 
tion. Quite apart from the fact that he does not understand it he 
says: "Why am I being tried if it is said I am guilty?", 

176. I think the Director also makes some observations on Section 156 ? - 

(24r. Parsey): The difficulty about Section 156 is to make up one's 

mind whether the offences are pre- or post-bankruptcy, 

177. Do you not feel they may be intended to be both? - We do feel that 

but it is not abundantly clear from the wording. - (Mr. Paling): That 

offence is covered in the same language by the Debtors’ Act. 

178. Some of the offences mentioned in Section 156 must, at all events be 
pre-bankruptcy. You can only connive at an execution before bank- 
ruptcy, - (Mr. Eorkin): We had a case recently on appeal from conviction 
in a lower court; it was a pre -bankruptcy offence but the appeal was 
allowed on the grounds that the Section related to post-bankruptcy offences. 
It was a Section 156 (a) offence, but the same argument applies to both; 
there is the same wording for both offences. 

179« I see ohao the Director thinks it should be possible to prosecute 
people for offences under Section 160 summarily as well as on 
indictment. Have you any observations on this? - (Mr. Paling): Is there 

any reason why it should not be tried summarily? The offence does not 
seem very serious. 
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180. Do you not think it is the most serious of the bankruptcy offences? - 
It is not an offence hy a- bankrupt. I think I arn right in saying 

that in. this group of offences it is the only one that is not, 

181. That is quite true; but do you not think that, in a way, it. is rather 
worse for a person who is not up against it to put forward a false 

clam and try to cheat the other creditors than it is for a bankrupt to 
conceal, say, the ancestral silver? - Yes; but that is a matter of punish- 
ment, and under Section 160 the punishment is only one year. Under 
Section 1 64 ( 1 ) the summary court have power for any offence to award 
exactly, the same punishment, 

182. Do you not think the. punishment under Section 1 60 ought to be stepped 
up? - On indictment, yes. I see no reason why it should not be the 

same as Section 164(1), two years, or whatever the figure is on indictment, 
and twelve months, or whatever the figure may be for summary jurisdiction, 

183. If we proposed to leave the penalty on summary conviction the same as 
it is, but to increase substantially the maximum punishment on indict- 
ment, would you be in agreement with that? - Entirely, - (Mr, Parsey): 
Absolutely. 

184. We have been considering the rather extraordinary terms of Section 

164(3); 1 d.° not know what you would think of doing about that sub- 

section. Would you be in favour of -cutting it out altogether or trying to 
make some sense of it? - (Mr. Paling): As it stands it is a direction to a 

court of summary jurisdiction to take into consideration evidence which 
would tend to show that the act was not committed with guilty intent. 

Reading the Section as it stands, does that mean that courts other than 
summary jurisdiction courts are not to take that into account? - 

(Mr. Parsey) : That Section seems to be intended to apply to the penalty 

and not to any question of conviction, because the Sections that deal with 
the penalties already suggest that the Court has to be satisfied about 
guilty intent. - (Mr. Paling): There is no suggestion in Section 155 that 

there is any guilty intent, or in Section 157. - (Mr. Horkin): I do not 

see how a man could gamble with guilty intent. He surely will not gamble 
with intent to defraud his creditors. 

185. At all events, as regards sentence, it is the duty of any Court to 
take such evidence into account. .1 gather you are in favour of 

cutting it out? - (Mr. Parsey): Definitely. - (Mr. Paling): I see no 

purpose in putting sermons in Acts of Parliament. 

186. 'We thought of suggesting a provision, I think much what the Director 
had in mind, as regards venue, that prosecutions could be started in 

a court of summary jurisdiction for either the place where the offence, or 
any one of the offences, had been committed; where the accused ordinarily 
resided or carried on trade or business for six months; or where the 
receiving order is made. 'Would that be. adequate? - (Mr. Parsey): Yes, 

adequate, - (Mr. Paling): There is one point; according to this you do 

not give jurisdiction where the debtor may be at the time of the issue of 
criminal process. 

187. If we added, "where the debtor is 1 ', would that cover it? - Where he 
may be. There are a number of Acts of Parliament which give juris- • 

diction to where the defendant may be. The advantage of that is that 
sometimes the defendant, who has moved perhaps from the north to the south 
of England, admits his offence; there is no need to call witnesses and you 
do not want to drag the man up from Plymouth to Newcastle merely for the 
purpose of putting him before the justices for them perhaps to inflict 
what may be a minor penalty, for example,' a conditional discharge or some- 
thing of that sort. There is one other suggestion. Where there are two 
or more persons to be charged with the same offence, in different juris- 
dictions, there may be different venues. 

188. 1/1/here the accused or, if there are more than one accused, any one of 
them - that would be what, .you wanted, would it not? - If you would 

refer to the Magistrates' Court Act, '1952, Section l(2)(b), "A justice of 
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the peace may issue a summons or warrant if it appears to the justice 
necessary or expedient with a view to the better administration of justice 
that the person charged should be tried jointly with, or in the same place 
as, some other person who is charged with an offence and who is in custody 
or is being or is to be proceeded against within the county or borough". 

189. That would seem to make it unnecessary to say anything about the case 
of more than one accused. You could put in a provision that the 

prosecution can be launched at the place where the accused happens to be at 
the time the process is launched. Then you could get any other person in 
under that Section? - If you have a bankruptcy in Newcastle and there are 
two people involved in a criminal offence arising out of that bankruptcy 
one is in Yarmouth and one is at Torquay, you have to bring both of them’ 
to Newcastle to try them. If you have a jurisdiction where the defendant 
may be, each one can be tried separately at Torquay or at Yarmouth but 
you have got to get them together. If one of them has been arrested for 
some other offence at Yarmouth, and the bankruptcy offence is discovered 
it is convenient to be able to charge him with the bankruptcy offence there 
and bring the man from Torquay to Yarmouth to be dealt with in that Court. 

190. In the case you have put the Yarmouth court would have power to bring 
the man from Torquay? - Yes. 

191. If we included your suggestion that the summary proceedings or any 
criminal proceedings could be commenced at the place where the 

accused happens to be, and somebody else is jointly involved he can be 
brought to that Court by virtue of Section 1(2)(b), it would’ not be 
necessary to put anything in the Bankruptcy Act? - But he cannot be if it 
is going to be dealt with summarily, because there is a proviso under the 
Magistrates’ Courts Act which says that a summons shall not be issued by 
virtue of paragraph (c) of the sub- sect ion. 

1 92. Then we shall need to say something about two or more accused 
persons? - Where it is not an indictable offence. 

193. There is one criminal offence under the Deed of Arrangement Act which 
is not mentioned in the Director’ s memorandum; it is in the Section • 

which provides for the case of the trustee who pays more to one creditor 
than to another without sanction. Have you got any views about that? - 
There is no penalty clause under that Act. 

194. We thought we would have to put one in. - That' would mean that a. 
trustee who commits an offence under Section 17 can only be deaLt 

with on indictment, and the maximum penalty is imprisonment. 

195. We thought of adding the words "and liable on conviction on indict- 
ment to imprisonment for any time not exceeding two years and on 

summary conviction to a term not exceeding twelve months". Do you think 
that is adequate? - Yes. I do not recollect any prosecutions under that 
Section. 

196. I am told there has never been one. But I was a little doubtful 
myself whether two years is adequate on indictment; it is a pretty 

naughty offence. But if nobody has even been prosecuted for it then it 
does not much matter what you put in. - Usually I should have thought 
with an offence under that Section the trustee would have committed some 
other offence as well. It looks as if there would be a conspiracy charge 
as well. 

197. Or fraudulent conversion by a trustee. Could it not be accepted 
that fraudulent conversion by a trustee would cover most cases under 

that Section? - It may be, 

1 98. Do you think then that two years on indictment and one year on 

summary conviction is enough? - Quite. The purpose of this Section 
is to prevent the commission of the offences, not to punish the people who 
commit them. The mere fact that it is in the statute deters people who 
might feel induced to do it. 
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199. It seemed to us that some of the maxima which can he awarded by way 
of punishment on indictment under the Bankruptcy Act want stepping 
up. What we thought of doing was suggesting putting the punishment for 
the felony up to a possible seven years and for some of the misdemeanours 
up to five, the remainder being kept at two years. The only felony, you 
remember, is going out of England with property. It seemed to us that 
the felony in some cases might be a very bad offence; it is at least as 
bad as stealing. Do you think it is worth trying to sort out the maxima 
in that sort of way, or do you think it should just be left as it is? - 
(Mr. Parsey) : The only thing I am doubtful about at the moment is not 

keeping proper books of account. That is Section 158. At one time the 
penalty one got summarily for that offence was £2 or £4. We have been 
working extremely hard to see that Courts do impose a proper penalty; it 
is a very serious offence, I think. If proper books are not kept it means 
it is almost impossible for the circumstances of the bankruptcy to be 
sorted out. In recent months we have most fortunately been getting quite 
substantial terms of imprisonment on charges of failing to keep proper 
books. 



200, Under Section I58 at the moment the maximum is two years. Do you 
think there would be a case for increasing that? - I think so. It 
might be just an individual view, but I have always thought it is a much 
more serious offence than is generally supposed. We have discovered that 
from dealing with these cases. 



201 . One has got to keep some sort of proportion between an offence which 
is merely not keeping books and what I am sure you would agree is 
worse, the case of falsification or concealing of books. — I entirely agree. 
It is very seldom we have a prosecution for concealing; it is nearly 
always under this Section of failing to keep proper books. But it is such 

an advantage when you are asked what the penalty is, and. you are able to 
say "On indictment five years". The Court begins to think "Well they 
really consider that this is a serious matter". 



202. Mr. Beer : There must be perfectly honest people who do not keep 

books of account - it is probably very common indeed - where there is 
no dishonesty and they never go bankrupt? - There may be, - (Mr. Horkin) : 

We are constantly getting this point brought up in prosecutions, that this 
is retrospective legislation, 

203 • Chairman : I think that is what we felt, and we decided not to put 

the penalty up, because one rather hesitates to make a man liable to 
a substantial term of imprisonment for something which, at the time he 
omitted to do it, was not an offence in itself at all. - (Mr. Parsey): He 

has always got his let-out under the proviso. But I just put it forward 
as something which might be worthy of consideration. 



204. I do not know whether there are any other points you wish to make. - 
There is one thing we have not dealt with. I do not think we dealt 
with Section 1.64(2), that is the one that says summary proceedings in 
respect of any such offence shall not be instituted after one year from the 
first discovery thereof by the Official Receiver or by the trustee. That 
docs cause some difficulty with the summary proceedings and we really 
wondered whether it would be possible for you to consider some provision 
su ' bsection (“0 Section 442 of the Companies Act. That gives 
the time limit for summary offences as being twelve months from the date 
°S evidence sufficient in the opinion of the Director or the Board 

01 trade to justify proceedings comes to his or their knowledge. Fre- 
quently there is a lot of work to be done by the Official Receiver before 
e papers even come to my Department, and not infrequently cases arrive 
which should be dealt with summarily but are out of time for summary pro- 
ceedings because of that provision. 



5. Is there m your view any reason why one limit should apply to summary 
proceedings and another to proceedings on indictment? - There is never 
any time limit to proceedings on indictment. 
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206. What about the proviso to Section 442; proceedings - it does not say 
summary proceedings - shall not he taken more than three years after 

'the commission of the offence. Would you he in favour of that overall pro- 
viso, not more than three years from the offence? - (Mr. Paling): I had not 

considered that, but this wording which is reproduced in Section 442 of the 
Companies Act is lifted from a number of previous Acts of Parliament. In 
the Exchange Control Act, summary proceedings are limited to a time when 
evidence comes to the notice of the Treasury; in the Dangerous Drugs Act, 
when evidence comes to the notice of the Secretary of State, and so on, 

. There are a number of Acts of Parliament like that, and the Companies Act 
merely followed in line. The suggestion was that the Bankruptcy Act should 
also follow on in the same vein. That is the modern tendency for legisla- 
tion. 

207. I read the proviso as applying to all proceedings; it is true the 
previous paragraphs relate to summary proceedings. - (Mr. Paling): At 

present under the Companies Act, 1948 it is summary proce dings which are 
limited to three years. 

208. Are you in favour of keeping that? - Yes, we see no reason for chang- 
ing it. 

209. Have you any other observations? - (Mr. Paling): The only other 

observation I had to make was that when we first started this after- 
noon you asked me whether any of the offences under Section 154 might be 
deleted, because perhaps they might overlap other offences in the Section 
and in other Acts. If I might just say this on that point. I think I am 
right in saying that a person convicted of an offence under the Bankruptcy 
Act is in a different position from a person who is convicted of an offence 
under some other Act of Parliament, when his discharge has to be considered. 
The County Court judge in the Bankruptcy Court, when deciding whether or not 
he shall grant a discharge, does not take into account the fact that the man 
may have been convicted of some offence under some other Act of Parliament: 
but he would if it was ■under the Bankruptcy. Act. Therefore although you do 

get offences under the Bankruptcy Act which appear to be exactly the same as 
offences under some other Act of Parliament, when committed by a bankrupt 
they become important when the question of his discharge is to be considered, 

210. The Court considering the discharge would, of course, have no business 
at all taking consideration of the fact that the man had been convicted 

of riding a bicycle without a light? - But if riding a bicycle without a 
light was an offence under the Bankruptcy Act, then they would. 

211. Thank you very much for your very helpful evidence. 



(The witnesses withdrew) 



(59944) 



40 



Printed image digitised by the University of Southampton Library Digitisation Unit 



THIRD DAY 
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MR. H. BEER, C.B. 
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MR. H. LLOYD WILLIAMS 

MR. H.E. PEIRCE, O.B.E., J.P. 

MR. N.B. SHERWELL, O.B.E. 

MR. B.E.P. MACTAVISH ) Joint 

MR, C, ROY WATERER, I.S.O. ) Secretaries 



LETTER RECEIVED FROM MR. KENNETH RUSSELL CORK. F.C.A, 

Messrs. W.H. Cork, Gully & Co., 
19, Eastcheap, 

London, E.C.3. 

1 5th December, 1 955. 



B. MacTavish, Esq.., 

Joint Secretary, 

Bankruptcy Law Amendment Committee. 
Sir, 



I am in receipt of your letter of the 2nd November, and have pleasure 
in setting out below my views upon the specific matters mentioned in your 
letter, and also upon a number of other matters in the current Bankruptcy 
Law, upon which, in my view, some amendment is desirable. 

1. I agree that some simplification is required in the provisions 
for discharge of bankrupts, and would refer specifically to the scheme out- 
lined in the appendix to your letter. 



A. I agree that an automatic discharge of bankrupts after two years 
from the conclusion of the public examination is reasonable subject to 
the clarification mentioned below. It should, however be* borne in 
mind that Bankrupts who apply for their discharge under present legis- 
lation frequently agree to make future payments as a condition of dis- 
charge and Creditors may thus lose considerably by this proposal. I 
would therefore suggest that the Bankrupt should be required three 
months before the expiration of the two years, to file an affidavit as 
to his financial position, earning capacity etc. The Official 
Receiver or Trustee should be entitled to apply to the Court during 
these three months, that the Bankrupt be ordered to make some future 
payments after discharge as a condition of having the benefit of auto- 
matic discharge. 



B * + u If ™ iS - Pr0p0sal were acce P ted , I think that the Trustee as well 
as the Official Receiver or Creditors, should be entitled to apply to 
e ourt that a caveat should be entered. There should however 
also be a provision whereby the Official Receiver, or the Trustee' can 
apply to the Court for the entry of a caveat at any time during the 
o years in which the bankrupt remains undischarged, since it fre- 
quently happens that information comes to light well after the con- 
ciusion of the Public Examination, which, if it were known earlier 
ould undoubtedly have led to the application for a caveat, at the 
conclusion of the Public Examination. If a Trustee wished to enter 
thG Gonclusion of the Public Examination, notice 
' be giV6n to the 0fficial Receiver and to the Bank- 
rupt and the Court would then fix a day, time and place for the 
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hearing of the bankrupt ' s discharge and make such order as the Court 
thinks fit. 

C, I agree that a six monthly report should be made by bankrupts 
whose discharge was refused by the Court and there should be some 
provision for a penalty in the event of failure to comply with this 
provision. 

D, i agree that a bankrupt should be entitled to apply to the Court 
that his discharge should take effect before the expiration of two 
years from the conclusion of the Public Examination, and that in that 
event, the application should be dealt with in the same manner as 
under the existing provisions. 

E, I agree that it would be desirable that provision should be made 
for the automatic discharge of all existing undischarged bankrupts 
provided that they had not been bankrupt on more than one occasion, 
and the Court had not refused their discharge, but provided also that 
such automatic discharge should not take effect earlier than two 
years from the conclusion of the Public Examination. This is parti- 
cularly important in the case of bankrupts whose Public Examination 
has been adjourned sine die because of their unsatisfactory conduct. 

2. In my opinion, assets acquired by an undischarged bankrupt should 
be available for distribution to the Creditors of a second or subsequent 

a ™P tc y, in priority to any debts remaining owing in the prior bank- 
iuptcy, provided that firstly, the liabilities in the second bankruptcy 
were in cur red wholly or partly in the acquisition of such assets, and pro- 
vided also that Creditors who had knowledge of the fact that the debtor 
remained undischarged from a previous bankruptcy, should be excluded from 
such prior distribution, but should rank pari passu with the Creditors of 
he first bankruptcy in the event of there being a surplus after the claims 
°f the other Creditors have been discharged in full. It should also be 
made clear that this priority applies only to assets acquired before the 
date of the second bankruptcy as there seems no good reason why it should 
extend to assets acquired after that time. . If, for instance, the bankrupt 
benefits under a Will after his second bankruptcy, the Creditors of both 
the first and second bankruptcies should share such benefit rateably. 

3. A. In my opinion, there is no necessity to increase the limit 
of £50 upon which a Petitioning Creditor's debt can be founded as I do not 

hmk that the present limit gives rise to any abuse of the process of the 
Court. 



I < 3-0 not think that the estimated value of assets which enable 
he Court to make an order for summary administration should be increased 
above the existing limit of £300, because in my view. Creditors should 
always be entitled to have an unrestricted discretion regarding the person 
whom they wish to be appointed as Trustee of the Estate. 

C. in my opinion, the only monetary limit which requires an increase 
is that contained in Section 38(2) of the Act, since a limit of £20 for a 
ankrupt's tools of trade, wearing apparel and bedding is obviously 
entirely inadequate, and is not, in fact, now being observed. In my 
opinion, this limit should be increased to at least £ 100 . 

_ 4. I agree that after-acquired property should not vest in the 

Trustee unless and until it is actually claimed by him. 

■5. I agree that Creditors should have unlimited discretion as to 
the person they want to be appointed as Trustee and this should include 
the Official Receiver. 

6 . In my opinion, a documentary transfer by the Trustee of any 
surplus to the bankrupt after his debts with interest have been paid in 

absolutely necessary since otherwise a bankrupt might be able to 
take over from a Trustee all assets in the hands of the Trustee, as soon 
as the dividend and interest have been paid, without allowing ' sufficient 
time for the Trustee to satisfy himself that he has also discharged all 
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costs and expenses of the administration of the estate. I think it is 
therefore important that the Trustee should himself he able to decide when 
he is able to transfer the surplus back to the bankrupt. Any alternative 
provision would lead only to delay in the actual payment to the Creditors. 

7. I agree that the provisions of Section 51 of the Act should be 
extended to cover all manners of earnings, including those of workmen and 
those not earned under a contract of employment. In my view at present 

a number of bankrupts escape the provisions of Section 51 who* are well able 
to make a contribution to their assets out of current earning particularly 
where such earning consists of fees and remuneration under short-term con- 
tracts, 

8. In my opinion, it should be possible for prosecutions for 
offences under the Bankruptcy Acts to be instituted either by the Board of 
Trade or by the Director of the Public prosecutions. I have found in my 
experience in connection with the liquidation of Companies where the Board 
of Trade have power to institute prosecutions that they have been unwilling 
to do so in some instances, where a prosecution was later successfully 
undertaken by the Director. 

9. I am not aware, from my experience, that there is any need for a 
more effective control by the Board of Trade over the administration of 
assets vested in a Trustee under a Deed of Arrangement. It might be held 
desirable that a Guarantee Bond should be given by a Trustee under a Deed 
in any event, and I think that there should be provision in the Deed of 
Arrangement Act for the appointment of a Committee of Inspection to 
authorise the actions of the Trustee. It is, however, one of the 
advantages of Deeds of Arrangement that proceedings thereunder are quicker 
and less expensive, and I would not like to see these advantages whittled 
away. 



10. Proofs of Debt : 



, Th f completion of Proofs is, at present, giving considerable 
difiiculties to Creditors and the wording of such Proofs should be 
simplified so far as possible, and in particular, clauses C.and D. 
should be consolidated and the necessity for the deponent to the Proof 
for a limited Company being authorised to make the Proof under the 
Company*s Seal, should be abolished. This necessity appears to be 
giving rise to considerable difficulties with modern extension of 
limited liability Companies. 



B. Bankruptcy Rule 259 should be abolished, and Bankruptcy Rule 258 
amended by omitting the words "when acting as Trustee" after "the 
Official Receiver" and substituting therefor the wokds "or the 
Trustee". It is at present proving quite unnecessarily difficult to 
compel a Trustee to deal with Proofs within 28 days after receiving 
-S* - Thls P articu l ar ly applies to cases where a Trustee receives 
Proofs before the conclusion of the Public Examination and is 
generally required to hand over all these Proofs to the Official 
Receiver to enable him to prepare for the Public Examination and 
thus Proofs are frequently in the hands of a Trustee only for a matter 
ot hours during the period of 28 days. 



11 . Proxies : 

A ' j- rh ! ^ rovision ' of Section 16 of the first Schedule to the Bank- 
ruptcy Act requiring proxies to he in the handwriting of the person 
giving it, should he abolished as it does not appear to serve any use- 
ti P 1 ?? 5 ?’ aai o:nl y aias t0 the difficulties of the proceedings. 

should he pointed out that there is no similar provision in the 
Companies (finding Up rules governing compulsory liquidation. 



Similarly, there seems to me to he no reason why Section 18 of 
he first Schedule, dealing with the persons who may act as general 
proxies shall not he similar to Rule 149 of the Companies Winding Up 
rules, which state that a Creditor may give a general proxy to any 
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person. If this recommendation were accepted, it might be considered 
necessary to insert in the Schedule, a provision similar to that of 
Companies Winding Up Rule 153, but it frequently happens that a 
Creditor wrongly completes a proxy in favour of a person with a view 
to having such person appointed as Trustee to the bankrupt’s estate. 

At present, this can only be dealt with by giving a special proxy, 
but I think that it is advisable that the holder of general proxy 
should also be entitled to vote for the appointment of himself, his 
partner or employer as Trustee, provided he discloses to the meeting 
of Creditors that he is so doing. 

12. Trustee 1 s Guarantee Bond : 

The provision whereby the premium on a Trustee's Bond is chargeable 
against the estate only upon the authority of the Creditors or the Committee 
of Inspection should be abolished. Since this is only a matter of form, 
it can sometimes be overlooked accidentally at the first meeting of 
Creditors, and this can then easily give rise to unnecessary difficulties. 

13. Committees of Inspection : 

A. In my opinion, any resolution of a Committee of Inspection should 
be effective if it is either agreed to by a majority present at a 
meeting of the Committee, as at present, or alternatively if it is 
agreed to in writing by every member of the Committee. It frequently 
happens that there is difficulty in obtaining a quorum for a Committee 
meeting where members of the Committee are resident in different 
towns, particularly in the later stages of the administration of the 
Estate when members of the Committee have very frequently lost some 
interest in the matter. 

B. Section 20(3) of the Act should be amended, omitting the words 
"and failing such appointment at least once a month". It is the 
normal practice to pass a resolution at Committee meetings that the 
Committee shall only meet at such times as either the Trustee or a 
member of the Committee consider desirable, and no~one wants to have 
a meeting monthly, merely because such resolution may have been 
accidentally omitted, 

C. Section 20(8) should be amended so as to provide that a vacancy 
in the Committee shall only be filled upon the instructions of the 
remaining members of the Committee or if the number falls below 
three. There should also be a provision that a Creditor who has 
appointed an individual to represent him on the Committee, shall be 
entitled to remove that individual, and to appoint another in his place, 
either upon such removal, or for any other reason, without the 
necessity of calling a fresh meeting of Creditors. 

D. Bankruptcy Rule 367 should be amended to provide for audit by the 
Committee of Inspection not less than once every six months so as to 
bring it into line with audits by the Board of Trade. In practice 
Committees have no desire, to audit the Trustee's accounts more often 
and it is difficult to get members to attend a meeting for that * 
purpose. 

E. There should, in my view, be a provision for payment to members 
of the Committee of a fee of not more than two guineas per meeting in 
addition to out-of-pocket expenses, in order to give them an adequate 
recompense for the time lost in attending meetings. Further the 
practice whereby the payment, of out-of-pocket expenses of the* Committee 
of Inspection must be sanctioned by the Board of Trade before payment 
is made, should be abolished, as the powers vested in the Board of 
Trade on the audit of the Trustee’s accounts to review such payments 
seems quite adequate and such sanction merely adds to the work re- ’ 
quired both by the Trustee and by the Board of Trade. 
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14, Official Receiver's Costs : 



Rule 351 should he amended so as to provide for a Trustee to give an 
undertaking to the Official Receiver to discharge all the Official 
Receiver's fees, costs and charges out of the first assets coming into the 
hands of the Trustee. At present, the Trustee may he required to advance 
such costs out of his own pocket before taking over the estate, and there 
seems to he no good reason why this should he so. 

15 . Powers of Trustee : 

A. In my opinion. Section 83 ( 4 ) of the Act and Rule 107 which re- 
quire the prior sanction of the Committee of Inspection for the 
employment of Solicitors and Agents and the imposition of a limit of 
costs on work done hy Solicitors, should he brought into line with 
Section 245(l) of the Companies Act 1948 and Rule 195(2) of the 
Companies Winding Up rules which are regarded as adequate protection 
in the case of compulsory liquidations. There appears no reason why 
the Bankruptcy rule should he more stringent, and this only gives rise 
to quite unnecessary difficulties. 

B. In my opinion, there should he a provision in the Act that a 
Trustee should he entitled to pay out of the estate without the 
necessity of taxation, costs not exceeding a total of £10 in all, 
which would he required to he taxed if they exceeded £10. It fre- 
quently happens that there are very small charges, such as 
Auctioneer' s costs in selling small quantities of furniture, or 
Solicitor' s costs in issuing a writ against a single debtor for an 
undisputed debt, where at present, the rules requiring taxation are 
much too cumbersome in relation to the amounts involved. I have 
found in practice that Solicitors or Agents are frequently prepared 
to do this work free of charge in order to oblige a Trustee, rather 
than submit an account for taxation. 

16. Trustee's Remuneration : 

A. Section 82(l ) of the Act should he amended to provide for payment 
to a Trustee of remuneration calculated on the amount distributed in 
dividend to Preferential Creditors where the assets are insuff icient 
to pay a dividend to the Unsecured Creditors. A similar provision 
applies in the case of compulsory liquidation, and there is at present 
an anomaly in that it has happened within my experience that the 
Official Receiver before handing over the estate to the Trustee, may 
have realised virtually the whole of the assets, which were in- 
sufficient to pay the Preferential Creditors in full, and there were 
thus no funds upon which the Trustee's remuneration could he 
calculated. 

B. Section 82 should also be amended so as to empower either the 
Board of Trade or the Court to fix the remuneration of the Trustee 
where there is no Committee of Inspection. Under present practice, 
.if no Committee is appointed at the first meeting of Creditors, the 

fixing of the Trustee' s remuneration may well be overlooked, or 
alternatively, the Trustee may still he required to convene a further 
meeting for the purpose of appointing a Committee, and the first 
meeting of Creditors may decide that such Committee shall fix the 
Trustee's remuneration. Where, in such event, there is not a quorum 
at the meeting called hy the Trustee, as very frequently happens, 
there is then no provision in the Act under which the Trustee can he 
paid. 

17. Control over Bankrupt : 

In my opinion, there should he a provision in the Bankruptcy Act 
whereby the Court, on the application hy the Trustee or the Official Re- 
ceiver, shall have power to impound the passport of a bankrupt. 
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18, Parent of Dividend : 



The present rules for the payment of dividends as governed by Rules 
267 and 270 are unnecessarily complicated. These should be amended to 
provide for only one advertisement of notice of intention to declare a 
dividend, such advertisement to be in the London Gazette and in one news- 
paper, and thereafter the Trustee should be in a position to pay a dividend 
without further advertising. Notice should of course be given, at the 
same time as the advertisements are inserted, to the Creditors appearing on 
the Statement of Affairs who have not by that time proved their debts, 

19, Special Managers : 

The provision whereby a Creditor upon applying for the appointment of 
a Special Manager, is required to give an indemnity against ordinary losses 
which might be incurred by such Special Manager, should be abolished. It 
frequently happens that a Special Manager is appointed in order to carry on 
the business and preserve the valuable goodwill when it is well known that 
in the course of his trading, he might well incur a loss, which is neverthe- 
less considerably smaller than the value of the goodwill, which would 
undoubtedly be lost if no Special Manager were appointed. It then seems 
unreasonable that there should have to be an argument between the Creditor 
and the Board of Trade as to whether the Creditor should be called upon to 
make good such loss, 

20, Payments into Bankruptcy Estates Account : 

In view of the fact that a Trustee is always required to give a 
guarantee Bond, he should be entitled to pay into a separate bank account 
sums not exceeding £2,000 which he holds for a period of not more than six 
months in order to enable him to make urgent payments out of the estate 
without the necessity of advancing such monies out of his own pocket, if 
the delay occasioned by making application for a Payable Order cannot be 
incurred, 

21 • Landlords : 

A. The powers contained in Section 35(l) of the Act whereby a land- 
lord can distrain after the commencement of the bankruptcy, should be 
abolished as there appears to be no good reason why a landlord should 
at that stage still be in a position to obtain any preference over the 
other Creditors, 

B, Section 54- of the Act should be amended so as to provide that the 
liability of a' Trustee for failure to disclaim should be limited to 
the assets in the hands of the Trustee, 

22, Receiving Orders : 

Considerable difficulty often arises with Creditors owing to the fact 
that a Registrar sitting in Bankruptcy does not possess the same discretion 
regarding the making of a Receiving Order as is possessed by a Judge on the 
hearing of a Petition for the Compulsory Winding Up of a Company, At 
present, a Creditor sometimes takes advantage of the fact that the general 
body of Creditors who may have been consulted and agreed to the debtor 1 s 
affairs being dealt with either by a Deed of Arrangement, or some other 
manner such as a moratorium or informal scheme, will not permit such scheme 
to be upset by such Creditor standing out and petitioning for a Receiving 
Order, The Creditor may therefore use the machinery of the Court, not 
with the object of obtaining, a Receiving Order, but purely to exert 
pressure to be paid out in priority to other Creditors, This appears to 
me to be fundamentally wrong, and an abuse of the machinery of the Court, 
since one of the objects of bankruptcy is to avoid the giving of a pre- 
ference to a Creditor, whereas at present, this is often being encouraged. 
It is appreciated that there is at present more secrecy in the procedure 
leading up to bankruptcy than there is in a Winding Up Petition which has 
to be advertised, and if discretion were to be granted to a Registrar, 
some machinery would have to be introduced, whereby the Registrar is 
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placed in full possession of all the relevant facts. It is therefore 
suggested that a Debtor and his Creditors should he entitled to oppose the 
making of a Receiving Order on the grounds that some other method of deal- 
ing with the bankrupt's affairs is desired by the majority of Creditors. 

In that event, notice of intended opposition on these grounds should be 
given to the Court at least 14 days before the hearing of the Bankruptcy ■ 
Petition and the Debtor should at the same time be required to file on 
affidavit a Statement of Affairs in the form now required after a Receiving 
Order has been made. In such event, the Court or the Official Receiver 
should then notify all Creditors shown in the Statement of Affairs of a 
time and place for hearing the Petition, and this should also be advertised 
in the same way as a Winding Up Petition. This will give all Creditors, 
whether or not they have been disclosed by the Debtor, an opportunity to 
appear on the hearing of a Petition, and the present secrecy is then 
avoided solely on the instigation of the Debtor himself who is at present 
being protected by such secrecy. When this procedure has been followed 
the hearing of the Petition will then take place in Open Court under a pro- 
cedure similar to that of Winding Up Petitions, and the Registrar would 
have power to dismiss a petition at his discretion if it is shown to him 
that this is the course desired by a substantial majority of Creditors. 

23. Deeds of Arrangement as Acts of Bankruptcy : 

At present a Deed of Arrangement constitutes an Act of Bankruptcy for 
a period of three months and it is therefore impossible for a Trustee under 
a Deed to deal with the bankrupt's assets during that period. Whilst this 
period can be shortened so far as known Creditors are concerned by giving 
them the notice under Section 24(1 ) of the Deed of Arrangement Act 1914, 
this does not of course apply to such Creditors as may not have been known 
at that time, and consequently this protection is not of any very great 
value. It frequently happens that one of the principal reasons why 
Creditors prefer a Deed of Arrangement to Bankruptcy proceedings is the 
fact that under such Deed the protection of the gopdwill of a business and 
its consequent sale as a going concern is made very much easier. At the 
same time, however, it is still necessary for a Trustee under a Deed to 
carry on such business for a period of three months before he -can give a 
clear title to a purchaser, and it may well be that considerable losses are 
incurred during that time. It is therefore suggested that the Deed of 
Arrangement Act should be amended so as to provide that a Trustee shall, 
with the sanction of the Committee of Inspection to. whose statutory powers 
I have referred earlier in these submissions, be entitled to dispose of 
assets of the Debtor and give a clear and undisputed title to such assets 
to a purchaser during the period when the Deed is- an available act of Bank- 
ruptcy, provided that he holds the proceeds of such sale intact, (subject 
only to the discharge of claims of Creditors who may hold a security on 
assets forming the subject cbf such sale) in a separate bank account during 
that period so that such proceeds are available to be handed over to a 
Trustee in Bankruptcy should a Receiving Order be made. 

24. Provisions of Deeds of Arrangemement : 

At present Creditors are generally asked to give their assent to a 
Deed of Arrangement without ever being advised of its provisions, and even 
if many Creditors requested such information, the supply of Copies of the 
Deed would be a very costly procedure. It is therefore suggested that 
there be added to the Deed of Arrangement Act a model form of Deed 
(similar to Table A of the Companies Act which gives a model form of 
Articles of Association) and that eveiy form of assent required to be 
signed by a Creditor should refer to this model form and state in summary 
any departures from, or alterations to the model which are desired in that 
particular case. 

25. Estates of Persons Dying Insolvent : 

In my view. Section 130 of, the Bankruptcy Act should be amended- so 
as to abolish the necessity for a petition to be served upon the legal 
personal representative of the deceased debtor. I am making this recom- 
mendation for two . particular reasons 
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A. It frequently happens that executors appointed in a Will, or 
members of the deceased's family entitled to a grant of Letters of 
Administration who find that the estate is insolvent, never apply for 
a grant as they do not wish to assume the responsibilities occasioned 
thereby. It then becomes quite inordinately difficult for Creditors 
to have the estate dealt with by the Chancery Division of the High 
Court, and the delays caused by this are both frustrating and costly. 
Meanwhile, the valuable goodwill of a business may easily be destroyed 
owing to the absence of any person with authority to continue its 
management. 

B. In cases where an executor appointed under a Will claims to be a 
Creditor of the Estate, he is in a position to exercise his right of 
retainer as soon as he has been granted Probate ; and since the 
petition for an administration order cannot be filed until that time, 
the position of the other Creditors is seriously prejudiced, and it may 
be impossible to prevent the lawful exercise of the right of retainer 
by an executor whose moral right to it might be most questionable. 

I hope that these observations will be of assistance to the Committee 
and I shall be pleased to supplement them by verbal evidence if the 
Committee so desires. 



Yours faithfully, 
(Sgd. ) KENNETH CORK. 



EXAMINATION OP WITNESSES 

Mr, Kenneth Russell Cork, F.C.A. ) of Messrs. W. H. Cork, 

Mr, Gerhard Adolf Weiss, B. Comm., A.C.A, ) Gully & Co, 

Called and examined 



21 2. Chairman : Mr. Kenneth Cork, I think you are a Fellow of the Institute 

of Chartered Accountants of England and Wales? - (Mr. Cork): Yes, 

213* And a partner in Messrs. W.H. Cork, Gully & Co.? - Yes. 

214 * I think you have considerable experience as trustee in bankruptcy and 
■under deeds of arrangement? - Yes. 

215. Mr. Weiss, you are also a partner? - (Mr, Weiss):' Yes. 

216. Well, gentlemen, the volumes with which you have been supplied contain 
respectively our provisional amendments to the Bankruptcy Act and our 

provisional amendments to the Deeds of Arrangement Act. Of course, the 
amendments are all subject to what the witnesses may say, so I must ask you 
if you will be good enough to treat them as confidential, - Certainly, - 
(Mr. Cork): Yes, of course. 



217, Mr. Cork, we have to thank you for a very interesting and comprehen- 
sive memorandum. I shall not trouble you to deal with any matters 
about which the Committee is in agreement with you. First of all, as 
regards the procedure relating to the bankrupt's discharge, broadly speak- 
ing there are two schemes under consideration. The main difference 
between them is that under the one scheme, if a caveat were entered, the 
Court would fix a hearing for the discharge application and if it refused 
to discharge the bankrupt he Would then be under rigorous obligations as 
regards reporting to the Official Receiver, and so on. The other scheme, 
which we are inclined to adopt, is this - that if the Court enters a 
caveat the man immediately becomes subject to those obligations which I 
have mentioned, and has to apply for his discharge in the same manner as 
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the bankrupt has today. I do not know if you have any preference one way 
or the other? - Just so that I am sure I understand it - the second scheme 
means that the caveat would just bring into being the present situation 
and then the Court would have the decision as to what it did with it? - 
(Chairman) : In addition to bringing into operation the present discharge 

arrangements, it would place the caveated bankrupt under obligations as to 
reporting any change of name or address and lodging a report of his 
financial position every six months, from the moment of the caveat and not 
when his discharge was refused. - (Mr. Cork): I am in agreement with that. 

I personally feel that the sheep, if I may call them that, got dealt with 
severely before. I have no doubt there are many really quite harmless 
people who would never trouble anybody again; and yet they are dealt with 
in the some manner as the hardened bankrupts. We ought to make it easy • 
for the sheep and more difficult for the goats. This scheme ought to have 
that effect. 

218. I am rather in favour of the scheme in which the goat comes under the 
obligation to report himself from the moment the caveat is entered. 

This seems preferable to the scheme in which he has to wait till his dis- 
charge is refused? - I quite agree: from the date it is proved that he is 

a goat, that is, the date when the caveat is entered. 

219. You suggest that where the bankrupt’s two years are running out three 
months before the end of the two years the bankrupt should be required 

to make a report about his financial position? - Yes. 

220. We are proposing to enlarge Section 51 so that it - covers remuneration 
or income of every description. An application could be made under 

that Section at any time during the two years. In view of that do you 
think it is necessary to have this three months' report? - I think so 
because I am afraid the bankrupts are going to slip through into their dis- 
charge without being investigated. You see, a man, when he has first gone 
bankrupt,, can have nothing at all but, by the time the two years have run 
out, he might have built up considerable assets. Now the trustee may have 
completed his Job and be out of office; the Official Receiver may or my 
not have time to look into it - I do not know how they work - and there may 
be no one to draw attention to those assets unless this is done. 

221 . Your other suggestion was that the trustee should have the chance 
during the two year period, to apply for a caveat? - I personally'’ 

think that is essential. 

222. We were proposing to leave it open to the Official Receiver to apply 
during the two years. We felt that the entry or not of the caveat 

was largely a matter of conduct and therefore primarily up to the Official 
Receiver. The trustee could always report to him, of course. Do you 
think that would work? - I think the trustee ought to be separately entitled 
because he is really the man who lives with the debtor’s troubles. It is ’ 
not Just a question of conduct afterwards; something may have happened that 
proves that the debtor’s conduct prior to his bankruptcy was very much worse 
than was originally thought. If the trustee merely reports to the Official 
Receiver, it seems to me that you are bringing too many people into it. 

After all, the Court decides whether the discharge is to be allowed and it 
seems to me that if the trustee is responsible for running the estate he 
ought to have the right to apply for the caveat rather than Just to report 
to someone else, 

223. It comes to this - you think both those people ought to be entitled to 
apply? - Yes. 

224. And no one else? I am sure you would agree we want to cut out 
vindictive creditors? - Yes. I think creditors certainly ought not 

to be allowed to apply. 

225. They could apply at the conclusion of the public examination but what 
we want to prevent their doing is coming back during the twoiyear 

period and making a subsequent application? - Yes, I am sure they should not 
be allowed to do so. 
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226. Then I think we have really dealt with your paragraph 1 (C), because 
you share our view about it being preferably the caveated bankrupt 

and not the refused bankrupt who should be obliged to report? - Yos. 

227. As regards your paragraph l(E), we were proposing that the automatic 
discharge of existing bankrupts should apply only whore the Court has 

not already pronounced on the bankrupt* s discharge and should specifically 
not apply where the bankrupt has previously been adjudged bankrupt. - In 
that case it completely meets my views, 

228. That brings us to your very interesting suggestion about second and 
subsequent bankruptcies. If I may say so, what you have suggested 

is extremely ingenious and has interested us very much indeed. But it is 
very complicated, is it not? - It is rather complicated, but it docs seem 
very hard to me that the creditor who has created the asset - if wc could 
think of a very simple case where there is only one asset and a man is a 
creditor for it - and that is taken off for someone else entirely. That 
has happened in my experience. 

229. So far as that simple case is concerned, we arc in principle agreed 
with you, but if I follow your suggestion aright what you envisage is 

firstly two, or possibly more, bankruptcies? - Yes. 

230. Secondly, three sets of creditors, each with different rights? - Yes. 

231. Namely, the old creditors; new creditors with notice; and now 
creditors without notice? - Yes. 

232. And then you have three classes of assets, namely the original assets 
in the first bankruptcy, which probably will not exist after the 

second bankruptcy; second, after-acquired property in bankruptcy No. 1 
which I think undoubtedly ought to vest in trustee No. 2; and thirdly/ 
after-acquired property in bankruptcy No. 2? - After-acquired property’ 
ought to be shared. I would call a windfall. .. . - ( Chairman ); It might 
not be pure windfall: it might be something he had earned. - (Mr. Cork): 

It might be something he had earned, but I really had in mind a sudden 
legacy. 



233* Quite so, but if he got a tip for looking after a motor car or carry- 
ing someone’s bag to the station it could mean that? - It could, yes. 

234. But supposing there is a third or fourth supervening bankruptcy it 
would be very difficult? - It would be progressively more difficult 
certainly, but I think the third or fourth bankruptcy is unlikely. I have 
never found more than three. 



235. I have known three come one after another. - Three is the limit I have 
known. 



236, I think we all agree that your proposals, from the point of view of 
perfect justice, are quite admirable, but I do feel strongly that the 
drafting difficulties would be considerable, - Yes, I must say that when we 
cams to compose that paragraph we ourselves found it a little difficult. 
But in one case I remember, the present rule occasioned such hardship that 
I feel It might be worth while, if it is possible, to draft such an amend- 
ment. The second after-acquired property is rather a refinement which 
might not necessarily be brought in. You could then merely have a date - 
everything after a certain date comes into the second bankruptcy - but of 
course it would not be so just then. 



237 . Not quite. But it would be a good deal simpler? - It would bo a 

good ileal simpler, yes. You could then have the date the bankrupt 
commenced the new business and any creditor after the first bankruptcy 
really comes m as a creditor in the second one. Then you would have no 
complications. That would be rough justice but probably better justice 
than you have at present. 
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238* Then I think your views substantially agree with our own* Tour pro- 
vision as to windfalls, of course would create great difficulty? - 

Tes. 

239. I see you do not think it necessary or desirable to increase the £50 
limit for a petitioning creditor’s debt. That has nothing to do with 

the value of money at all? - No. 

240. And you do not think you ought to increase the limit of £300 for 
summary administration? - No. 

241 • I would agree with you that creditors should have complete discretion 
as to who they want as trustee, but surely, under the law as it stands 
at the moment, even in a summary case they may pass a resolution to appoint 
a non-official trustee? - They do not, in fact, do so. What I had in mind 
was that in most cases the estimated value of assets, which is made by the 
debtor, is notoriously inaccurate, both up and down. In many cases, the 
most usual ones, the estimate is found to be too high; the assets turn out 
to be grossly inflated. 

242. It is actually the Official Receiver's estimate, of course, though he 
can only go on what he is told at that stage? - He goes on what he is 

told. We have had cases where there are no estimated assets at al 1 and 
they have raised £15,000 and £20,000. The Official Receiver could not have 
known at that time that that was likely to happen. Taking the trustee's 
point of view, and my personal point of view, I would like the limit lifted, 
because no trustee can make any profit out of an estate of £300 worth of 
assets, however much he tried. That is from my personal view point and 
from a business point of view, not from a general principle, 

243. Mr. Emmerson : Would your view be affected if we proposed that any 

person should be able to act as trustee? - If in a summary case it 

were stipulated that any person can be appointed trustee, then I think, so. 

244* Would you agree to raise the limit? - I would agree, yes. 

245. What figure would you have in mind? - I should think £500 - not a 
great deal up, 

246 . Chairman : Of course, that would not be commensurate with the fall in 
the value of money, but it would be a step towards reality? - I do not 

think that a difference between £300 and £500 really makes very much odds. 

I would not feel strongly about that. 

247. We are in complete agreement with you about the limit for a bank- 
rupt' s tools of trade, wearing apparel and bedding - £20 is quite 

ridiculous. Tou say you think it should go to £100? - Tes. 

248. We originally thought of £100. The Inspector-General considered £50 
was enough, but even £100 would not go very far, would it, in the 

case of a man like a dentist who happened to have a large family and had a 
lot of expensive instruments? - My view is that it is no good having a pro- 
vision that is not complied with. If you put it at £20, or if you put it 
at £50, it is not going to be complied with, 

249. Tou mean that £100 is the least figure that is practicable? - I think 
so. After all, a decent suit of clothes costs the best part of £50 - 

that is the sort of level one has to consider. 

250. We must bear in mind, of course, that it is not the replacement value 
that counts; it is what the Official Receiver could get for it if he 

sold it? - But these things are so expensive. I think it would be point- 
less to be mean on a thing like this. 

251. Personally, I have always thought it is rather odd that if the bank- 
rupt has clothes and tools and bedding to a value higher than the 

amount he is allowed to keep there is no machinery for deciding which bed 
the Official Receiver and the trustee is to take and which bed is to be 
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left. Do you think there ought to he such machinery? - I do not think so 
because it is done by a reasonable compromise. Nowadays, in a deed of 
assignment, we usually put a higher figure. Yesterday we moved the whole 
of some furniture under a deed. I think really that, if some auctioneer 
got hold of all the little bits we left behind, they might well have been 
valued in excess of £100, although the auctioneer probably would not have 
got that. The valuation of these things is so vague that I think it is 
better left in the air rather than to have some machinery for deciding about 
it. 

252. I think the next paragraph of your memorandum we are in complete 
agreement about, that, . is that, the creditors shall have -unlimited 

discretion as to the person whom they want to have as trustee. - It seems 
to me there is no reason why, if the creditors want the Official Receiver 
they should not have him. 

253. About the documentary transfer of surplus by the trustee to the bank- 
rupt, we thought of providing that the trustee shall, within seven 

days after the day gazetted for the paynent of the debts in full with 
interest, file with the Court a certificate setting out the amount of the 
proved and admitted liabilities, and the estimated value of the assets re- 
maining, and state the date gazetted for the payment of the debts in full 
with interest, and that upon receipt of such certificate the Court shall 
forthwith draw up and file an order annulling the adjudication order, re- 
scinding the receiving order and dismissing the petition. - That means the 
trustee is in control of the situation, since he determines the date on 
which he declares that particular dividend, and as soon as he declares his 
dividend he knows that immediately afterwards the surplus is going over to 
the debtor. That would meet my views. 

25k» We wondered whether the period of seven days might be too short. The 
Court would always extend it, I suppose, but perhaps fourteen days 
would give him more reasonable time, to make sure he had cleared up. - The 
trustee is constantly being pressed to get his dividend paid, and provided 
he could see himself clear he could probably declare his dividend to keep 
the creditors quiet. Seven days to tidy up the rest would be rather short. 

255. Fourteen days would be sufficient, would it not? - Fourteen days would 
be adequate, I think, though after the trustee has finished, he has 

then to get a clearance from the Board of Trade, which might delay things. 

256. It seems then that what we ought to do is to provide for a fairly 
substantial period in which to enable him to get his audit through, 

and then for a very short period in which to hand everything over to the 
bankrupt - say four. weeks for one and one week for the other? - There is 
one thing about that audit, it should be simple because during the period 
to which it relates, the trustee will be mainly concerned with paying out 
dividends. The expenses incurred in realising the estate will all be 
passed by then so it should be a very simple audit at that stage. 

257. In paragraph 8 you deal with prosecutions. I. do not know if you 
would be in favour of preserving the right of members of the public 

to prosecute without having to get leave from anyone, or whether it ought 
to be only with the sanction of the Director that a member of the public 
can prosecute? - I think it ought to be with the sanction of the Director. 
You do get viciousness in bankruptcies, and I do not think such people 
ought to be let loose. 

258* It seemed to me from evidence we had- the other day there is even some 
danger of a really cunning bankrupt getting a friend to prosecute for 
some offence that he had committed, and thus arm himself with a complete 
defence against a prosecution by the Board of Trade or the Director when 
the evidence against him was complete. - It could happen. I think all 
prosecutions of this type are complicated and ought to be under control. 
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259. You think the sanction of the Director would "be a suitable method of 
control, or do you think it ought to be the Board of Trade whose 

sanction should be required? - I do not think, it matters, as long as it is 
some responsible authority. 

260. Mr, Emmerson : Would you agree that the Director or the Board of Trade 

should be allowed to exercise a veto on a person who wished to 

prosecute privately? - (Chairman ) : We had in mind the individual creditor 

who wanted to prosecute on his own responsibility. I do not know if the 
same would necessarily apply to the trustee. - (Mr. Cork): My remarks 

applied only to prosecutions by the creditor. I think that if the trustee 
wants to prosecute, he ought to be able to do so without sanction. 

261 . Chairman : I am not very clear from paragraph 9 what exactly it is 

you want done. If you require, by Act of Parliament, that in every 

deed there should be a committee of inspection or that in every deed the 
trustee should give some form of guarantee, you are interfering with free- 
dom of contract, to a very considerably extent, are you not? - There is 
already in the Deeds of Arrangement Act a provision that unless you get a 
resolution that there will not be a bond, you have to have one. 

262. You can always dispense with the bond by passing a resolution? - It 
is invariably done. I was really trying to meet whatever worry 

someone else had. I am only too delighted not to have a bond; but if 
someone wanted control, then I think they should insist on a bond. Person- 
ally, I would not have thought it was necessary. With regard to the 
committee of inspection, in every deed my firm prepares, we have a specific 
provision in the deed that the trustee’s remuneration will be passed by a 
committee of inspection. Otherwise the situation with regard to remunera- 
tion is unfair to everybody. I was looking today at the form of deed 
which we use in our office. This committee of inspection appears out of 
the blue; it is not referred to in any part of the deed, until it suddenly 
says that the trustee' s remuneration will be passed by the committee of 
inspection. The only specific authority the committee appear to have is 
to pass the trustee's remuneration. In point of fact we treat them - and 
I think everybody, else does too - as if they had the powers of a committee 
in bankruptcy or liquidation. 

263. We are in agreement with you on your paragraph 10A, but, strictly 
speaking, Rules are outside our purview. We are only bound to con- 
sider changes in the Act. I do not know if you would like to say, by way 
of elaboration, anything else regarding 10A? - I think the most difficult 
situation that a trustee is called upon to face is when he is appointed by 
a vote that does not express the wish of the creditors; and you get the 
largest creditor - perhaps ruled out of order on some small technicality - 
who is constantly hostile thereafter throughout the whole proceedings 
because his own trustee was not appointed. He feels very hurt by it, and 
it is basically unfair. 

264. In 10B you deal with another practical difficulty - the trustee now 
has to part with all the proofs to the Official Receiver within .28 

days for the purposes of examination. Would it meet your point if what 
he was required to pass on would be a copy of the proofs? - No. I think 
the 28 days is quite inadequate to investigate a bankruptcy and to decide 
whether a proof is good, bad, or indifferent. I know you can stand it 
over and do various things, 1 but I do not see the necessity of tying the 
trustee down to. a date. He has to. agree to them before he can declare a 
dividend, and that is the. crucial point. 

265. You would like to see the time limit abolished altogether, or would 
you like to see it extended? - I think it should be abolished. . I 

think it is pointless. 

266. You think he has enough incentive to get. on with the job, because 
he cannot declare a dividend before he has agreed the proofs, and 

the creditors will be getting clamorous? - Yes, because creditors 
exercise a fair pressure to have their claims accepted, and a date that 
is not complied with is pointless. 
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267. What you really would like is to be in the same position as regards 
proofs and dividends as the Official Eeoeiver is? - Xes TheXi, 
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273. Chairman : So you would be in favour of not making a regulation for- 

bidding anybody not in the employ of Snooks & Co. to be nominated? 

You would leave it to Snooks & Co. as to whether they would have their own 
employee, or some more or less outside person, such as their solicitor or 
their accountant? - Yes. There is a very good reason for that. The 
company may be in Gloucester, say, and the trustee may be in London: and 

the thing you want most of all is for someone to attend the meetings of the 
committee. If you insist on one of your permanent employees the chances 
are poor, after the first meeting or so, of his attending at all 
especially if it looks as though there will be no dividend paid to the 
unsecured creditors. So it is better to have someone in London. But I 
must say the best person would be a real representative of the creditor 
that is one of his own employees. ’ 



2 74. Taking the case of a company, Snooks & Co. Ltd., there, I think is an 
iilustration. Do you think the same thing should apply in the* case 
of an individual or firm? - Yes, indeed. In this connection I think I also 
say somewhere that the people who have the power to appoint the member 
should also have the power to change ham. The member may leave their 
employ, and it is very difficult after they have left their employ. It 
does cause trouble. You have a man who may have left a firm and might be 
unpopular with them; ho either does not turn up at the meeting or he comes 
and maxes violent complaints about the firm he previously worked for. 



275. Have you in mind any special machinery for removing the creditor’s 
particular nominee and putting someone in his place. It would be 

just a formal notice to the trustee, I suppose? - I think he ought to send 
a letter to the trustee and to the Board of Trade. 

276* Mr. Emmerson: But if he is a nominee of the creditor why should he 

send a letter to the Board of Trade? - The Board of Trade always check 
up as to who attend the meetings of the committee when they do an audit and 
it wouid be more convenient for them if they knew when a new man was thire. - 
t thainnan j : . If all the people who are representing each creditor each 
changed their name, the Board of Trade, on audit, might find the committee 
entirely composed of new people. - (Mr. Cork): So I think a note to the 

Board of Trade would save the trustee having to notify them. 

277. Chairman : I see you say that you want the provision about tho 

premiun on a trustee's bond being chargeable against the estate only 
upon the authority of the creditors or the committee of inspection to be 
abolished. Wouia you put anything in its place, or leave it out 
entirely? - Leave it out. At the present moment, if anybody thinks of it 
there is an automatic resolution; but there are the rare occasions when ’ 
this is overlooked and the trustee has to pay for 'a bond. As it is tho 
general practice, it seems only just that the estate should pay for the 
tond. It seems pointless to have a resolution. 



278. It is so obvious that it is likely to be forgotten? - Yes. The only 
possible objection is that, if the trustee is of doubtful ability ana 
tile company charges an excess, then it is rather unfair to charge the 
creditors with it. I suppose that if there were an excess he would not 
get a bond at all. 



279. I see you are suggesting that a resolution made by a committee of 
. inspection should be valid if it is passed either by the meeting or 
is agreed to in writing by all the members of the committee. Do you think 
that would improve thingd in practice? - Yes, it wouia improve things a 
very great deal. We are constantly having this trouble over some simple 
thing for which we have to get the resolution of the committee. Tho 
committee are scattered all over England, and you call them together and 
uney do not turn up, and you have no quorum. Hot only is it a waste of 
time, but it stops them coming to other meetings because they are 
irritated. If they all agree it seems pointless not to call that the 
wish of the meeting. 
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280. If they all agree in writing that something should he done, it does 
not serve any good purpose to bring them into one room to say the 

same thing, as a formality? - No. Very often you have something you want 
agreed quickly, because there is urgency about it, for instance, the sale 
of a business. You can ring round to the committee in an hour* get all 
their consents, and then you can say to the purchaser, "It’s a deal" 
whereas if you have to call a meeting in a week* s time, by the time it is 
all over, you may have lost the chance of that sale. 

281 . Do you want to say anything more about the suggestion you have marip 
that there should not be a provision that the committee should meet 

once a month? - I have never known of a case of a resolution such as I 
have mentioned not being passed. Therefore we might just as well make 
the Law comply with what happens. If you want to make them attend every 
meeting, let them meet three monthly but not once a month. 

282. It is far too frequent? - Yes. If you tire them, they will not 
come at all. 

283. Strictly, your suggestion in paragraph 13D about Rule 367 being 
amended is outside our province, but I think what you are really 

getting at is that the committee get very fed up if they have to take an 
audit too often? - Yes. 

284. There again, if you tire them they will not come? - They will not 
come at all. It is the biggest problem in bankruptcy getting your 

committee to come to meetings, 

285. I do not know if you want to say any more about 13E? Your proposal 
to remunerate members of the committee of inspection is very 

revolutionary, to say the least of it? - The main thing you want on the 
committee is creditors. I think there is a feeling that, by not per- 
mitting any remuneration, you get creditors rather than accountants and 
lawyers sitting on the committee. It is quite the opposite. Because 
of the difficulties and the waste of time and expense the creditors park 
this job on their accountants and lawyers who happen to be in the town 
where the meeting is likely to be held. Committee members get their 
expenses refunded, it is true, but if there was an allowance of two 
guineas I think it would encourage them to attend. I cannot believe it 
will make any difference to the costs of the estate. I am not sure 
however, that two guineas is not too much; I would say that it should not 
be more than two guineas. If the creditor comes up to the meeting at the 
present moment the trustee is in great difficulty; you cannot pay him his 
expenses straight away, _you have to apply to the Board of Trade and get it 
passed. The creditor, is doing this not only for himself and his own debt. 

He says - "If I am a witness in Court I get something for going there". I 
cannot understand why we should expect a man conscientiously to come up 
and do his best when we do not make the slightest effort to condensate him 
for the time involved in doing it. I quite agree you cannot pay him an 
amount commensurate with, his earning capacity, but I cannot see why he 
cannot have his out-of-pocket expenses and a guinea, or out-of-pocket 
expenses and two guineas, for this job he is doing for other people. 

Again, I think it would help you to get them there. It is much better to 
have them there than not to have them there. 

286. _Mr, Beer : Do you think they would really come for a guinea less 

income tax and stir tax? - I E.m not the keeper of the conscience of 

the man who receives the two guineas, but I think he would’ come for the 
two guineas or. the guinea because most people forget that they have to 
pay tax on their earnings and do not look at the net amount but at the 
gross amount. 

28 7« Mr. Lloy d Williams : Surely you can pay them their out-of-pocket 

expenses? - I can pay their out-of-pocket expenses, hut take the 
man who comes from Gloucester to London. It is a whole Say' s job. He 
may he an employee of the creditor, he may he a little creditor on his 
own who keeps a shop or something. He comes all the way up to London 
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he has a half-hour meeting, and he has to go all the way back. He gets 
his out-of-pocket expenses paid, but he does not even get 5/0d. to buy a 
book to read on the train. It is not sensible. You are trying to make 
a man do something, and the moment he finds he is not going to get what he 
calls his "witness fee" he is very much upset. I dare say Mr. Emmerson 
has found this? 

288. Mr. Emmerson : I have not personally, but I am against remunerating 
the committee of inspection. That is only my own personal view. - 

I think there should not be payment of any size that can be looked on as 
remunerat ion, 

289. Chairman : What you pay would be a solatium? - (Mr. Emmerson ) : It 

would be a carrot. - (Mr. Cork): It is paid as a carrot, but it 

should be large enough so that they would want to come to the meeting. 

I would like to add one other point. At present nobody knows whether 
lunch and tea is an expense that ought to be paid for or not, but at least 
he could come up and give himself a Jolly good lunch and go back again 
and not have to pay for it out of his own pocket. * 

290. Chairman : He has to get his lunch anyhow if he is going to subsist? 

- Yes, but there is a lot of difference between going home to lunch 

or having it in a small restaurant, and coming up to London. 

291. .Mr. Emmerson : One objection I see is that the majority do not come 

a very long distance, and if a fee is to be authorised under the 

Act, a creditor who comes from next door will expect the same feo as the 
one who comes from Gloucester, Just because it is authorised in the Act. - 
Yes, but even if a man does merely come across London, provided the 
remuneration is so low as not to make it an inducement to have too many 
meetings, isn’t it desirable that such a man should give up his time and 
come to help us to deal with the affairs? Does it matter if he gets a 
guinea? It must be worth that to have him there. 

292. Chairman : Would you be in favour of a remuneration graduated in 

some way proportionately to the distance travelled by the member or 

the time he was away from his business? - I think that is a good idea 'but 
probably the complication would not be worth while. I think probably the 
right fee is one guinea. It is not enough to make an adequate fee for an 
accountant, but it is enough to encourage the creditor to come. 

293. It is a novel idea, Mr. Cork; we will think it over. - I know 
everybody is against it, but I cannot see why a witness should get 

a fee if a creditor does not. The committee member is using his brain 
but a witness is Just repeating what he knows. 

294. The latter part of what you say in paragraph 1 JE relates to a 

■ which, I think I am right in saying, is not enjoined in any 

way by the Act or the Rules. I do not quite sec how we are to abolish a 
practice? This practice causes a lot of dissatisfaction with committees, 
lhat is why I brought it up. If their return fare is 25/6d. I think 
you ought to give them their 25/ 6d. and get a voucher for it but now 
you have to apply and get it agreed, and then pay it. 

• Mr . Lloyd Williams : Is there anything in the Act or the Rules which 

compels you to do so? - It is in the instructions to the trustee. 

296. It is not in the Act or the Rules? - No, I do not think it is. 

But all these things upset committees. 

297. Chairman: Paragraph 14 of your memorandum is really a matter for 

the Rules. What I understand you to have in mind is that the 

J 11 i^ e v Sh ° uld . n ? t 132 re laired to put his hand in his own pocket; it 
s ouLd be sufficient if he gives an undertaking? - Yes, if he gives an 
undertaking to discharge these amounts out of the first assets which come 
into his hands. 
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298. As regards the powers of a trustee, we thought of cutting out sub- 
• sect “ n ( 2 ) of Section 83 altogether, and of substituting for the 
requirement of a prior sanction for the employment of certain persons a 

either^bef ore^+h he Ta f' ng 3ha11 satisfy himself of the Sanction 

either before the employment or within three months thereafter. I wonder 

meet the See that T ; S + Sti11 *2° ste ingent, or whether you think that woSd 
meet the case? - That is perfectly all right. 



2 "’ should 0 ^^^^! 18 ^ 11 ? 1-6 t0 say a1:>out y our suggestion that the trustee 

should be entitled to pay costs not exceeding £10 without taxation’ 

IV'wort? ^orf "T* 16 thlS - T0U g eTa solicitor wh^Ss done 
33/Ud. worth of work, and you ask him to tax it; he says he will not be 

e°s“’ “ a “ ^ ^ h8 d0SS “ fOT nothin ^ It is very^ood ?or ?he 



300. 



Not very good for the solicitor? - No, not very good for the 
, a It doe a seem to me in the control of trustees the 

hundred pounds are more important than the, five pounds and the time in- 

Sanr Sffla11 “ S - “ is everybody's 3Jtege“o cut 

that out, and let the major issues be controlled. I imagine there is a 
lot of wasted time m the Courts too, taxing little tiny amounts. 



301. 



Mg. Emmerson : There is one question I would like to ask on Section 

aofi 1 a l' u- u ^ 13 a I Jr0 I )0sed alteration there in the new Section 

of which one part shall be payable on the amount' realised by the 
trustee or bought to credit by the trustee and reasonably required for the 
purpose of the bankruptcy". Do you think the words "... and reasonablv 
required for the purpose of the bankruptcy" are too wide? - Does that mean 
assets coming from the Official Receiver? 



3 2. It means all the assets, but it also means, as I see it, that it is 
Boa ^° f Trads who W± U decide what are the assets "reasonably 
required . - (Chairman): It is easier to define it by saying what it does 

not mean. It means he does not get remuneration by way' of percentage on 
any^ surplus that there may be after payment of the debts. - (Mr. EmiJrsonl- 

s^plus ^ tD mak6 ’ te0ausa he ^ to ’realise a ' 

surplus' fwj r S 1 a T J usmess as a going concern and have to make a 
th? P +^«+Zo s c °? k ^ : . , Zt seems a fflost illogical thing to mo, because if 
of raally wel1 - l9t us assume he fights some sort 

vf JTP 1 “f ™ 3 dt » a ve ry difficult one, and as a result of that 

£ ays ^ hls creditors in full but he hands a very large sum 
back to the bankrupt - supposing without that he would have paid 18/od in 

therf OUn wh/ e h h ?d fS1 ^ WaS hlS duty ’ deoause the r e were those assets 

there - why should not he be remunerated exactly as if he were acting for 

S? ereditors? I think you are being unkind to the febtor. 

The trustee might stop and say - "I am finished altogether now". 



303. 



Chairman: Would this be an illustrative ease? Supposing he 

. . v r f covl r rs a lament which, if fully executed and enforced will leave 
the bankrupt a srnplus. He puts the sheriff in and sells some ’furniture 
or something until he has got enough to pay the creditors and his own 

S ? do i n C f ls d ° g ° ff md says - 1,1 widl s° °h anymore ; 

if X do the proceeds will only go to the bankrupt and I shall not get a 

° n lt n* ‘ 1 d ° nDt th “ k he Wil1 look at dt 30 commercially as 
ttat, but you will create the atmosphere that he ought not to realise more 
than enough to pay the creditors. 



304. 



He ought to realise all he can? - He ought to realise all he can for 

the trustee^is^onl BeneBld * 1 “ is wrong to get the impression that 

the trustee is only representing the creditors. He is acting for the 

T C 4 1S ln Hf ° lear > dt is his duty t0 valise assets 
for ST Xt 13 f athSr like in a liquidation where he realises 

for the shareholders as well as the creditors. 



305, 



Pitting the other side of the picture, supposing that the debtor has, 

them i7’^ 1 ?' eS 1 ? hares the t^tee, by selling half of 

+ t ° v ,? ay ever yhoay, including himself, in full. Is it your 
view that he ought to go on and sell the whole lot of the shares. 
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irrespective of the wishes of the bankrupt, in order to hand money to the 
bankrupt? - No, that is not my view. You are taking a case which is ex- 
tremely unlikely to happen. If all these easy assets were there to 
realise the man would never have been made bankrupt. As a check on ex- 
cessive remuneration being paid to the trustee, there ought to be some 
provisions, and there are in fact, for people to object to his remuneration. 
Surely the people who are assessing what he has done are assessing a 
percentage of the things he does, and they ought not to give him a very 
high percentage on a lot of things he has done unnecessarily. It really 
is a case for the Board of Trade to turn round and say - "This is idiotic; 

3 you ought never to have done that; you cannot have 5 per cent for doing 
it". That areally is the position, but it is very unlikely to happen. 

The last estates to pay 20/0d, are the very difficult ones. 

306. Do you want to say any more about your proposal empowering the Board 
of Trade to fix remuneration where there is no committee of 
inspection? - No, I think it speaks for itself, 

; 307 . As regards your suggestion concerning the passport of the bankrupt, 

do you think it would meet the case if we introduced at some appro- 
priate point a new subsection expressly empowering the Court to impound 
the bankrupt’s passport, and a provision that that new subsection should 
bind the Crown? - Yes, as long as the trustee will be able to apply, 

308. You agree I suppose that it is essential that if we do introduce that 
subsection we must make it clear that that subsection.' binds the 

Crown? The present view of the law is that the passport belongs to the 
Crown. - I had not appreciated that point. Yes, it must bind the Crown. 

We have had a great deal of trouble about bankrupts getting out of the 
country. You do not know where you are. If they are British subjects 
and they come back you do not know; nobody can tell you when they cross 
our frontiers, because they are British subjects. So they can come back 
and live in England for. six months, and you do not know they are there. 

When you get after them they have gone abroad again. If it is a 
foreigner it is different. You can pick up a foreigner or get information 
about his movements, but you cannot do so with a British subject. He 
passes without anybody bothering; • there is no record made. 

309. And in this day and age he passes extremely quickly and extremely 
easily? - Very. 

310. You think the power of the Court to impound his passport is 
sufficient to deal with the evil, do you? - I think that is enough, 

I imagine once it is impounded it is impossible to get another one, unless 
by deliberate fraud. 

311. I see you want only one advertisement of notice of intention to 
declare a dividend. That is really a matter of Rule again? - Yes 

it is. * 

312. I see you say that the provision whereby a creditor is required to 
give an indemnity against losses where he asks for a special manager 

to be appointed should be abolished but, with great respect, I do not think 
. l3ecause 1 do not ‘think there is any such provision to abolish. - All 
I know is that you cannot get one appointed unless you get the creditor to 
give that undertaking. 

313. I think it is a mere matter of practice that the Official Receiver 
frequently does require an undertaking in this sense by a creditor 

who asks him to appoint a special manager. I do not see how we could 
interfere with what is a mere matter of practice. We might, of course, 
put in some recommendation about, it. in the body of our report; we cannot 
put it in a draft Act. - Unless you put a provision that it would not be 
required, 

314. That would create a very awkward situation in some cases. In some 
. Gases may be only reasonable that the Official Receiver should 

require the undertaking, - The Official Receiver is in a very difficult 
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position at the moment, and this is in no way in criticism of him. He 

would be responsible, I suppose, if the special manager is appointed and 
made a loss. But in point of fact, in most cases where a special manager 
is appointed, it is a good thing to have him carry on that business even if 
a loss is made, because you maintain the goodwill and sell the business as 
a going concern. This is the main disadvantage of a bankruptcy as against 
a deed. With a deed you can carry on the business without any trouble, 
whereas in bankruptcy it is only with trouble. If you stopped this * 
happening, bankruptcy might be more popular with creditors. 

315. I wonder if you think this would meet the case, to put in an express 
provision that the refusal of the Official Receiver to appoint a 

special manager, or his refusal to appoint a special manager unless con- 
ditions are complied with, shall be subject to appeal to the Court? Then 
if the Official Receiver says - "I will appoint a special manager provided 
you undertake to indemnify me and him against losses" - the creditor could 
then go to the Court and try. to get the Court to say that was unreasonable,- 
(Mr. Emmerson) ; The matter is usually one of urgency where the appointment 
of a special manager is wanted. - (Chairman ); Do you think that would 
cover it? - (Mr. Cork): No, I do not. It is a matter of great urgency 

and I think that because of this difficulty, there are many cases that are 
dealt with under deeds of assignment, when, from the conduct of the people 
concerned, they ought to be dealt with in bankruptcy. 

316. Another possible way of meeting the case might be to provide that if 
the creditor gives an undertaking to pay losses, and subsequent 

assets come to light, either the undertaking shall not be enforced or if 
it has been enforced, he shall be indemnified out of those assets. I do 
not know. what you .think about this? - You are really saying he gives an 
undertaking, providing there are not adequate assets, to cover the loss. 

317. Providing adequate assets do not later turn up. There may be no 

assets at the moment to carry the losses, but as investigation pro- 
ceeds assets might come to light. - He ought in that case, I think to be 
indemnified. • 9 

31 8. Mr. Emmerson: There must be some assets shown, otherwise he would 

not require a special manager. Would it cover it if we were to 

amend Section 10(1) to say - "the Official Receiver shall If we 

alter "may" to "shall" would not that force the issue as there ’would then 
be a complete directive to the Official Receiver, without the chance for 
him to ask for this advance security? - If he is. satisfied he would have to 
appoint. He cannot then say to the creditor that he will only appoint a 
special manager if he will give him an indemnity, so it would cover the 
point. 



3^ 9. C hairma n: I think we can consider that as a possible way of meeting 

the difficulty - I am sure this is a terribly important point that 
would stop unsuitable deeds, of arrangement. 



320. Your suggestion of £2,000 being permissible 
hands of the trustee , . , , - It is too much, 
it since, and I am afraid it is much too much. 



as a retainer in the 
I have thought about 



321. What sort of figure would you suggest, in view of the present day 
... va ^ ue of money? -.£500 I think. I am sorry the £2,000 went through. 
I think I was applying it to specific ideas in my mind and not to the 
general one. There is one point that links up with this. When you 
apply for a. banking account the cheques also have to be signed by a member 
of the committee of inspection. That is a great difficulty. We are 
running a business now with two trustees and a member of the committee. 
Every cheque has to be sent across London twice, and a lot of cheques are 
urgent. It does seem pointless if you cannot trust a trustee, with an 
audit on top of it, to sign a cheque just because he is running a 
^ sin ® ss * “ (Mr. Emmerson): And he has given a guarantee bond, - 

Ycf: Gork ): And he has given a guarantee bond. The committee member 

will sign all the cheques in advance and leave them with you, so it does 
not do anv o-ond _ ’ 
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322. Ch« -i rman : It is quite a nonsensical proceeding? - It is quite a 

nonsensical proceeding. 

323. As regards paragraph 21, we have abolished the landlord' s right of 
distraint after the receiving order. - That covers my point then. 

324. Your other suggestion has puzzled me a little bit. You suggest that 
the liability of a trustee for failure to disclaim should be limited 

to the assets in his hands, but the assets in his hands at what date? - I 
suppose at the time the liability arises. Then his liability would be 
limited to the assets that have come into his hands at any time. 

325. They may have been distributed long before tho liability comes to 
light? - Even then I still think that if he has paid away assets 

without ascertaining his liability, all right, let him be liable for the 
total amount that he could at any time have had. This has happened to me, 
and it was a very sad story. I think it would help to give an example of 
what happens. I was called upon by a lawyer to disclaim a lease. I got 
my committee ' s sanction to disclaim it, notified my solicitors and 
instructed them to disclaim it, and they disclaimed it one day late. The 
landlords refused to accept it. The bankrupt, just before he went bank- 
rupt, had taken a lease, worth about £250 a year, for £1,000. It was in 
about 1947 when rents were very high, and I was left with a liability for 
about 25 years of £1,000 a year, and I had very great difficulty in getting 
out of it. When I found someone to take the lease on, which was a 
miracle, the landlord said - "We prefer you as tenant rather than tho 
people you have found". In fact my insurance company paid up and then 
claimed off the solicitors on the ground of their negligence to the 
trustee, but I do not think it is fair that the trustee should bo put into 
that position. 

326. That is a very sad tale. But I think myself there is considerable 
practical difficulty about the suggestion as framed. Surely tho 

answer is that the trustee can protect himself by insurance, is it not? - 
There can be a very big sum of money involved. 

327. Mr. Emmerson : There is a suggestion in one of the memoranda that the 

property of the bankrupt burdened with onerous covenants should not 

automatically become vested in the trustee. I do not know what you think 
about that? - That puts the same problem in another way. At the moment, 
without the trustee doing anything, all this falls on him. - ( Chairman ) : 

Yes, of course that is so as regards property in existence at the time of 
the adjudication. We are proposing, I might tell you, and I think you 
will probably agree, to try legislatively to repeal Re Pascoe, so the 
trouble should not arise in the case where he has after acquired a piece of 
onerous property. - (Mr. Cork): I know a trustee should be wide awake, but 
if he is running a business with a lease on that business, trying to sell 
it, and the twelve months has gone by, it is his personal lease. It is 
very easy for twelve months to pass by. When notice has been served on 
him then I think he is at his peril, and in my case I think it was fair 
game. The twelve months is the difficulty. It is his personal lease, 
and it does seem to be most unfair and unjustified. 

328. Chairman : I do not know if you would like to say any more about tho 

latter part of your suggestion under paragraph 22, which is about 

assimilating the procedure on a winding-up petition with the hearing of a 
bankruptcy petition in a case where- the debtor and creditors oppose on the 
grounds of the creditors' general interest? - What we felt was that, first 
of all it was essential that the Registrar should have a power to do what 
was in the interests of everybody, and we felt he could not exercise that 
power unless similar publicity was given to the bankruptcy proceedings as 
is given to companies. All we are trying to do is to make the informa- 
tion available to the interested people. 

329. I do not myself quite follow why you say that your suggested pro- 
cedure will give all creditors, whether or not they have been dis- 
closed by the debtor, on opportunity to appear. Is it merely because 
they may hear of the proceedings and can come along, even if the debtor 
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has concealed his debt to them. - Yes, Bankruptcy at the moment is rather 
a private, quiet affair. 

330. Very much so, until a certain stage is reached. Your suggested pro- 
cedure in the events contemplated is modeled on the petition for 

winding-up companies, is it not? - Mainly, yes. 

331 . Is there anything more you want to say about it? We have all read 
your memorandum on the subject. - I think that clearly gives our 

views, 

332. We were proposing that the time for presenting a bankruptcy petition 
founded on a deed of arrangement as an act of bankruptcy should be 

cut down in all cases to one month. I think that would largely meet the 
points you make in paragraph 23, would it not? - Yes, it would do so 
largely. But I still have many cases, where a deed is signed and there 
is- an offer for sale of the business, and it is in everybody' s interest 
f°r It to be sold immediately. If the creditors are the same creditors 
and if the committee members are going to be the same as in any bankruptcy 
it seems to me that the trustee ought to be able to give a good title and 
to be able to hold that money, even if it is only for a month. 

333. We shall have to consider then whether the trustee under a deed has 
adequate power to dispose of assets quickly and give a good title to 

them? -Yes. He clearly has not at the moment, 

33k. He has not at the moment, or is it that you think he has not? - I 
have been advised I have not. In point of fact you very often do 
sell, because it is everybody's interest, and one has the uncomfortable 
feeling that the sale might be challenged at a later date. In my case it 
never has been fortunately, but it might be, and the purchaser will not 
always accept your title either. 

335. Mr. Emmerson : . But there is much greater protection for a trustee 
under a deed if there is to be a provision whereby the Court can say 

a receiving order is not in the interest of the general body of creditors? ■ 
Yes, but I gather from reading that Section, as against what we arc asking 
for, that it applies only if the particular creditor asking for the 
winding-up is doing it to get some advantage. 

336. Chairman ; Not only that quite. It is open under that Section as 
drafted for the debtor to say to the Court that it is not in the 

interest of the . general body of creditors that the receiving order should 
be made, and the Court has discretion to consider whether it will make a 
receiving order, even though the formalities of the petition have all been 
complied with. - That is in fact exactly what we are asking for, 

337. Where you go further than we do. is that your procedure will give an 
opportunity for all the creditors, disclosed and undisclosed to come 

forward and state their views. That, of course, is a very importLit 
difference? - Yes, I am happy with that, but I think we ought to give the 
other people the opportunity. 

338. It rather revolutionises what has always "been the principle of the 
proceedings on the bankruptcy petition? - Yes, I think that is 

because we look at a deed of assignment rather like a voluntary liquidation 
as against a compulsory. On this particular subject there -is one point 
about trustees under deeds that fits in with this. I think the trustee 
under a deed of assignment, if the conduct of the debtor is either very 
bad, or if matters come to light which show that things have happened 
which, if dealt with in bankruptcy, would be serious matters, should him- 
self be able to apply to the Court to have the estate dealt with in bank- 
ruptcy, The reason for this is that, onoe everybody has assented to the 
deed, you cannot make the man bankrupt; there is no one there to do it. 
Cases ao happen where everybody, bona fide, accepts the Seed of assign- 
ment from the debtor and as soon as he has got that deed of assignment 
assented to either it transpires that he has been doing very wicked 
things that no one knew anything about, or he starts behaving incredibly 
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badly and there is nothing you can do about it. It seems to me the 
trustee ought to be able to go to the Court and say . this ought not to be 
dealt with under a deed, it is a matter that ought to.be dealt with in 
bankruptcy, and that then the Court ought to. consider the matter and 
decide whether they agree with him or not. 

33 < 2 % Mr. Emmerson : Subject to the protection of the trustee for his past 

actions? - Yes. 

34.O, Chairman: Have you in mind any particular stage in the proceedings 

at which the trustee should make his application - within such-and- 
such time after execution of the deed, or anything of that sort? - No, I 
think at such time as he becomes aware of facts which make it clear that 
the estate ought to be dealt with in bankruptcy. There is one further 
point. If, at the present moment, a deed of assignment goes into bank- 
ruptcy, the trustee is almost looked upon as a kind of guilty party, a 
trespasser, and therefore his position ought to be protected, 

341 . To a greater extent than it is? - To a greater extent than it is, 

I see no reason why the trustee under a deed should not be the 

trustee in bankruptcy. It is said that he is the accounting party and he 
cannot account to himself, but it is the same body of creditors, they want 
the same fellow, and it is only really a continuation of what has already 
been going on. I do not see why there should be that variation of pro- • 
cedure because the deed has become void. 

342 , Your other suggestion about deeds of ' arrangement is that there should 
be a sort of model deed forming part of the Act, and creditors should 

be notified of deviations from it? - Yes. 

343 * Would you like to say anything more about that? - I do think that > 
at present, creditors sign a document and they have not any idea 
what it is; they never see the deed. The assents come in; you cannot 
circulate the deed; they do not know what they sign; and in some cases 
I imagine they my have assented to very peculiar deeds, 

344 . Could they call at the trustee's office and inspect the deed before 
they accept it? - It would be a great complication if they did, and 

in fact they never do. If you have a model deed everybody knows what 
is in it, and their solicitors could tell them what is in it, and any 
variations should be notified to them. This is really more for the pro- 
tection of creditors than it is for the trustee, 

345 . There are only three other matters of general importance I want to 
bother you about. The first one is this; do you think in this day 

and age there is any value in the doctrine of reputed ownership, or justi- 
fication for keeping it? - No, I do not think so, I do not think it 
could ever apply now. It is the custom in every trade to have goods that 
do not belong to you. I have never known it working. 

346 . We were proposing to try to solve the Gordian knot of distress and 
execution by making the seizure in execution the act of bankruptcy, 

and not the expiry of the 21 days, but providing that if the sheriff or 
bailiff, as the case may be, can hold the thing seized for 21 days with- 
out notice of bankruptcy petition, the executing or distraining creditor 
can retain the proceeds, but if he gets notice within 21 days, then he 
has got to cough up, - I think that would make it very much clearer than 
it is at the moment, 

347 . Do you see any objection from a practical point of view? - None at 
all. 

348 . Rather similarly, as regards preference we were considering whether 
it would be practicable for there to be an absolute period of 21 

days before a particular date, probably the date of the receiving order, 
during which it should not be necessary to prove a dominant intent and, 
except for such things as payment of cash for the debtor' s daily bread 
and the like, any payment within that period could be avoided by the 
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trustee. We will probably have to go further and protect payment in the 
ordinary course of business into his banking account. - I think that would; 
‘be a very good idea, because the intention to prefer is a very difficult f 
thing to prove. I wonder, however, if 21 days is going back long enough, ; 

34-9* It happens to coincide with the proposed period in regard to 

executions; we thought there was a certain logicality in that, - 
Yes, I think it is in those last three weeks that the bulk of the damage is 
done, I do not think I have known a case that has gone outside three 
weeks, or hardly ever, 

350. Thank you very much, Mr, Cork, for your most helpful evidence. We 
are sorry to have kept you so late. 



(The witnesses withdrew) 
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FOURTH DAY 



Monday, 23rd April, 1956 



Present 

HIS HONOUR JUDGE BLAGDEN (Chairman) 

MR. H. BEER, C.B. 

MR. C.E.M. EMMERSON, F.C.A. 

MR. H. LLOYD WILLIAMS 
MR. N.B. SHERWELL, O.B.E. 

MR. B.E.P, MACTAVISH ) Joint 

MR. C. ROY WATERER, I.S.O. ) Secretaries 



MEMORANDUM SUBMITTED BY MR. TORQUIL JOHN MURDOCH MACLEOD. C.A. 

BANKRUPTCY LAW AMENDMENT 
A. Discharge 

Suggested Amendments to Proposed Scheme 

1 . (a) The Official Receiver, Trustee or any Creditor to have power 

to apply to the Court to enter a caveat at the conclusion of the Public 
Examination or at any time during the period of Suspension if the Debtor's 
conduct subsequent to the Bankruptcy has not been satisfactory or if facts 
not disclosed at the Public Examination should come to light which if 
known at the time would cause a caveat to be entered. 

(b) No comment. 

(c) This clause to apply to all bankrupts whether granted a discharge 
under Clause (a) or not until discharge becomes effective. 

(d) No comment. 

(e) Automatic discharge of all existing undischarged bankrupts sub- 
ject to following additional conditions: 

1 . Discharge not to be effective until expiration of two years 

from the conclusion of the Public Examination or as provided for in 



2. Application to be made to Official Receiver or Trustee and 
bankrupt to give information as to financial position and transactions 
since Receiving Order, present occupation and income, and future pros- 
pects, possible interests in wills, etc. 

3. Discharge not to be automatic in non-surrender cases or 
where Public Examination has not been concluded or dispensed with. 

A. Before discharge becomes effective Trustee to file on Court 
File a certificate that the bankrupt's conduct during the Bankruptcy 
has been satisfactory. 

B. Comments on Further Matters 

2. Assets acquired after bankruptcy and not attached by the Trustee 
in that bankruptcy should be available for the creditors in the subsequent 
bankruptcy. 

Creditors in a bankruptcy not to participate in the assets of a sub- 
sequent bankruptcy until the claims of the . creditors in the subsequent 
bankruptcy have been paid in full. 
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3* Petitioning Creditors debt could be increased to £100 or £150 fro® 
£50 although this would not appear to be necessary as few creditors would 
nowadays incur the costs of a petition for a debt of £50. 



Increase in the estimated amount of assets to enable a summary order to ] 
be made would not appear to be necessary or desirable, as it would lead to \ 
more cases being left with the Official Receivers whose staffs are already f 
fully occupied whereas there are non-official Trustees available for dealing ! 
with such cases. 

4. The Trustees title should not be so limited. The bankrupt can at i 
present deal with his after-acquired property until invervention by the ! 
Trustee (but see re Pascoe 192*4). 

5* Yes by Special Resolution of the Creditors, 

6, Pes, this would dispose of the uncertainty of the Trustees 
position in making payments to the Debtor from a surplus or of re -vesting 
any unrealised, ^assets in the Debtor until an order annulling the Bank- 
ruptcy has beetf'made. 

7* Yes, wages, salaries and income of all kinds. 



In cases of persons with irregular income, such as actors or self- 
employed persons, provision could be made for any amount ordered to be paid j 
to the Trustee during a period of employment to be retained for a period to 
be fixed by the Court making the order during which the Debtor can apply 
for the refund of such part of the amount paid as the Court may decide upon 1 
being satisfied that it is necessary for the maintenance of the Debtor and 
his family. 

•: .--..'Vi' I 

8. Yes. Prosecutions would probably be conducted more satisfactorily! 
and expeditiously by the Board of Trade than by the D.P.P. 

9. Trustees accounts to be audited by Board of Trade as in Bank- 
ruptcy. 



No property to be sold except by Public Auction without the Consent of 
tbe Board of Trade or the Committee of inspection if any. 

f 

C. Further Suggestions 

Sec.-I. A Deed of Arrangement when accepted by the requisite majority of j 

Creditors should not be available as an act of bankruptcy and 
capable of being set aside by any subsequent bankruptcy. 

Sec, 20. If a majority of the Committee is not present at a properly con- 
(4) vened meeting the Trustee may act on an authority in writing 

signed by all Members of the Committee of Inspection. 

^ n °^ ^ een Possi’bl® to fill a vacancy on the Committee of 

(,o & 9; Inspection at a properly convened General Meeting of Creditors the 
Committee shall consist of the remaining Members provided there be 
not less than two Members. 



Sec. 22, 



Sec, 33. 
(la) 



In addition to the duties imposed by this section the bankrupt 
shall at the end of each 6 months from the date of the Receiving 
Order account to the Trustee for all his financial transactions 
during the period. The Debtor shall at all times inform the 
Irustee of changes of address. 

Preferential claims for taxes to be restricted to the year ended 
5th April preceding the date of the Receiving Order and for 
Excess Profits Tax for a chargeable accounting period ending 
uring the year prior, to the date of the Receiving Order and not 
to exceed a period of one year immediately preceding the date 
of the Receiving Order. 
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Sec, 33. 
(4) 

Sec, 33. 
( 6 ) 

Sec, 37 

Sec, 2(4 
and 
Sec, 45 



Sec. 51 . 
Sec, 54. 



Sec. 130. 



This section not to he limited to distraint hut also, to cover 
executions. 

Joint creditors to have no right' of proof in the separate 
estates in competition with the separate creditors. 

The relation hack of the Trustees title under Sec, 37 is often 
negatived by the operation of Secs, 44 and 45 , Frequently it is 
quite impossible for the Trustee to prove that persons receiving 
payment from the bankrupt had knowledge of an act of bankruptcy 
and the bankrupt can by not disclosing that he has committed an 
act of bankruptcy effectively prefer a particular creditor or 
obtain some advantage for himself. 

Could not all payments of money or transfers of property 
made after the date of an available act of bankruptcy be void 
against the Trustee unless the payments or transfers were made in 
order to protect the estate or in the case of a trader clearly 
made in the normal course of business. Sec, 2(4 should be amended 
to cover payments or transfers made after a petition has been 
filed but before the date of the Receiving Order; apparently such 
payments are now protected by the case of re Seymour ( 1 937) . 

This should cover income of all descriptions. 

Property of the bankrupt burdened with onerous covenants should 
not automatically become vested in the Trustee unless and until 
he has received notice to elect under sub-section ( 4 ) or alterna- 
tively the Trustees time for disclaiming should not be limited to 
12 months subject again to the rights of interested parties under 
Sec, 54(4). 

The Provisions of Part I of the Bankruptcy Act where applicable 
also to apply to this section. 



D, Generally 

Statutes of Limitation : Time ceases to run after the Order of 

Adjudication as regards Proofs of Debt and this should also apply in 
regard to claims against third parties. 

Rule 364 : It is suggested that the copy of the Trustee's Cash Book 

in duplicate should be in similar form to the Cash Book and that carbon 
copies be permitted. The separate copying involves considerable and 
unnecessary time and labour. 

Is it really necessary that the Trustee should obtain from the Court 
an office copy of the Statement of Affairs on the first audit. of his 
accounts by the Board of Trade and to mark on each the assets realised? 
There could be a simpler method of supplying the Board of Trade with the 
Statement of Affairs and the accounts give the necessary information. 

(Sgd. ) TORQUIL J.M. MACLEOD 

22nd December. 1955 , 
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EXAMINATION OP WITNESSES 



Mr. Torquil John Murdoch Made od, C.A. ) of Messrs. Elies Reeve & Co. 
Mr. Henry Herbert Gordon ) 



Called and examined 

351. Chairman : Mr, Torquil Macleod, I think you are a member of the 

Institute of Chartered Accountants in Scotland? - (Mr. Macleod): Of 

Scotland. 

352. I think you were a partner of the late Mr. Salaman? - That is so. 

353. You. have considerable experience as trustee in bankruptcy and under 
deeds of arrangement? - Not so many deeds of arrangement. 

354. But you have done, company liquidation work as well? - Yes, 

355. I think we might say you have a practical experience of the insolvency 
of people other than yourself? — I think that is a fair comment. 

356. I think Mr. Waterer explained to you that these books before you show 
the two Acts as we have provisionally amended them? - Yes. 

357. The amendments are, of course, not finally settled yet, and therefore 
I must ask you to treat anything you see in those books as 

conf ident ial . -Yes, 

358. As you know, the main question we have to consider is the problem of 
the undischarged bankrupt. We have provisionally adopted a scheme 

which is slightly different from the one that was circulated to you. You 
remember in the one circulated to you the idea was that every bankrupt's 
discharge should be considered by the Court. The scheme we have provision- 
ally adopted does not provide for that but it does provide for any bankrupt 
against whom a caveat is entered being subjected to pretty rigorous control, 
having to report his movements and his accounts to the Official Receiver, 
Under the other scheme that duty would only apply to a bankrupt whose dis- 
charge was actually refused. I do not know which of the two schemes you 
think in principle is the better? - I am looking at your proposed Section 
26 ( 2 ). I am glad to see there that the caveat can be entered on the 
application of the Official Receiver or of the trustee. I think the 
trustee was left out in the original scheme that was circulated, 

359. I think he was. As the subsection is at present drafted, the trustee 
can apply on the conclusion of the public examination but not during 

the two years. The right to apply for a caveat during the two year period 
is confined to the Official Receiver at present. I do not know if you 
would like to see the word "Trustee" in there as well? - I would like to see i 
the trustee having that right as well. In my view the public examination 
is very often held too early for the trustee really to take full advantage 
of it, and frequently matters arise after the examination has been concluded 
on which the trustee wishes subsequently to comment. Also he may wish to 
draw the attention of the Court to matters relating to the bankrupt's con- 
duct or dealings which have come to light since the conclusion of the public ' 
examination. 

360. He could, of course, always report to the Official Receiver, could he \ 
not? - He could do. But I should have thought that it would have 

been helpful to a trustee to have had the right to apply personally during 
the two years. 

361. Our idea in limiting it to the Official Receiver was that the sort of 
ground on which application would be made during the two years was on 

matters of conduct, which are the concern of the Official Receiver rather 
than the trustee. In spite of that, you think it would be helpful to 
trustees to have that power? - I think it would be. 
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362. In your memorandum, you say you would like to see the requirements 
upon bankrupts to inform the Official Receiver of their change of 

address and so on, applied to all bankrupts until they were effectively 
discharged? - Yes. 

363. Is that not going to involve the Official Receiver and his staff in a 
terrible lot of work? - It certainly would. We would not wish to 

burden the Official Receiver with any unnecessary work, but I should have 
thought it might have been as well for all bankrupts to be under a duty to 
give this information and any change of address, either to the Official 
Receiver or to the trustee. 

364. If it were provided that every bankrupt was under a duty to disclose 
his property to the trustee, do you not think that would be enough in 

the case of the fairly innocent bankrupt? - Mr. Gordon has drawn my atten- 
tion to the case where the bankrupt has a life policy which the trustee 
keeps alive. The bankrupt may not communicate with the Official Receiver 
who consequently does not know whether he is dead or alive. 

365. He is hardly likely to notify you of his own death, is he? - He ought 
to keep in touch, 

366. But in the case of a life policy, in general you would surrender it, 
would you not? - As a rule, yes. Some we might keep. - (Mr, Gordon): 

There are cases in which it is important we should know where a debtor is. 

In one case at the present moment, we have a life interest under a will. 

We cannot sell it because we do not know where the debtor is. He is 
believed to be alive but he has disappeared for the time being. 

367. Then you do not think these increased powers under the discharge 

scheme are adequate? - (Mr. Macleod): We would like generally to see 

more control of the bankrupt during the period of suspension and that might 
be most effectively done by the proposed amendments, which I do not think 
were in the proposal circulated. 

368 . The second thing I see you suggest about automatic discharge is that 
the bankrupt, before his automatic discharge, must make an application 

to the Official Receiver and inform him about various things such as his 
present financial position, and so on. I do not know if when you put that 
in your memorandum you realised there are about 1+0 3 000 undischarged bank- 
rupts at the moment? - There we were trying to deal with the question of an 
automatic discharge. As we saw it, it would be only those who wished to be 
discharged who would make an application, probably not the whole 1+0 , 000, and 
only those applying would have to comply with those conditions. 

369 . In that case it would not be consistent with an automatic discharge. 

It would only apply to those bankrupts not content with automatic dis- 
charge, who wanted to get a discharge through the Court? - We felt there 
must be some differences of treatment as between different existing bank- 
rupts. They could not all be exactly 'the same. Therefore something ought 

o be done by the existing bankrupts before they were given an automatic 
discharge, 

370 . We are very much obliged to you for your suggestion that there should 
not be an automatic discharge in cases where the bankrupt has failed 

o surrender. Your last suggestion about automatic discharge is that the 
d f 86 “ file in ? our-fc a certificate regarding the bankrupt’s con- 

• ould not that in fact give the trustee a power of veto? - It might. 

371 . Does not that seem a bit drastic? - There we are only dealing with 

moed- ^^scHarged bankrupts. Some of them of course have been 

and so ^ lsfa °‘ :or Y their conduct and in their attendance on the trustee, 
t •' , seems that some re P°^t should be made to the. Court by the 

thev T h 1 ' lilvidual oa se when they make an application, if in fact 

they are to be called upon to make one. 



( 59944 ) 



Printed image digitised by the University of Southampton Library Digitisation Unit 



372. Would not the proper course, under the new scheme, he for the 
trustee, if dissatisfied with the conduct of any particular bankrupt 

to report to the Official Receiver with a view to his applying for a 
caveat during the period of one year or two after the commencement of the 
Act? - Yes, I think that would meet the case. 

373. Passing to another matter in your memorandum, you deal in paragraph 2 
with the case of the second or subsequent bankruptcy. I think we 

are all in agreement with you that the assets acquired after bankruptcy 
No. 1 should be at the disposal of the creditors in bankruptcy No. 2, What 
about property in the nature of a windfall in the second bankruptcy? 
Suppose after the second bankruptcy had begun the bankrupt gets a legacy or 
something of that kind. Do you see any reason why both sets of creditors 
should participate so far as the legacy is concerned? - You would clearly 
have a joint and separate estate. The trustee in bankruptcy of the first 
bankruptcy would only participate in the windfall and not in any other 
aspects, 

374. It seems to us there was no reason why it should not be done. - I see 
no reason why, if a windfall can be defined. I should have thought 

that if a windfall could be defined, and it was indeed a windfall, then 
creditors of the first bankruptcy might participate pari passu with the 
creditors of the second in that particular windfall, 

375. Perhaps the use of the word "windfall" in this connection is a little 
misleading. If it was something that was an accretion, to an asset 

acquired between the two bankruptcies, I should have thought that ought to 
be at the disposal of the second lot of creditors. But what the witness 
had in mind was windfalls in the nature of legacies and so on. - In view of 
that fuller description of what is meant by a windfall, I think your draft 
Section 39(l)(B), under which the creditors in a former bankruptcy only 
come in when the creditors in the later bankruptcy have been paid in full, 
is correct. 

376. There is, of course, the danger in the suggestion made by the earlier 
witness of there being continual conflict between the two trustees, 

which is undesirable? - Yes. 

377. I am not quite sure from your memorandum whether you are actually in 
favour of increasing the minimum petitioning creditor's debt to 

£100 or £150, or wish to leave it unchanged? - I think, to leave it, because 
in our experience nobody petitions for £50. 

378. I see you would also like to leave the ceiling for summary disposal of 
the assets. Have you any particular reason for wishing it left, 

beyond what you state in your memorandum? - No, 

379. Would you like to see the decision in Re Pascoe altered, so as to 
provide that after acquired property did not automatically vest in the 

trustee but vested in him only when he claimed it? - I think we would like 
to see an automatic vesting in the trustee. 

380. Which is the case at the moment? - Yes. 

381 . Is it not rather a nuisance to the trustee to find that unbeknown to 
him he has for weeks or months been the owner of something in the 

nature of a white elephant? - (Mr, Gordon) : More often than not it is not 

a white elephant. We are not merely dealing with onerous property which 
might be financially embarrassing. More often than not the property is 
not onerous. - (Mr, Macleod): In so far as it is onerous the trustee is, 

of course, saddled with responsibilities. I was thinking of the after- I 
acquired property as an asset, not as a white elephant liability. 

382. The same thing might be both, might it not? The bankrupt deals with [ 
a man who sells and buys white elephants. The trustee might be 

saddled with a beast he does not want. - There is the right of disclaimer. 
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383 . Is that adequate in your opinion, or do you think the trustee ought 
to he left in a position -where he can claim the property if he wants 
it and do nothing, about it if he does not? - Yes, if he considers it of 
advantage to the creditors* 



384. You do appreciate, do you not, there is considerable doubt whether 
the trustee is entitled to disclaim after acquired property? - Yes 
At present there is no vesting in the trustee, ’ * 



385. 



That xs one of the troubles. Re Pascoe says it does vest automati- 
cally. It may well be that, through the bankrupts action the 
trustee at the moment might be saddled with something it would be dubious 
he could disclaim? - Yes. 



386. I should have thought it would be better for him not to be automati- 
cally saddled with anything of that kind? - It is a very difficult 
question. J 



387. It is very difficult, I agree. Can we take it that, with some doubt 
you rather feel xn favour of preserving Re Pascoe? - With some * 

reservation, yes. 



388. If we may turn to another subject, you say you think the creditors 

should be able to appoint the Official Receiver as a trustee in a non- 
s P ec:La I resolution. Have you any particular reason for 
wishing it to be a special resolution? - At , the present moment I think I am 
us S that" i?thf the Official Receiver cannot be appointed. It seemed to 
pf t th ? c f;ditor particularly wanted to appoint the Official 

said £l^° WaS th<5 0nly ™ ^ » 



389 ‘ SaldS 13 y re 8 u l ar incomes, you make the interesting suggestion that 

tained for TTf 3 tQ be paid t0 the trustee, . it should be re- ’ 

p£d to SL dfif P f“ a S °. that th ° debtor CE “ ask some ^ney to be 

! jZ periods, when he is unemployed, for his mainten- 



39°. ^^u think that is necessary, for two reasons: the Court first of 

of the pm^i 4 - order, will of course consider the irregularity 

RLSver or C£ee ’ se ° ondl y> under the existing law, the Offioifl 
S S view “S® f baBkrupt a subsistence allowance? I wonder 

irregular income^’ jj 0u . thmk 13 to make this prevision for 

aotalmv 5! “ experienced difficulty with bankrupts, su«h as 

get ord^beo eami "SJ e:r y hl 8 h salaries and the trustee is unlble to 
Ie£r?airi v wSb T4° hl ? unoertaint y. Our suggestion, we thought, 
that the Se£+ th b th asp8cts ° f the Question, that is to say it ensured 

the money, or tSUoff ^fbe^efu^ted^^ ^ TOS ° XoessiTO > the * 



391 ’ £l«moei ‘!? k th ® exist ju8 provisions in regard to subsistence 

experience^^not Sr S °? are ^equate to meet that case? - Ho, not in our 
p lienee - not for people with irregular earnings. 



392 



who getSooSwS 1 P eo Pl e like actors or variety artists 

^hing at 4l? - ZTf WhllS ** W ° rk haTC lons peri ° as not making 



^ouidSoSSs. Mlght at not give rise to tax complications? - It 



of Sll^youSav” 1 ?! tS P ° ln J :s about deeds of arrangement. First 
imptcy? - Yes. ^ trustees accounts should be audited as in bank- 



BoaSSSirafeS 8 y° en tail the most enormous amount of work to the 
ads- - les, I think it would. As I said earlier, our 
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experience of deeds is not as wide as it is in bankruptcy. I do not knot 
whether there was any particular reason for raising this matter in. the 
letter of invitation, but we certainly are of the opinion that the accounts 
should be audited as in bankruptcy, 

396 . There are between 300 and 400 deeds a year. Do you think the Boar} 
of Trade could effectively cope with 300 or 400 audits in each year 

in addition to its bankruptcy work? - I have not any information to give 
any helpful answer to that, 

397 . Mr. Emmerson : Why do you consider that there should be differences 

from the procedure under a creditor* s voluntary liquidation? The 

deed of arrangement is a private matter. What is your reason for wishing 
to differentiate? - I am not sure, if I had been asked the same question 
in regard to voluntary liquidations, that I would not give the same answer 
I probably would. - (Mr. Gordon): Our comment was only made in answer to ' 

your question as to how matters should be tightened up. You asked in your 
letter what provisions could be made for more effective control. If a 
more effective control is desired then perhaps that is one of the ways of 
doing it. - (Mr. Macleod): There were no other grounds for putting it 

forward. We are not advocating a change in existing arrangements but 
merely answering the questions put. 

398 . Chairman: You also suggest to property being sold without the con- 

sent of the Board of Trade or the committee of inspection, except by 

public auction. Have you any particular reason for that? - Hone except 
to provide a more effective control of the activities of deed trustees 
That is all. 

399 . Under your heading, "Further Suggestions", your first suggestion is 
that on accepted deed, that is a deed accepted by the requisite 

majority of creditors, should not be available as an act of bankruptcy 
Why do you suggest that? It is rather a revolutionary idea is it not? - 
Mr. Gordon reminds me we have had experience of a majority of creditors 
wanting a deed and one creditor standing out and using it as an act of 
bankruptcy, and then causing very groat difficulty, either by upsetting the 
deed or else by getting paid out. 

400. If we gave the Court power, on a petition founded on a deed to dis- 
miss the petition if the Court thought a receiving order was not in 

the interests of the general body of creditors, would that meet the case’ - 
les. 

401 . We also propose cutting down the time for a petition founded on a 
deed to one month. Would you be in favour of that? - Yes. 

402 . I see you are wanting to eliminate the preferential claims for taxes 
except in regard to the tax year preceding the receiving order? - 

Yes, 

403 . Assuming we could get it through - a pretty big assumption - would 
you be in favour of eliminating thorn altogether? - No, 

401. You would not? - Ho. We were only suggesting for your considera- 
tion that the Revenue should not be able to choose their year. 

405 , I appreciate that was your suggestion, but. you would not like to go 

further? - Tfln . e 



406. Mr. .Lloyd Williams : You- would take the last year? - Yes. The last 

year, as against a peak year. 

407 . Mr. Emm e rson : You mention Excess Profits Tax. Would that apply 

now? - (Mr. Gordon): Yes, it might apply. 

408 . Chairman : Mr. Macleod, I know you have a tremendous amount to do 

with Revenue oases. What is your experience of Revenue claims 

swamping the whole of an estate? - (Mr. Macleod): It frequently happens. 
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Mv suggestion to meet this is not to pick out the biggest year. They 
should te limited to the year prior to the date of the receiving order, 

09 Mr*. Lloyd Williams : The Revenue's claim may still swamp the others? - 

k * it 'may do, but not necessarily. 

,.q you think the last year would limit their activities to a considerable 
extent? - I think it would, 

Lll I gather from earlier witnesses that, if you limit the Revenue to the 
last year, it would cut down their claims very considerably.- - That is 
s0 We do find that trade creditors are not very pleased when they 
appreciate that the Revenue can claim the biggest year of all preferentially 
and that, in some cases, that year may be a very long time before the 
receiving order. 

)A9. Chairman: That brings us to what you say about distraint. What we 

were proposing to do about distraint and execution was to simplify the 
position very considerably by providing that, if the distraining or judgment 
creditor whichever the case may be, can manage to hold on for three weeks 
without having notice of a bankruptcy petition, then he has got home. Do 
you think that is a good idea or not? - Very good. 

413. Taking it a little out of order from your memorandum, do you regard 
the present limit of what a bankrupt is allowed to keep as tools of 

trade etc, under Section 38 ns having any reality in these days? - No. 

414. Would you care to suggest a figure we should put in instead of the 
existing figure? - I have not given thought to it, but I do know the 

present one is quite inadequate. 

415, There is also at the moment no machinery that I know of for deciding 
which particular articles a bankrupt is to keep if he had tools of 

trade and so on which together amount to more than the limit - whatever 
limit is fixed. Do you think there ought to be, or should it just be left 
to commonsense? - It is usually a matter of arrangement between the trustee 
and the bankrupt. 

416, It is probably better left so? - I would have thought so. 

417* Do you feel that, in these days, the doctrine of reputed ownership has 
any use? You can get practically anything in the world you want on 
hire purchase at the moment. - I have not particularly thought of it in 
relation to the Bankruptcy Act. I do not think I would go so far as 
getting rid of it entirely. 

418. I want to ask one or two things about the Section dealing with, pre- 
ferences, Supposing that a man makes a payment with the object of 

preferring a surety, are you in favour of the trustee being required, as he 
is at present, to take proceedings against the principal creditor and leave 
the principal creditor to recover from the suroty, or would you rather put 
the clock back and allow the trustee to shoot straight at the surety? - I 
think the simpler way for the trustee to deal with it and the more 
effective is to go straight for the surety. 

419. Also, of course, it is rather hard luck on the principal creditor 
that he should have to bear the risk of the insolvency of the surety 

during the interval between the payment and the proceedings, is in not? - 
D think it is very difficult in cases of that kind to get equity. 

420. We thought of making any payment by the bankrupt during, say, the 
three weeks before petition, or some such period of that sort, 

voidable as against the trustee, while retaining the present power of the 
trustee to set aside over a period of six months any payment made with a 
dominant intent to prefer. Do you think three weeks would be sufficient 
ifte? - I think 21 days is a very reasonable time. 
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421 . You say that property burdened with onerous covenants should not in 
your view, automatically become vested until the trustee has had* 
notice to elect under sub-section ( 4 ) of Section 54. Does that mean that 
it the bankrupt has got a valuable leasehold, it might become valueless to' 
the trustee just because the landlord does not give a particular notice? 

If that is right is seems rather odd, does it not? - We have experienced 
considerable difficulty in leasehold properties which are subject to mort- 
gage and, for some good reason or other, we have not disclaimed within the 
time allowed. We may have had offers for the property and one thing or 
another has delayed completion, and we have found ourselves in great diffi- 
culty over this question of disclaiming within the time. 



422. You can always apply for an extension of time, can you not? - It is 
very- difficult to get one in our experience. I must, however admit 

that there is a conflict between our suggestion here and an earlier one in 
regard to after-acquired property. We are rather inconsistent in our view, 

423. Why do you want the whole of Part I of the Act to apply to an 

administration in bankruptcy? - (Mr. Gordon) : We do not see any 

reason why it should not. We have not any particular case in mind on that 
We do not quite see why Part I should be excluded, that is all. 

424. If we may we will pass on to your heading "Generally''. I do not 
quite see why you want the Statute of Limitations to run against the 

trustee after the order of adjudication. It is rather hard luck on third 
parties against whom the trustees may have a claim, is it not? - 
(Mr. Macleod) : We have had some experience of nothing having been done by 

the bankrupt to pursue a claim and six years having not quite expired 
before the trustee’s appointment and the claim becoming statute barred as a 
result. It seemed to us that, if time ceased to run from the date of the 
receiving order, then it would put the trustee in a position to recover a 
claim which ought to have been recovered for the benefit of the creditors 
although the bankrupt did not take the steps to recover it when he might * 
well have done so. 



Mr. Lloyd Williams: Are you not suggesting that the trustee should 

be in a better position than the debtor? — Hot a better position but 
able to do something the debtor was unwilling to do. The bankrupt may- 
have reasons for not wishing to pursue his claim, which reasons may not be 
acceptable to the creditors. Therefore I feel that the.. time should not 
run against the trustee. For example, in the course of the 5f years prior 
to the receiving order a bankrupt may not choose to pursue a claim against 
a third party for some reasons which would not be acceptable to creditors. 
Then there is only that very short time left for the trustee to catch up 
with the position. When he has done so he may well find that the Statute 
of Limitations has deprived him of all rights to moke a claim. 

426. Chairman: The debtor might have lent money to his aunt five years 

eleven months and twenty days before the adjudication and the un- 
fortunate trustee has only ten days in which to make amends? - In so short 
a time he probably has not been able to discover what has happened. 

^7. Mr. Lloyd Williams : Could he not write a letter demanding pay- 

ment? - No, to secure payment a writ must be issued. At present 
the Statute only operates in favour of a creditor. It seemed to us fair 
it should work both ways. 

428. Chairman: To give a trustee time to look round do you think it 

would be reasonable to provide that, for a period of say six 

months after the adjudication, the Act should cease to run? - That would 
certainly be helpful. Could it not be the same way as it is in regard 
to proofs of debt. Time does not run against a creditor after the re- 
ceiving order. 

429. We are obliged to you for your suggestion. We will consider 
whether to recommend that the Act should be stayed for a limited 

period, or whether to recommend that the Act should not run at all. But 
if wc do not come to the conclusion that we should do the latter, you 
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would agree that even the limited period would be of some help? - 
Definitely. 

43 0, Your other two recommendations concern Rules, and they are not 
strictly in our purview. There axe one or two other points I 

wanted to ask you about, just briefly. Would you be in favour of a pro- 
vision forbidding a creditor being a trustee, and as such having to deal 
with his own proof? It can happen at the moment, and it seems rather 
undesirable. - It is sometimes of advantage, of course, to have the same 
person as trustee of two estates where there is an association between the 
two estates and the trustee. I am thinking of the case where a trustee 
in bankruptcy has a claim against another estate. He becomes a creditor 
and could, at present, put in a proof and a proxy for his own appointment. 

43 1 . Mr. Lloyd Williams : But he would not be a trustee in that second 

estate in which he is lodging a proof, would he? - I think he could 

be, 

432 , Mr. Emmerson : I think what you are saying is this. Supposing you 

personally were acting as trustee in a bankruptcy, and one of your 

book debts was very substantial, and you could not collect it and made that 
debtor bankrupt. You would like to preserve the position of being able to 
act as trustee in that event? - Yes. I can quite see the simple case 

where it might be undesirable for a creditor in his own right to have him- 
self appointed as trustee but, on the other hand, there are cases where a 
trustee in bankruptcy has a large claim against a debtor, and he has got to 
pursue that claim. He, therefore, becomes a creditor, gets judgment, the 
debtor is made bankrupt and the trustee puts in a proof and a proxy for his 
own appointment. That would, in fact, be a creditor being a trustee, but 
sometimes that is desirable, 

433. Chairman : Then you would not be in favour of providing that a 

creditor should not be a trustee? - I do not think so. 

434r Mr, Lloyd Williams : Could you be impartial in such a case? - On the 

only occasion I have had to do this, I had separate legal advice, 

I did not have the same solicitors in each case, 

435. Could you be impartial as creditor and trustee, which you should be? - 
That is, of course, the great objection to it, 

436. You do agree it would be difficult to be impartial? - Yes, tfor a 
trustee who is a creditor in his own right. 

437. Chairman : There are at present certain, rather rigid rules about the 

time for payment of a first dividend. As a matter of. fact, they are 

more honoured in the breach than in the observance. It is four months, at 
present. Would you be in favour of increasing that to, say, six months,, 
or something of that sort? - Yes. 

438. As regards the final dividend, at present the time factor is at the 
discretion of the trustee and the committee of inspection. Would 

you be in favour of making it at the sole discretion of the trustee, 
because what happens if there is a conflict between the two of them I do 
not know? - I think you appeal to the general body of creditors, I should 
have thought it was right to leave it as it is, 

439. Just one other matter. In the case of a deceased insolvent, would 
you be in favour of abolishing the executor' s right of retainer? — 

Mr. Gordon says 'Yes', but I am not sure. - (Mr. Gordon): I do not see 
why they should be preferred. Very often they can swanp the whole estate, 

I cannot see any reason why it should not be abolished. 

H-0. Thank you, Mr. Macleod. That is all I need to. ask you. I do not 
/ know if there are any further points you would like to put to us? - 
^Mr. Macleod) : May we just deal with one short point, which seemed to us 

rather important? - (Mr. Gordon): What we had in mind was on the fraudu- 

lent preference Section, when the act has to be committed. The Act 
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provides now for the act being committed prior to the date of the petition [ 
and not after the petition. I think it is re Seymour. 

441 . We are in entire agreement with you about that. The present positio- 

is quite ridiculous? - (Mr, Macleod): Yes, I thought I would just j 

lot you know. 

442, Thank you both very much, 

(The witnesses withdrew) 



LETTER RECEIVED FROM MR. TQRQU3L JOHN MURDOCH MACLEOD. C, A. 

4^ BuckLersbury } 
Cheapside, 
London, E.C.4, 

17th May, 1956. 

The Secretary, 

Bankruptcy Law Amendment Committee. 

Dear Sir, 

I return herewith the draft notes of my attendance before the Committei 
I have made certain corrections and amplifications which I shall be glad if 
you will incorporate in the final text, 

I wish to qualify my observations made to the Committee in regard to 
the preferential claims of the Inland Revenue. 

The objection of trade creditors to the Revenue being allowed, as at 
present, to choose any year as preferential is that the year chosen may be 
several years before the Receiving Order. In the meanwhile, the bankrupt 
has continued to trade and incurred further liabilities and often his assets 
are swamped by the preferential claim of the Revenue. 



In these circumstances my more considered view is that the Revenue 
should be entitled to claim preferentially any one of the three years 
immediately preceding the Receiving Order. 



In my original view of the matter I had thought that the preferential 
claim of the Revenue should be on exactly the same basis as other preferen- 
tial creditors, namely, limited to a period immediately preceding the 
Receiving Order, 

In view of the basis on which tax assessments are made and the rights , 
of appeal available to a tax payer, it appears to me, on reflection, that j 
it would not be fair, either to the Revenue or to tax payers at large, to { 
limit the preferential year to the year immediately preceding the Receiving! 
Order, 

. .. ■ • - ■ ■ . | 

I shall be glad, therefore, if you can incorporate this qualification j. 
in the note of my evidence. 

Yours faithfully. 



(Sga. ) T.J.M. MACLEOD. 

' j 

■ i 

j 
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FIFTH DAY 



Wednesday, 25th April, 1 956 



Present 

HIS HONOUR JUDGE BLAGDEN (Chairman) 

MR. H. BEER, C.B. 

MR. C.E.M. EMMERSON, F.C.A. 

MR. H. LLOYD WILLIAMS 
MR. N.B. SHERWELL, O.B.E. 

MR. B.E.P. MACTAVISH ‘ ) Joint 

MR. C. ROY WATERER, I.S.O. ) Secretaries 



MEMORANDUM SUBMITTED BY MR. WILLIAM FOY CKESSWELL. C.B.E. 



SENIOR OFFICIAL RECEIVER. HIGH COURT 

1. DISCHARGE 



(i) The scheme as outlined appears to be workable. 

(ii) It would however entail the loss of after-acquired funds, the High 
Courts yearly figure might average about £25,000 for thirty-five re-opened 
cases. This loss however need not be altogether deplored. Some re-opened 
cases are hard ones, A bankrupt who has -unwittingly failed to apply for 
his discharge may die after making good, leaving an elderly widow unprovided 
for. The assets would be taken for creditors who have long since written 
off their debts; some of the creditors might not be traceable* 

(iii) Some arrangement would be needed to continue to encourage the co- 
operative bankrupt to make voluntary payments* At present in about one in 
ten of High Court discharges an Order is made for payment to the estate. 

The Order usually crystallises an offer to pay something out of his earnings 
made by the bankrupt at the close of his Public Examination. By such 
voluntary payments the bankrupt hopes for favourable treatment when he 
applies for his discharge later on. If he is to get his discharge auto- 
matically, there will be no incentive to make payments. The situation 
might be met by entering a caveat in all paying cases. At' the hearing a 
lump sum payable by the bankrupt could be fixed and he would then know the 
extent of his commitment. This should gain the applicant either an 
Immediate discharge or a short suspension coupled with the Order for payment. 

Alternatively a Section 51 Order could be applied for. To make this 
effective all earnings would have to be subject to that Section. Section 51 
Orders however are seldom satisfactory as bankrupts by their nature are un- 
reliable and often fall out of or are discharged from their employment. 

(iv) Fixing an effective date for discharge at the conclusion of the 
Public Examination may present difficulties. "Caveat" cases would in- 
clude all the complex ones. Realisation of assets (sometimes complicated 
rights of Action) and the settlement of proofs of debt would still need 
time. The hearing might need to be fixed so long as a year hence. 

(v) In all cases, automatic or otherwise, a Court Order recording 
the discharge would be needed on the Court File. 



(vi) Provision to mitigate the position of existing undischarged 
bankrupts might be made by enacting that, . except where the . discharge has 
been refused, no after-acquired property shall be claimed if three years 
have expired from the conclusion of the Public Examination, and that no 
bankrupt whose discharge has not been refused and whose Public Examination 
has been concluded shall be prosecuted for Section 155 offences after that 
time. 
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2. ASSETS WHERE AI-T UNDISCHARGED BANKRUPT BECOMES BANKRUPT FOR SECOND 
TIME 

If automatic discharge becomes effective f there will seldom he in 
future a second bankruptcy where the bankrupt is undischarged from a pre- 
vious one. Existing bankruptcies could be brought into line by applying 
assets in possession of the bankrupt at his second bankruptcy to the debts 
owing in the second bankruptcy. 

3. INCREASE IN MONETARY LIMITS 

The minimum for a petitioning creditor' s debt should be increased to 
say £200. The costs of an unopposed judgment together with the costs of 
filing a bankruptcy petition total about £1+0. These costs are out of pro- 
portion to the recovery of a debt for only £50. Moreover the Bankruptcy 
Court machinery is expensive and ought not to be put into motion to investi- 
gate and wind-up an estate with a trifling debt of £50. 

The li m it for summary cases might well be raised to say £1000, 

l+. VESTING OF AFTER-ACQUIRED PROPERTY 

The decision re Pascoe has resulted in a Trustee being saddled with 
onerous property which he then has to disclaim. This is wasteful of time 
and paper. After-acquired property should vest only when the Trustee 
intervenes* 

5. THE APPOINTMENT 0E OFFICIAL RECEIVER AS TRUSTEE IN NON-SUMMARY 

| CASES — — — 

This is done at present by using the resolution: "That no Trustee 

other than the Official Receiver be appointed". No good purpose seems to 
be served now by Section 19(5) and this sub- sect ion might well be repealed. 

6. RE-VESTING OF SURPLUS PROPERTY 

No special difficulty has been experienced under existing legislation. 

7. SECTION 51 ORDERS 

Workmen's earnings nowadays are substantial. All earnings should be 
subject to section 51 • The Court always takes into consideration the 
debtor's financial responsibilities before making an Order, 

8. BANKRUPTCY PROSECUTION BY THE BOARD OP TRADE 

No objection is seen to the Board of Trade undertaking all prosecutions 
under the Bankruptcy Acts. 

9. DEEDS OF ARRANGEMENT 

No comment, 

10. PREFERENTIAL TAX 

Section 33, l(a) should be re-drafted to ensure that the Inland 
Revenue obtain preferential payment only for the assessment for the 
financial year ending in the April before the Receiving Order. 

The present interpretation (frowned upon by the Divisional Court but 
restored by the Court of Appeal in re Pratt 1951 ch.225 C.A. ) allows the 
Inland Revenue to select any one year which best suits its interest. 

This practice often results in the Inland Revenue sweeping up a.n 
available funds for a debt which has been outstanding for years. 

This discourages creditors acting on Committees of Inspection or 
taking any further interest in the proceedings. 
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mowing preferential payment is at conflict with the recovery of 

^ M to creditors "before the proceedings and with the idea of 
SaitOTS being paid pari passu (Section 33(7)). 

The heavy preferential payment of an old tax debt may absorb the pro- 
of goods recently provided by unpaid trade creditors. No good reason 
06 be seen for (in effect) imposing upon the unfortunate trade creditors, 
payment of the bankrupt's income tax arrears. 

The selection of any one year by the Inland Revenue for a preferential 
payment conflicts with all the other preferential payments mentioned in 
S ction 33 all of which are tied to the date of the Roceiving Order. In- 
deed the Inland Revenue themselves can claim for P.A.Y.E. arrears only 
during the year before the Receiving Order. 

A heavy outstanding preferential tax debt can frustrate the Court 
dealing with an application for Discharge. It may, for example, bo desired 
to provide for a dividend for general creditors whom the bankrupt treated 
dishonestly. It may well be beyond the capacity of (the bankrupt to consent 
to Judgment for so large a sum as to clear the tax debt and provide a divi- 
dend. 



11, The minor suggestions submitted by the Inspector General in his 
letter of the 21 st October 1 955 arc supported, 

(sgd.) W.F. CRESSWELL 

Senior Official Receiver, 



19th December, 1955* 



EXAMINATION OF WITNESS 

Mr, William Foy Cresswell, C.B.E., Senior Official Receiver, High Court 
Called and examined 

443. Chairman : Mr. Cresswell, I think Mr. Waterer has explained to you 

that those books before you contain provisional drafts of the Acts as 
we think they ought to be amended. As it is all provisional, I must ask 
you for the time being to treat anything you see in them as confidential, - 
(Mr. Cresswell): Certainly. 

Wf. I think you are the Senior Official Receiver, High Court? - In bank- 
ruptcy. 

445. And I think you also hold a curious position, being Official Assignee 
in respect of pre-1884 bankruptcies? - Yes. 

44-d. I am not of course suggesting that you have held that post since 
1884, but how long have you held it? - Since 1st January 1948. I 
came into office then. It goes with the Senior Official Receiver's post. 

447. The first thing we have been asked to consider is this problem of 
discharges, and I suggest that just at the moment wc forget about 
existing undischarged bankrupts. Broadly speaking we have got two 
possible schemes before us, in which the main difference would be this: 
umer the first scheme every bankrupt's discharge is considered by the 
° u f^ an(3 -) if a. caveat is entered, the Court fixes a day for hearing the 
f^^upt's discharge, which as you pointed out may have to be a consider- 
a le time ahead, and considers the discharge very much as it docs now. 

e other scheme was this, that in a proper case the Court can enter a 
caveat, either at the conclusion of the public examination or within a 
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limited period thereafter, on the application of the Official Receiver or 
possibly the Official Receiver or trustee, and, if the Court does enter a 
caveat, then it is up to the bankrupt to apply for his discharge in the 
same manner as he has to at present, Co I make myself clear? - Yes I 
think I have got it, 

448. Broadly speaking, -which of those schemes do you favour? - I should 
have thought the first one, because in the second case you would 

leave a certain proportion of bankrupts still to apply for their discharge. 
They may not apply, so you have still got your problem - smaller in size 
it is true, but still there, 

449. We have had a calculation made of the number of bankrupts likely to 
be caveated under the second scheme. As far as it- goes, the inf 037- 

mat ion tends to show that the numbers would not be unmanageable if the 
second scheme were adopted. The estimate is that the figure of bankrupts 
subject to caveat at any one time would rise fairly steeply to a peak of 
approximately 2,400 for the whole of the country, and then would remain 
fairly constant, - I am afraid I do not understand what is to be done 
about those people. Is there some procedure to be adopted to encourage 
them to apply for their discharge? 



450. They become, as I think one of us has jocularly termed them, the 

Official Receiver* s pen pals. - I see, they keep in touch with him. 



451 • They would have to 37epor*t to the Official Receiver periodically about 
their financial position, notify any change of name or address, and 
| so on, so that it is possible to keep an eye on them. - That would mean 
I then that all undischarged bankrupts would have to keep in touch, 

| 492. We thought all bankrupts against whom caveat was entered, - Would 
not the others in the second scheme be discharged at some time? 

453. Under the second scheme the caveated bankrupt would not get his dis- 
charge until he asked for it, but of course the uncaveated bankrupt 
would be automatically discharged at the expiration of a certain time. - 
So he would pass out of our purview anyway after a certain time. 



454# He would in due course, yes, - I should have thought the first scheme 
is better. Everyone against whom a caveat has been entered would 
then be brought before the Court and the Court’s decision about him- would 
be recorded on our public search index at Bankruptcy Buildings, The 
public could then find out the Court* s opinion about any particular bank- 
rupt. 



455* They would know the Court’s opinion about every caveated bankrupt by 
the mere fact that a caveat was entered? - That, generally, he is 
unsatisfactory - that is all. 

456. If the period of automatic discharge was two years, there would be 
no point in entering a caveat against a man unless his conduct was 

thought to be so bad that if he applied for his discharge at present he 
would be suspended for two years or more? - Yes, and they would be 
relatively few in number. 

457. That is what we thought. Then, taking it broadly speaking, you are 
of the opinion that the first scheme - which incidentally is the one 

circulated to you - is the better of the two? - I think so, because it 
brings the caveated bankrupt before the Court, and we get a definite order 
indicating what the Court thinks about him, I should guess that only a 
few of those applying for their discharge would be refused, because 
refusal now means that the man has been distinctly fraudulent, probably 
done a term of imprisonment or something like that. 



458. Do you not think refusals would be a bit moire common, because at 
least if the first scheme is adopted, the Court would, have to con- 
sider a number of cases which at the moment it does not consider at all? - 
Yes, there would be more refusals recorded, I agree. But, you see, the 
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ho wants to go around and say: "It is true I went through the bank- 
® an t * f c0ur t a few years ago, but you know I can go in at any time and get 

will not be able to say that under this new procedure, which- 

jny discxio-i©'-' , 

ever scheme is adopted. 

jco We were all interested in your figure of £25,000 for loss of after 
acquired funds. That is for the High Court alone? - That is my 
figure From what I can gather from my colleagues in the provinces the 
mortion of reopened cases with them is not so great as ours. That is 
robably because we get the man who lives in the West End of London. He 
?ften has some interest under a will or something of that kind, possibly 
family connections which are more likely to produce assets in a High Court 
case than in the provincial case. 

^60, Mr. Lloyd Williams : So as far as the provinces are concerned you 

would consider that figure to be negligible and not worth consider- 
ing? - I do not think it is worth considering. It is negligible compared 
with the annual value of assets of all bankruptcies of about £2-g- million. 
Moreover some after acquired assets are, in my view, sometimes unjustly 
taken possibly from the widow of a bankrupt and not from the bankrupt him- 
self/ 



461. Chairman : But whichever scheme for dealing with discharges were 

adopted, presumably there would be some compensating gain in what 

would be roped in in the way of after-acquired property from either caveated 
or refused bankrupts, which might otherwise escape? - I am not optimistic 
about that. Your caveated bankrupt is not the sort of fellow who acquires 
property; he lives on his wits, he spends what he gets, he does not save 
it up, that is my view. 

462. Passing on now to your third point about discharges, do you think that 
if Section 51 were enlarged to apply to all classes of earnings, and 

it were made clear that an order made under Section 51 could be made so as 
to be effective after discharge, any further provision is necessary to en- 
courage the co-operative bankrupt to put up money? - I think we should lose 
money. Under a Section 51 application, you must go to the Court and 
establish your case. I once applied to the Court for some of a prominent 
actor's money, but I was defeated because I could not show that he had any 
long-term contracts. And while the Registrar gave me a certain amount of 
sympathy, he did not give me an order. If the case of re Hutton is still 
to apply, it is still going to be rather difficult to get an order. I 
would rather encourage the bankrupt to make his offer while he is in the 
public Court. That is the proper and effective time. After showing him 
his misdeeds, and that there is a good deal of responsibility on his own 
shoulders for his failure, you then say: "What are you going to do about 

it? You want to do something for your creditors, do you not?" He dare 
not say no, so he says yes. Then you say: "Do not let us just have words, 

let us have some money", and then we get a bit, . 

463. I do not see why you should not have that, whichever of these schemes 
is adopted. He has got to go through the public examination, and he 

has got the possibility of a caveat hanging over his head, which ought to 
induce him to make an offer if he can. - I have been thinking about that, 
whether we could use the threat of a caveat as a lever against him and say: 
Look, unless you make a firm undertaking, we shall have to apply to the 
ourt for a caveat". I do not like that very much, because as a rule the 
paying bankrupt is the co-operative bankrupt. He is willing to do some- 
ing, even if reluctantly. I would not like to threaten the co-operative 
f^kiupt with a caveat. It seems to me a little unfair. But I see no 
alternative, 

^4, The bankrupt knows presumably that the possibility of a caveat is 
I th' 1 / iere » which is not a harmful thing from the creditors' point of view, 
not ^ nk . ve . a ii felt that in many cases the effectiveness of a caveat would 
it • ^position but in the possibility of its imposition, just as 

mone S threat of imprisonment more than imprisonment itself which gets 
an sw^ 0u ^ a judgment debtor on a judgment summons. In making these 

ers I am not sure that you realised that, at any rate under the second 
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scheme, the caveat need not necessarily he applied for at the end of the 
public examination, hut it could he applied for at any rate by the Official 
Receiver at any time during the two years. - Yes, that would he more help, 
ful in the case of the potentially paying bankrupt. It would strengthen 
our hands. Thinking as I go, could I say that I would favour the first 
proposal if the caveat could he applied for within the two years from the 
conclusion of the public examination, rather than at the conclusion or not 
at all. 

if 65 . You would really favour an amalgam of the two proposals? - That is 
what it amounts to, I gather, yes. 

466. Mr. Emmerson : Would you he in favour of the application being able 

to he made by the trustee as well as by the Official Receiver? - Yes 

I think the trustee should be able to apply where it is a question of 
collecting money. 

467 . Chairman : We were at first inclined to think that the caveat was 

likely to be applied for, mainly if not exclusively, in respect of 

matters of conduct, and that therefore it would really be in the province 
of the Official Receiver to make the application, - Yes, but conduct is 
linked with payment. If a man is in a good salaried position and says: 
’’Let the creditors go hang, I am not paying anything”, that is the sort of 
thing the Court ought to take notice of. 

468 . Which brings us back to Section 51# Supposing that a reasonably 
good chap does not apply for his discharge, but waits to get his 

automatic discharge, is not your remedy to go under Section 51? - We can 
use Section 51, if he has got a steady job. 

469 # Then you do not want any other machinery besides that, do you, to 

meet the case where the bankrupt does not apply for his discharge? - 
I do not think you could have any other machinery. I think we should 
have to do as we do now, informally get the debtor to promise something at 
his public examination, and let it be known to him before the public 
examination, through chats with the examiner, that there is such a thing 
as a caveat and that we should have no hesitation in asking for it unless 
he shows willing. -I think that might work. 

470 . As you say, the person who ought to warn him about the existence of 
the possibility of a caveat is the examiner, on the occasion of the 

preliminary examination. - Yes, I think that usually happens, at any rate 
in the High Court. Long before the bankrupt comes into Court he knows 
what he is in for. 

471 . The fourth point you make about discharges is the difficulty of fix- 
ing a date for hearing the discharge application at the conclusion 

of the public examination. If you take the second scheme, which so far 
we have provisionally adopted, that seems to meet that difficulty, does it 
not? - It does, yes. 



472. Which is one of its great advantages? - Yes. 

473* Taking your fifth point on discharges, your opinion is that in all { 
cases there should be a Court order recording the discharge? - Only | 
where the debtor needs it. Many debtors applying for jobs, or where 
| they are being taken on as company directors, need evidence from the Court 
I that they are discharged. Therefore there must be some procedure to give 
~ it them. 



474* My own personal idea is that where an automatic discharge came about 
simply by lapse of time, somebody in the Court would simply put a 
minute on the file noting that so much time had elapsed and that conse- 
quently there had been a discharge. - This is really Court work and not 
my side, but I would respectfully suggest that the debtor who wants an 
order of Court applies for it and. pays £1 for it. We then get a fee. 

The Court officer will then look at the proceedings and find whether a 
caveat has been entered. If not, and two years have elapsed, or whatever 
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the eriod is, since the conclusion of the public examination, then, so far 
as 6 the Court is concerned the order may be issued, 

7! - you do not anticipate that the debtor who wants evidence of the dis- 
* * charge which he has already got should have ..to make any formal appli- 
cation by a solicitor or counsel, or anything? - No, he goes to the Court 
Office and asks for an office copy of the order, and it is. in those cases 
only that the Registrar would have a clerk draw up an order and signed for 
filing on the Court file. The Court ought not to be troubled unless and 
until the debtor needs his order. 

k76. bo you not think all the world ought to have some sort of notice of 

a discharge? Ought it not to be gazetted in all cases? - That could 
be done without a great deal of trouble. It could be done by the 
Registrar’s clerks, I should have thought. It is a straightforward matter 
and it should not cost an awful lot. 

1 77 # Mr. Lloyd Williams : There might be some difficulty if the case gets 

transferred to another Court. - No, the clerk keeps a diary. As 
the public examinations are concluded, and as part of the signing of the 
transcript of the public examination, the case is noted in the diary two 
years hence. Then, if the debtor is granted an automatic discharge, the 
clerk puts something on the Court file. He could draw up an order, I 
should have thought. That would be the best thing, I favour an order 
signed by the Registrar as it would be evidence and the debtor could get 
an authentic copy of 'it, 

478, Chairman : Of course, if there were provision for gazetting he would 

hardly ever need a certificate from the Court. He would merely get 

a copy of the London Gazette and produce it, - The Gazette would be evi- 
dence, but who is going to pay for all that? Still, that is not my prob- 
lem, that is for the Inspector General. 

479. As regards the matter which we left out .of consideration for the 
moment, that is, existing undischarged bankrupts, I think the easiest 

thing I can do is to ask you kindly to refer to our draft Section 168 (3). 
We thought of making two modifications to that as a result of evidence we 
have already heard. One was to introduce into subsection 3(a), which 
deals with the bankrupts who would not be automatically discharged, not 
only the bankrupt who has previously been adjudged bankrupt but also the 
bankrupt who has never surrendered to his bankruptcy. It has also been 
suggested that the time when the automatic discharge takes place should be 
two years after the commencement of the Act, instead of one year. I do 
not know if you would be in favour of those modifications, or if you think 
it is better as it stands? - I would agree to bringing in the non-surrender 
bankrupt, because we know very little about him. 

480, There is also the bankrupt whose public examination has been 
adjourned sine die. You would agree that he ought to be denied an 

automatic discharge too? - Yes. Let me see if I understand this: the new 

Act comes into force, you have a whole mass of undischarged bankrupts, and 
where the existing bankrupt has previously been bankrupt he does not get an 
automatic discharge* 

481, Or where he has failed to surrender or where his public examination 
has been adjourned sine die, - Yes, and he must apply for his dis- 
charge if he wants it, after getting his public examination concluded. 

482. He must apply for discharge if he wants it, as he does now. - In 
theory I agree that is desirable but I am wondering about the weight 

o the work, because our machine has a very limited capacity. 

483. I should not have thought myself that you need worry very much about 
that, because if he is such a black sheep that his discharge has 

een refused, then he does not come into the picture at all. If on the 
er “ an 8., he has been adjudged bankrupt twice, or has failed to 
surrender, or has had his public examination adjourned sine die, he is not 
going to come up voluntarily and face the music in many cases, is he? - The 
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last two, no; in the first one he might. But there cannot he any great 
numbers there. It depends really on how many formal applications for dis- 
charge we are going to lose under the automatic procedure. My own guess 
is that most of the reports we now have to write will not he required. But 
those we do have to write are going to he very troublesome. In a straight, 
forward case of a failure of a trader, the evidence is there as a rule y 0u 
have got accounts showing that he ran into losses, and so on hut, in the 
case of the fraudulent bankrupt, there is usually a good deal of ’ conflict- 
ing evidence, and it takes much more time to prepare the report, 

.Mr. Lloyd Williams : The majority of your reports today relate to the 

inoffensive debtor, do they not? - Yes. The "non-caveated" bank- 
rupt. 

485. So you would lose the largest proportion of your reports? - I think 
we would, hut we would get in exchange a smaller number of more 

troublesome reports. 

486. Chairman : Would you be in favour of one year or two years for the 

automatic discharge of existing undischarged bankrupts? One year 

does not give the Official Receiver very much time to look around? - Why 
not make it two years, so as to keep the existing bankrupts in line with 
the new ones. 

487* Two years has been suggested as an amendment, and we were wondering 
whether you would prefer two, - I think so. 

488. Subject to those possible alterations, do you think that those pro- 
visions deal adequately with the formidable problem of existing un- 
discharged bankrupts? - Yes. I do not know what it involved in sub- 
section (3)(b). I take it we should be concerned to apply for a caveat 
only in those cases where we are having trouble with a bankrupt - where 

he has been prosecuted, for example, and we have heard something about him 
to his disfavour since the proceedings. 

489. Yes. There is also the case of the bankrupt who ought, if he had 
applied for his discharge, to have had his discharge suspended for 

a very substantial period. A certain number of those black sheep will 
inevitably escape under this clause, but what we thought was that where 
the bankrupt' s public examination was concluded within, say, two years 
back from the coming into force of the Act, his conduct would be fairly 
fresh in the mind of the Official Receiver, the trustee, and the 
creditors. - So if we have a bankrupt fresh in our minds we apply for a 
caveat. 

490. If you think that he is so bad that he ought not to be discharged 
within two years from the coming into force of the Act. - I have not 

quite sorted that out. It strikes me as being a little unfair. You are 
going to catch some existing bankrupts, and be nasty to them, and the 
others you are going to leave alone, if their cases happen to have 
occurred three or four years before. 

491 . Is it going to be so very unfair? The man who has been forgotten 
will have been undischarged, by the time the two years are up for 

perhaps four years, something of that kind, or perhaps more, and there 
are not very many discharges suspended for more than that time under the 
existing system. - (Mr. Sherwell ) : Does it not mean that you will have 

two years to decide which are the undesirable, and then apply for a 
caveat? - (Mr. Cresswell): I am not clear about this - do I have to 

search through all my records and pick out the undesirables? 

492. Chairman : I fancy you will not in fact search all your records. 

You will only apply for a caveat where a trustee or a creditor 

comes and reminds you of Mr. Brown or Mr. Jones, who was so dishonest, 
and you then say: "Yes I remember that ruffian, I will apply for a 

caveat", I do not imagine that you will go searching through the files 
°Yf your own bat, — We could not do it. I do not like a hit or miss 
business, I think the ruffians should all either be caught or should 
all be let go. 
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I do not see how the black sheep who is deservedly hit can complain 
because another sheep equally black will escape? - My own inclination 
eneral is to let the existing bankrupts lie. If they want their dis- 
^ g ge let them apply under the existing procedure which is the procedure 
° der which they were made bankrupt. I have suggested in my memorandum 
that there might be some mitigation, that they should not be prosecuted for 
credit offences, and that sort of thing, so as to make it a little less 
Lrsh. But I am not happy about that suggestion. 

, n. Frankly I did not very much like the suggestion you made in that form. 
4 ' I think the same end would be achieved in what seems a rather better 
way by the provisions of this subsection. - Xou are really leaving us with 
a right to stop the automatic discharge of an existing bankrupt who is under 
our attention, or is within our recollection as a bad case. 

495 , les, that is the effect of it. While we are on this Section, I 
wonder if I might ask you something in your less arduous capacity of 

Official Assignee. In subsection ( 4 ) you will see that we make provision 
for all pending bankruptcies being continued as they would have been con- 
tinued if the new Act had never come into force* If such a provision is 
enacted do you think it is necessary to preserve the Fourth Schedule to the 
present Act which contains provisions relating to pre-1884 bankruptcies? - 
No I do not. My Official Assignee duties are negligible, I sign a list 
of balances each year, and I have collected £50 this very day in an 1867 
case, I do not know how the balances in the accounts of these pre -1884- 
estates originated. Whether they are dividends due to people who cannot 
be found, or whether they arc some kind of undistributed funds, I do not 
know. Finance Division of the Board of Trade would have to be asked 
whether they have any knowledge of their origin. I have no historical 
papers. All I have inherited is the list of balances, and I certify once 
a year that the balances have not moved or that, if they have moved, the 
new balances are correctly shown in the list submitted to Finance Division 
of the Board of Trade. Who has that money at the moment, I do not know. 

The total of the credit balances in the old ledger accounts is £4-8,000. 

The High Court official who deals with the custody of old files thinks the 
balances are dividends due to creditors who cannot be found, so that I 
could take no action that would advance the matter or get rid of the 
money. In the last eight years I have had only one balance disturbed, 
and that is as I say in the 1867 case, where I have just got £50. It 
would have been much better if my title had become extinct. As things 
are, the Dublin people, who had a piece of land on which they wanted to 
build a new school, had to come to me, because my bankrupt had a remote 
interest in this land. My solicitors have now sold my interest for £50, 
but the £50 will not benefit creditors, 

496, What solution would you recommend? - I would submit that the title 
of Official Assignee for pre-1884- cases be extinguished and the out- 
standing balances be suitably dealt with. I am told by the Court official 
that all the files up to 1 883 have been destroyed, I have a print of an 
order made on the 9th December 1932, authorising the destruction of all 
proceedings under the Relief of Insolvent Debtors Act, 1813, the Bankruptcy 
Act, 1831, the Bankruptcy Law Consolidation Act, 184-9, the Private 
Arrangements Act, 1844, and Acts for the Relief of Insolvent Debtors, 1842, 
commonly known as the Gentlemen's (Non-Traders) Acts, Those were des- 
troyed under this authority of 1 932 , but I understand there is a later 

° er giving authority for the destruction of the files up to the Bank— 
yu-ptcy Act 1883 . I have preserved the ledgers showing the balances, but 
that is all I have got. 

497, It seems then that it could do no harm, and would do a certain 

thp a ^? un ^' g°°d, if we removed from the Act the Schedule containing 

ex tremely antiquated provisions? - So far as I can see. yes. I 
wouic * not perpetuate it. 

498, As regards the question of subsequent bankruptcies, which is the 

credi+ neX ^tHg you deal with, it has been suggested that the old 
e xiste° rS new should share alike in assets which might come into 

nee by way of after-acquired property in the second bankruptcy and 
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which were of a casual nature , such as legacies to the bankrupt paid after 
the second bankruptcy begins. This introduced a new complication and I 
do not know whether you would be in favour of it or not? - I would say 
broadly that there- should be nothing for the creditors in the first bank- 
ruptcy until the bankrupt has paid his debts in his second bankruptcy. j 
would agree that if any after-acquired property came in enabling him to pav 
twenty shillings in the pound to the later group of creditors, and there 
was a surplus, that surplus might go to satisfy the creditors* in the first 
bankruptcy. But I suggest that the bankrupt in his second insolvency 
would have no surplus of assets for his first creditors. If an account 
be taken of the bankrupt's financial position on the second occasion 
there is no surplus for the first lot of creditors, because the current 
assets are not even enough to get rid of his current liabilities. 

499. That is what we thought, but the suggestion has been put forward that 
the moral justification for paying out the second lot of creditors 
first is that the assets which are available to the second trustee have 
been acquired by the credit given by the second lot of creditors, whereas 
if, after the second bankruptcy began, the bankrupt's aunt died and left 
him £1 , 000, there is no moral reason why the second lot of creditors should 
have it any more than the first, or vice versa. *- They are more recent and 
administratively easier to find. Also they might have been persuaded to 
give credit on the bankrupt's expectations from his aunt. Administratively 
I would say, put all the assets into the second bankruptcy; then, if there 
is a surplus, let the first bankruptcy creditors have it. 

I "500. Mr. Emmerson : On this question of after acquired property I wonder 

whether I might come back to paragraph (vi) of your memorandum for a 
moment. You make a suggestion there that if at the present time there is 
an undischarged bankrupt whose public examination was concluded three years 
ago, if the new Act comes into force we could not touch any of his after- 
acquired property? - I have not said that, have I? 

501. I think that is what the effect would be, is it not? - Yes, that is 
quite right, I suppose the existing bankrupt should have roughly 

the benefits you are giving to the new bankrupts but I. am rather doubtful 
about it. That was all I could think of to mitigate what might appear to 
be an unfair position. You always get marginal cases, there is always a 
dividing line, and by and large I would prefer to leave the existing bank- 
rupts alone. They can come along and apply for their discharge if they 
want it; but I was a little unhappy about prosecuting for credit offences 
a man who perhaps for the sake of a £2 or £3 fee has not applied for his 
discharge so far. I felt that was a little unfair if you are going to 
give the new bankrupt an automatic discharge after two years* 

502, Chairman : We did not quite follow why you think the minimum for a 

petitioning creditor’ s debt should be so greatly increased. After 

all, if the man cannot pay £50, it is more than likely that he cannot pay 
his other creditors ' if he has other creditors, is it not? - Yes. The 
case I had in mind - it is very rare - is the case of the spiteful 
creditor, We had one not so long ago where the creditor refused to take 
any instalments, held the debt at £50 and put the chap through our mill 
just to get him into the Court and ask a lot of spiteful questions at the 
public examination. That is costly. 

503 , Would it not be met if the Court were empowered to dismiss the 
application if it thought that the receiving order was not in the 

interests of the general body of creditors? - Yes, if that could be evenly 
applied. I think that might well prevent the spiteful creditor going on 
with a small debt. My point there was the disproportion of the cost of 
getting payment for £50 debt by putting the man into bankruptcy. 

504. Normally speaking, what you get by going to bankruptcy is not pay- 
ment of your debt but an even distribution of the assets among all 

the creditors? - Yes. 
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505. I do nct m Y self 9. uite see vh y, if 1 a man is owed £50, he should not he 
as much entitled to ask the Court for an even distribution of assets 
as the next man. - Then why does he not go for an investigation of means 
and get an order for so much a week, or something like that? 

5C6 . You mean, go by judgment summons? - Yes, why not? Bankruptcy pro- 
cedure is relatively cumbersome; preliminary examination; notices 
to creditors of first meeting; a public examination - a short public ex- 
amination costs £5 now for a transcript; £6 petition stamp;. £7, 10s, 
deposited with the Official Receiver; petition costs £30; all to collect 
£50 which he then probably does not get, 

507 , Mr. Emmerson : He might not be the only creditor? - I agree, 

508, Mr. Lloyd Williams : Surely the case must be extremely rare where the 

debtor* s only liability is £50? - Very rare indeed, 

509, Such cases are negligible, are they not? - I have no statistics, but 
they are few, 

510, You start with a debt of £50, and when you investigate his affairs 
you find the debts run into hundreds? - Yes, 

511, Chairman : And after all we must remember that, even under the law 

as it stands, if he has only got one creditor that is a ground on 

which the Court may dismiss the petition? - Yes, it probably is not a prob- 
lem, but the figure has remained at £50 since 1883 and if the legislature 
then thought the creditor ought not to come in until £50 was owing, ought 
we not to make it a bit higher before we put this cumbersome machinery into 
action over quite a small case? That is all I have got in mind, 

512, You are proposing that we should raise the ceiling for summary cases 
to £1,000, Is there any particular magic in four figures, or is 

this roughly proportionate to. the fall in the value of money? - The latter, 
though £1,000 is probably worth less than £300 was in 1883; I should have 
thought it should be quite £1,000. The other point is that the difficult 

case is often not the case with assets. We hand cases over to the 

trustees which I would be perfectly happy to keep; it only means putting 
in a valuer or an auctioneer to sell the stuff; we have already done a 
lot ourselves, pre serving, removing and storing, and there is only the 
next step, to sell, followed by the distribution of the funds to 
creditors, and so on, for which we have machinery working every day, 

513, Whilst we are on the subject of figures, you probably remember that 

under Section 23 at the moment a man is liable to be arrested for 

removing property above the value of £5, That clearly ought to go up, 

ought it not? - Yes, 

5V+, I do not know if you have any figure to suggest there? - I cannot 
imagine any bankruptcy judge giving us an order if only £5 worth of 
property was removed, 

515, It would mean that a man could not walk across the road with a suit 

of clothes on his back? - Yes, but what should the figure be? We 

ao not want to encourage them to walk away, 

516, The Inspector General suggested £50, and he also suggested £50 for 
tools of trade, bedding, and so on, - I was just going to say, why 

no make the figure in Section 23 the same amount as the allowances in 
ection 38, I think there is some justice in that, 

517, I do not know what figure you have in mind as regards the allowances, 

£20 of course goes nowhere, £50 has been suggested by the Inspector 

rieral, and I think we thought of £100, - We got occasionally the 
men'+- rUm ^ n ^ a ^^ S ^ ^ rom ^°P class orchestra who wants to keep his instru- 
then^f" 1 ^ are valuable nowadays. We try to persuade him to buy 
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518. Or alternatively get a cheaper instrument? - Then he "would lose his 
Job, possibly. 

51 9. Would he? - Yes. Some of them become fond of their instruments. I 
have a bankrupt now "with a French horn, I think it is, "which he 

inherited from his father round about 1880, and he is very fond of it; we 
want him to keep it if he can pay for it. I suppose £100 is not out of 
the way, and if that will enable the bankrupt to carry on with his work and 
pay us something, I see no great objection to raising it to that figure. 

520. As regards Section 19(6) we were proposing to give the Board of Trade 
a discretion by amending the subsection to read ’’the Board of Trade 

may appoint". - I agree with "may appoint". It is almost Impossible to 
say to the Board of Trade that they shall appoint, because they have to 
find somebody, and that may be difficult. 

521. I think "may" is much better than "shall". - I agree. 

522. In that case do you still want to retain Section 19(5)? At the 
moment I do not see that it serves any useful purpose. - I would take 

it out. It is silly to have to explain to creditors that they cannot 
nominate the Official Receiver as trustee, and then go on to say - "But if 
you refuse to appoint anyone else, to enable me to close this meeting I 
must have a resolution and you had better do it this way - no trustee other 
than the Official Receiver shall be appointed". I should have thought 
that subsection ( 5 ) could come out. We have to take the case if creditors 
will not appoint outside trustees, and creditors often ask us to take cases 
nowadays. 

523. If you cannot escape being saddled with the trusteeship anyhow, it 
does not matter whether the provision is there or not, it might as 

well come out? — Where we have got to keep the case it would be rather nice 
to know that the creditors have resolved that the Official Receiver should 
be trustee. It is something of a compliment. 



524. I was rather surprised at you saying that, so far as your experience 
goes, you have had no trouble about the existing provision to revest 

a surplus in a bankrupt. At the moment it seems, at any rate as regards 
land and the like, that there would have to be an actual documentary trans- 
fer to get it back. - I have no experience of such a case. I had a very 
troublesome bankrupt whose debts were paid in full. There had been no 
need to realise some furniture in store and I did not want any more of an 
income paid under a trust. All I did was to write to the trustees to say 
that I required no more of the income for the purposes of the bankruptcy^ 
and authorising them to pay it in future to the bankrupt. Similarly with 
the stored furniture, I paid the charges up to date and said "This asset is 
required for the purposes of bankruptcy, and I leave you to account to the 
bankrupt for it". 

525. Have you ever had trouble with creditors who come in and prove at the 
last moment when you are Just going to declare a surplus, and thereby 

so to speak upset "the applecart?. - No, we are always cautious. I myself 
would not allow a surplus to be paid over unless I was sure from the papers 
that we had exhausted every possibility to find claims. If I suspect that 
there is a debt still outstanding, I hold the balance, and ask the debtor 
to help us find the creditor. 

526. It is a problem that you have had to grapple with only in cases where 
you have been trustee? - Yes. 

527. And it is not really a problem that affects you as Official 
Receiver? - No, I can only say I have not met any particular diffi- 
culty about it. 



528. I wonder if, before we leave this subject you would like to have a 
look at our redraft of Section 69 . Perhaps the easiest thing 
would be if you read it through at your leisure and told us if you have 
any views about it. We thought that we would have to extend quite con- 
siderably perhaps to as much as three months, the period of seven days 
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. . . that Section as the time allowed to the trustee to file his 

mentions paymerl t of the final dividends. - Xes, it would he tidy to 

tmatio annulment. We would certainly want more than seven days. 



I think we are all agreed about that. It is rather unfair to ask 
5Z9 ‘ TOU to criticise in detail something you have only just seen this 

. ^ t d0 you foel in principle that machinery would he practicable? - 
i am concerned, yes. I do not know how the Registrars will 
• -because at present, of course, an annulment is an indulgence. 

STaStor^ conduct has to be taken into account, and if the debtor 1 s con- 
J ,rt is gravely unsatisfactory, one of our High Court Registrars at least 
vouia refuse to annul, and wouia insist on the man applying for his dis- 
charge. 



530. 



Even if he paid twenty shillings in. the pound? - Yes, 



e« We will be hearing one or two of the Registrars, and we must find out 
their views about it, — I must not speak for them, of course, I 
would say that no great harm would be done by doing it this way, provided 
you would give us more than seven days to clear up matters. 



w Mr. Sherwell: One witness suggested allowing fourteen days from the 

final auditT - I would say at least twenty eight days from the audit. 
We sometimes do get these troublesome old debts, you know. 



m. Chairman: We were in agreement with what you say about prosecution 

by the Board, of Trade. Would you be in favour of allowing private 
persons to prosecute for bankruptcy offences if they had obtained the per- 
mission of, say, the Director, or do you think they ought to be given free 
hand to prosecute if they wish? - I see no reason why they should not get 
the law operating against their debtor if he has defrauded them. 

534 , You might get the case of the fraudulent bankrupt who, long before 
the evidence against him is complete, gets a friend to prosecute 
him, is subsequently acquitted, and thereby is armed with a defence against 
the Board of Trade when they have got their evidence in order. Wouldn 1 1 
this be a very unfortunate result from allowing private persons to prose- 
cute? - Yes, I had in mind the case of the powerful creditor for example, 
a bank, who, as I understand it, the Director is reluctant to spend money 
over, but I do see that there is a possibility of collusion. 



535* Mr. Lloyd Williams : I do not think the Director would be against 

prosecution by a powerful private creditor if he thought the case 
was sufficiently proved and the evidence was there. - In that event, I 
wonder whether you need trouble him. 

536. What I understand he really wanted was to put a stay on the case, 
so that other people did not get in too early, because he would 

want to consider the case, and, as a result of that consideration possibly 
bring a prosecution for something very substantial in three or four 
months’ time which he otherwise might be prevented from doing. - I can 
only speak from my experience, as it were, on the sideline. The C. I.D. 
Fraud Squad are so very good these days. As a rule, if the creditor 
knows the matter is being dealt with officially, that is to say the Fraud 
Squad are making enquiries, he is perfectly prepared to leave it to them 
to cover every possible complaint. I think he would prefer to go to the 
detective in. charge and give him a statement about their particular case, 
and hope that it would add weight to the others. 

537. Having to ask for his consent might decide the Director to set the 
ball rolling with the Fraud Squad? - Indeed yes, there is that 

about it. There is also the wider aspect of the public interest. It 

perhaps ought not to be left to the individual to chase up another 
T)p 1 ^ 1 ^ Ua ^* -^e creditor may be feeling rather incensed whereas the 

• would be more objective about it, 

538. Chairman: You do not offer any comment about deeds of arrangement, 

because you do not have very much to do with them, do you? - No. 
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5 39. I see that you are’ in favour of restricting the preferential period 
for taxes to the tax year preceding the year in which the receiving 

order is made? - Yes. 

540. And not letting the Revenue choose their year? - Yes, 

541 . You would not think of going the whole hog and depriving them of any 
right of preference at all? - I would, but could it be achieved, 

542. Whether Parliament would agree to it, I admit is problematical, but 
you think it would be right in principle? - I do think so. I do 

not like preferential payments. The act is based on payment pari passu 
to the general body of creditors, A creditor brings in a bankruptcy 
petition to recover his debt, and then finds that all he has done is to 
help the Inland Revenue to recover arrears of tax which have been owing 
for some years. 

543. Mr. Emmerson : You would not exclude all preferential creditors? - 

Wages I might accept. But in bankruptcy we are not getting many 

wages claims, because we deal nowadays with few businesses. Failures of 
businesses with numerous employees are dealt with under companies liquida- 
tion, I imagine, far more than on our bankruptcy side. 

544. Chairman : Whatever we decide about our recommendation as regards 

preferences, do you see any reason to treat rates differently from 

taxes? - No, but rates are tied to the receiving order at the moment. 

The rating authority cannot go right back. They come in for their more 
or less current rates. 

545. If we sweep away all preferentials you would be in favour of sweep- 
ing away rates and taxes? - And National Insurance, and P.A.Y.E, 

Let us divide the assets among the creditors rateably, 

546. While we are on the subject of the Crown, I do not know if you have 
any views about mutual credit and set-off in relation to the Crown? - 

I certainly have. The omnibus set-off I think, is quite illogical and 
unfair to the general creditor. 

547. In other words the Post Office and the War Office should not be 
treated as the same concern? - No. And when the Customs put in a 

proof for purchase tax and, in effect say "If this debtor is entitled to 
any 'sum from the Crown whatsoever and wheresoever", I refuse to admit 
their proof, because they have not valued their security. 

548. Mr, Beer : What would you think should be done in the case where 

the functions of one Government department are transferred to 

another? For instance, the Ministry of Materials might be involved. 

The Ministry of Materials is now part of the Board of Trade, In effect 
it is the same Government department. - I think mutuality ought to have 
a restricted interpretation whichever particular set of civil servants 
are dealing with the matter. 

549. Chairman : In those circumstances there would be mutuality? - I am 

not sure that there would be, not if you regard the departments of 

the Board of Trade as separate entities, as they are. If the Industries 
and Manufactures Department of the Board try to set-off something against 
the Commercial Relations and Exports Department, I would say there is no 
mutuality. There are different businesses, different administrations. 

550. Mr. Beer : In one case the debits and credits might arise from the 

control of raw materials, and the control itself may be trans- 
ferred, as indeed it has been, from the Ministry of Materials which no 
longer exists to a Department of the Board of Trade. It is the same 
Department in each case wearing a different label? - If a debtor has 
obtained bricks, say, from I and M Department of the Board of Trade - 
this is only an example - if he has obtained bricks and so owes I and M 
money, and if I and M owe him money, there is mutuality, but if he ob- 
tains bricks from I and M and some different department owes him some- 
thing, there is no mutuality I would say. 
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551 « The case I have in mind is where the debtor owes money, shall we say, 
* in respect of raw materials, and then the functions of the raw 
materials Ministry are transferred to the Board of Trade. It seemed a bit 
illogical, does it not, merely because you transfer a function from one 
Ministry to another, that mutuality should disappear? - If mutuality 
depends on which set of civil servants are doing a particular job of work 
at a particular time, I am all against mutuality. 

552, Mr. Lloyd Williams : I see that you say that, as the thing stands at 

present, the Inland Revenue can only recover P.A. Y.E. arrears for 

the year preceding the receiving order? - Yes, I think that is so, is it 
not? 

553 , They have never disputed that that is all they can claim? « They have 
only recently acquired that right. 

554 , They asked for that right of preference for that one year? - I pre- 
sume so. I do not know the origin of that legislation, but it must 

have emanated from the Inland Revenue. 

555* Chairman : I would just like to ask a few miscellaneous questions. 

It has been suggested to us that, the time fixed, it is true by Rule, 
for compliance with a bankruptcy notice, and for filing an affidavit of 
counter-claim are both inadequate. Have you any views about that? It is 
seven days and nine days at the moment. - I should have thought that is 
long enough. As a rule you have already obtained judgment when you issue 
your bankruptcy notice, and the debtor by then would know his position. 

He has the debt facing him, and it should not take more than seven days to 
say how he can compound the debt, or make an offer of some kind. I would 
not increase the opportunity for delaying tactics on the part of debtors. 
They make full use of them at the moment in the High Court at any rate. 

556 . Do you think the time limit provided for the filing or the statement 
of affairs is adequate? It is three days on a debtor' s petition, 
and five on a creditor' s. — We rarely get a statement of affairs in in that 
time, 

557* It would be more realistic to put a considerably longer time? - I 
should give 28 days in both cases, because the important document 
in the statement of affairs from the Official Receiver's point of view is 
the deficiency account. If something is slapped in in order to file a 
statement on time, we should almost certainly have to ask for an amended 
deficiency account. 

558. Would you be in favour of a power for the Court to dispense with the 
public examination where a composition provides for and secures pay- 
ment of twenty shillings in the pound? - Yes. At present, the creditors 
have an opportunity to say "We detest this fellow so much we will not take 
his money, we would rather have him adjudicated" and if the creditors will 
not accept the composition it will not get any further. The public ex- 
amination would then follow. But I think if creditors are content to 
take the composition there is no need to put the debtor in the box. We 
have few compositions, but in my experience they are mostly cases of 
extravagance where the conduct is pretty innocuous, and there is an 
absence of fraud, 

559. jjjr. Emmerson: Surely if twenty shillings in the pound is paid the 

/ . ^ ou *t would refuse an order in the creditors' own interest? - 

hairman): Not absolutely necessarily I should have thought. The 

man s conduct might be so bad that it is thought desirable for the public 
mn!! + i0n to g0 on > even though his nich uncle is putting up sufficient 
t t0 W twenty shillings in the pound. - (Mr. Cresswell): You have 

wonfl P £ SS1 ^ i " t ?'* 1 should - have thought the creditors* control there 
I th • v m suf ticed. I f they are incensed with the debtor they will say, 
exam' +• ^ n °t I e t him go. He must go on and have his public 

. .i°n Gome up for his discharge later on". Under the new 
g *e it Would probably be a caveat case. 
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560. Chairman : There is a provision in the Companies' Act for persons who 

advance money for the purpose of paying wages to he treated 

preferentially. I do not know if you would like to see that imported 
into bankruptcy, or not? - I have not thought about that. The only case 
where it is justified, I think, is where the wages have created assets 
which the creditors are going to have, but I do not know whether you could 
qualify it like that. The drafting to meet that kind of case would be 
very difficult. Generally I would be against it. Anybody who keeps a 
business going that is on the way to failure is not doing anyone any good. 
They are helping the debtor to continue trading with knowledge of insol- 
vency, 

561. That is what we thought. We thought it was like providing the 
assistant burglar with a first charge on the swag, - I would not put 

it so severely as that, but by and large I do not think it is the sort of 
thing that ought to be encouraged. 

562 . We thought of recommending a simplification of the law relating to 
distresses and executions. What we thought of recommending was 

that if the creditor concerned can manage to hold what he has seized for 
21 days without a notice of bankruptcy petition, then he should be 
entitled to keep the benefit of his distress or execution, whereas if he 
gets notice within 21 days he has to part with it; in other words 21 days 
hit or miss. Would you think that would be appropriate? - I think it 
would be excellent. I am all for creditors going in to recover their 
debts, and if some of them would be more active about it debtors would not 
be allowed to go on trading in a state of insolvency. 

' 563 * Another period of 21 days we thought of introducing was a period of 

21 days before the receiving order. If during that period the bank- 
rupt made a preferential payment it should be recoverable without proof of 
intent. I do not know if you have any views about that. We would have, 
of course, to put in some sort of protection which would enable him to buy 
his daily bread, and pay money to the credit of his bank account, and so 
on, - That would mean we would have to scrutinise all payments within 
21 days of the receiving order. I have a case on now in which the debtor 
has 64 bank accounts and transactions of half a million pounds have passed 
through them. I have no doubt we would have some hundreds of trans- 
actions within three weeks of the receiving order. 

564 . It would be more a problem for the trustees than for you? - Yes, but 
we are trustees in a large number of cases, 

565 . It would be your headache in those cases where you were trustee. It 
would not be a headache for an Official Receiver as such? - Except 

that we would be asked to deal with it at the public examination. That 
is where you establish your fraudulent preference, I think I would let 
it go. I do not know whether it would produce any money. I feel myself 
if a creditor pursues his debtor and gets his money, he ought to be 
allowed to keep it, within reason, until the receiving order comes down. 

I agree that if the debtor makes available cash over to the members of 
his family, that is an undesirable thing. 

566. Mr. Emmerson : You appreciate that, under the new proposal, there 

would be no need to establish fraudulent preference in respect of 

sums paid within 21 days, so you would not have the onus of establishing 
that? - You would take it back, unless it is used in buying necessities, 
or something of that kind? Well, take the case of a man living with his 
wife 1 s parents. He pays his father-in-law £20, and the father-in-law 
says "I kept him, I bought the groceries, and so on" , You then take an 
account from the father-in-law to see how much of the money was used for 
the debtor's benefit, I suppose. I would like to know how much work 
that is going to give us. In general I do not think recovery of all 
payments within 21 days of the receiving order would be workable. 

567 . Chairman : While we are on the subject of preferences, I do not 

know if you have any views on the question of payments made with 

intent to prefer a surety. You remember that Mr. Justice Eve took the 



(59944) 



92 



Printed image digitised by the University of Southampton Library Digitisation Unit 



view that the trustee in that case can go to the surety direct and not 
shoot at the principal creditor, which leaves the principal creditor to 
pursue his remedy against the surety. Mr. Justice Clauson took exactly 
the opposite view. I do not know which one you would like to see 
established? - Let me see if I understand it. Where the debtor scratches 
up all available money, clears his overdraft, and thus releases the life 
policy to his wife, then should we go for the wife? I think we should. 

That, of course, goes against what I have been saying that we do not want 
to worry about preferences within 21 days. 

568 . What we felt was that it is somewhat unfair that the risk of the ■ 
surety having become bankrupt, or fled the country, or anything of 

that sort, should be borne not by the estate, but by the innocent princi- 
pal creditor. - Yes, it does not seem to me that you can fairly attack the 
creditor, the bank, for example, who had the overdraft paid up. On the 
general question, I think I would say leave the preference procedure as it 
stands. It is fairly useful in the case of a flagrant benefit to a 
member of the family, but I am hesitant to agree to putting a duty on the 
trustee to look into every payment within, say, 21 days of the receiving 
order and try and get it back. We would have to apply in all cases, but 
in many we should not get it back. It would give a lot of work, and I am 
all against demanding things from people if you know you cannot follow up 
effectively. It gets you into a situation where people say "You need not 
trouble about the Official Receiver's demand, tear it up, he will not 
pursue it", 

569 . You would not like to express an opinion on the question of surety 
as against the principal creditor? It is a difficult matter to ask 

you to answer off the reel, I know. - I think we should go for a surety 
who has been benefited and to the extent only that he has benefited, and 
not for the creditor who has had his debt repaid. 

570. Changing the subject, rather, do you see any use in retaining the 
doctrine of reputed ownership in this day and age? - No, it is quite 

ineffective. 

571 . Have you any views about the executor 1 s right of retainer in Section 
130 cases? - I see no reason why an executor should be able to 

retain a loan which he may have made to the deceased debtor. Certainly 
executors should have the funeral expenses, the testamentary expenses, and 
that kind of thing, but they should not be able to retain any debt that 
happens to be owing to them. There seems to me no justification for that. 

572. Would you be in favour of permitting creditors to give general 
proxies to persons not in their permanent employment? - Yes. Often 

they give proxies to. their solicitor, and it is rather hard to say to the 
solicitor "I cannot let you use this", because after all he may be advising 
them about the whole matter. But could you restrict that to reputable 
people? I do not think in this day and age there is so much danger of 
proxies being misused. I have a feeling that the tight proxy regulations 
which, as I understand it, were devised to make sure that the creditor 
signed these things himself, and did not allow other people to do it for 
him, are obsolete, I think that danger has largely gone. I would 
have thought let him give a general proxy to anyone over 21 years of age* 

573. For voting, or would you allow the proxy to get on to the committee 
of inspection? - No, I think the committee of inspection ought per- 
haps to be subject to a stricter procedure. 

574. It should be more restricted? The solicitor or accountant should 
not serve on it? It should be the actual creditors or their 

servants? - I would not mind a solicitor going on, or an accountant, but 
would not like to see the next door neighbour coming along, and that 
^nd of thing, because he happened to have a day off. 

575. The next two things I was coming to on the committee of inspection 
are related. We thought that, if the creditor appointed his 

lcitor or accountant as his general proxy, and the general proxy got 
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on to the committee of inspection, it should be provided that he should be 
unremunerated in respect of what he did on the committee. But another 
witness has suggested to us, and it is a rather revolutionary suggestion 
that some modest remuneration should be paid to the committee members who 
attend meetings with the object of attracting them to the meeting. Those 
are two irreconcilable views, I do not know what view you have about 
it? - There would be a lot of inroads into the funds, what with the Board 
of Trade fees, trustees’ remuneration, and the committee members* 
expenses. You see, reasonable expenses for a high executive in the busi- 
ness world are probably five or ten guineas a day, 

576. It was not suggested they should be paid anything like that but 
that they should be paid something corresponding to what would be 

paid to a witness for attendance in Court, - Yes, that might be better. 

577. Mr. Lloyd Williams : Is there a likelihood if you did pay them that 

you would have far more meetings? - You Would ensure more attendances 

at meetings. But I doubt whether a modest paynent would result in more 
meetings being held. 

578. You would have a far larger number of meetings, if only to say 
how-do? - Maybe, As to the solicitor, I would not pay him for 

attending, because if the creditor wants .his solicitor to go along so as 
to save his own time, or because the solicitor will be more effective 
then the creditor should pay him. That is a private matter between the 
creditor and his proxy holder. Perhaps something like modest witness 
fees might be paid. I think they might have their travelling expenses 
within reason.. * 



•579. Chairman: ^ I think they get those now. — Probably they do. My own 
practice is to try to get a committee elected which is within 
shouting distance of the trustee's office, if that is possible, and not to 
put people on who are in the provinces, to save the expenses. I would 
say generally I am against the committee being paid. 

580. ffr. ^Emmerson: There is one question I would like to ask you and 

that is on the taxation of costs. There seem to be three schemes 
suggested, the first is to abolish taxation of costs, except for 
solicitors, the second is to raise the figure below which no taxation is 
necessary, and the third is leave it as it is. I was wondering what 
your view is. - I think it unnecessary to tax auctioneers' and valuers' 
costs where there is already a clear cut scale and where the out of 
pockets anyway ore required to be certified by the Official Receiver 
before the bill is taxed. I should have thought you could have left the 
trustee to vet his auctioneers' and valuers' bill, because as a rule his 
instructions to such agents are precise. The charges can surely be left 

rf< ! o h onnT t u eS + t0 i Sa V hethe:r they reasona ble or not. The auditors 
also can look at it and if they feel the trustee is being a little 
generous they can say so, - 

581 ■ ^SP -7 y°u would restrict taxation to solicitor's costs 

think I would, yes. We tax, for example, do we not, even 
there^Sd no o S -b°i +' o That ±S ridioul ous. There is a fixed scale 

paperwork S S 7 t mar ? inal char 8 es . It just increases the 

others to WOUla Say > tax only solicitors' costs, the 

s to be subject to the scrutiny of the trustee and admission by him. 

fo^vrm^ ' ii ■ you J er y mu °h indeed both for your memorandum and 
i or your help this afternoon. 



(The witness withdrew) 
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SIXTH DAI 



Monday, 7th May, 1956 



Present 



HIS HONOUR JUDGE BLAGDEN 
MR. H. BEER, C.B. 

MR. C.E.M. EMMERSON, P.C.A. 

MR. H. LLOYD WILT, TAMS 

MR. H.E. PEIRCE, O.B.E., J.P. 

MR. N.B. SHERWELL, O.B.E. 

MR. B.E.P. MACTAVISH 
MR. C. ROI WATEEER, I. S. 0. 



(Chairman) 



) Joint 
) Secretaries 



LETTER RECEIVED FROM MR. PAUL ADAMS, 
CHIEF TAXING MASTER. SUPREME COURT 



Supreme Court Taxing Office, 
Royal Courts of Justice, 
Strand, London, W.C, 2. 

25th November, 1955* 

The Secretary, 

Board of Trade, 

Insurance and Companies Dept. 



Sir, 



Bankruptcy Law Amendment Committee 



T * e matters to which your letter of 2nd November refers do not appear 
to be directly concerned with the taxation of costs. My attention has 
however, been drawn to a paragraph in the Solicitors' Journal 

Miciw”f er 953 i T0l,9 I' page 788 > where > under the heading "Costs of 
Solicitor for Trustee in Bankruptcy", it states that the Council of the 

™ °° e y £ e ° eived a Promise that the question of the disallowance 
bol e u 1 S ° llcltor of the Trustee in Bankruptcy where there has 
Sd RwS; n °? tal ? authorisation for his employment under Sections 56 

rubtcv Rin the Bani f u P t °y Aot > wl11 receive attention when the next Bank- 
ruptcy Bill comes before Parliament. 



blaas/w 13 oontem P lated that these sections should be amended, may I 
mentf ?! S opportunity of expressing ny views on the proposed amend- 
siderati 0n: - the meantj - me m y the following observations be taken into eon- 



Solioitnr 6 ^ 10 ?!, 56 ^ ° f the Ban hruptcy Act a Trustee may employ a 
Which Lv be to .take ™ y P roceedl h8s or do any business 

sanctioned by the Committee of Inspection. The 

to do the S pIJ?i!^ OUla ia'? t te a S eneral permission but only permission 
in the speoified^^e! hlnS ^ th “ SS f ° r Whl ° h pe ™ ission is sought 



Solloit e o°r1 0 l2 3(3) Pr ° VldeS for the taxation of the bills of 
before passing" efl H SS "the Taxing Master shall satisfy himself 
Solicitors o?W and . 0hargeB that the enjoyment of such 
out of r Persons in respect of the particular matters 

sanction ml f rlse has Been d uly sanctioned. The 

urgency and in ll a:mGd b ? Pore the employment, except in cases of 
took place in auch. cases it must be shown that no undue delay 

Place in obtaining sanction". It is no aoubt right that there 
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should be this safeguard to the incurring of costs and expenses but 
it is frequently urged that there is hardship upon a Solicitor who has 
his costs disallowed because a Trustee failed to get the proper Sanc- 
tion. Some sympathy may be felt with this view where the Trustee has 
endeavoured to obtain authority but has failed to obtain a meeting of 
a quorum of the Committee of Inspection as is required by Section 20 
of the Act. 

Under Section 20(0) of the Act the Board of Trade can give the 
necessary authorisation if there is no Committee of Inspection. It 
might be considered whether this power of the Board of Trade should 
not be extended to cases where a Trustee is unable to obtain a meeting 
of the Committee of Inspection. ^ 

An alternative to which resort has been had in some oases is to 
obtain authorisation by way of a postal vote instead of holding a 
meeting. This procedure has been frowned upon by judicial decisions 
on more than one occasion and, with respect, it is submitted rightly 
because a submission to the members of the Committee of Inspection of 
some cases requiring authorisation by post cannot adequately indicate 
all the possibilities which are involved, such as can be plain 
by a discussion at a meeting. As matters stand at present sanction 
authorised by a postal vote is not accepted, and it is submitted this 
position should be maintained. 

At the present time, if the Trustee cannot get a quorum after 
repeated attempts, it would seem he must call a meeting of the 
creditors for the appointment of a new committee, and even if such 
were then appointed there may still be difficulty in persuading its 
members to attend meetings, a difficulty which notoriously exists 
where members of a Committee of Inspection are representatives of 
large commercial undertakings. 

Under Section 245 (l )(c) of The Companies Act 1948 The Liquidator 
in a winding up by the Court shall with the sanction of the Court or 
the Committee of Inspection have power to appoint a Solicitor to 
assist him. Under Bankruptcy Rule 106(l) applications for relief as 
to limit of costs are made to the Registrar. Might the Registrar 
not be given power to deal with any difficulty arising over obtaining 
a sanction required by Section 56(3) of the Bankruptcy Act? This 
would be much cheaper than application by way of motion to the Bank- 
ruptcy Judge. 

Turning to the question of the Deeds of Arrangement Act 1914 
may it be considered whether some provision should be made for the 
costs of a Trustee under a Deed of Arrangement to be taxed in the 
Court having jurisdiction in bankruptcy in the district in which the 
debtor resided? 

Section 15(l) of the Act states that in certain circumstances 
the Board of Trade have power to require production of a certificate 
for taxed costs, but the Act is silent as to the method of taxation. 
When taxation is required in the High Court the procedure has been 
for the Taxing Master to tax by request and consent of the Trustee 
under the deed and his Solicitors. It would appear that application 
could be made to the Court under Section 23 of the Act but although 
this method has been adopted in a few cases in the past, where no 
consent was forthcoming, some doubt has been felt as to whether the 
Court has a discretion under this Section to make an Order for taxa- 
tion. 

A simple amendment to the Act in this respect would clarify the 
position. 
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Tours faithfully, 

(Sgd.) PAUL ADAMS 

Chief Master. 
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Note in The Solicitors 1 Journal for gist November. 1953 
Referred to in Chief Taxing Master* s Letter 



Costs of Solicitor for Trustee in Bankruptcy 

The Council of The Law Society draw the attention of solicitors in the 
November issue of the Law Society's Gazette to ss. 56(3) and 83 ( 3 ) of the 
Bankruptcy Act, 1914, and rr. 106 and 107 of the Bankruptcy Rules, 1952, 
and the serious consequences of failing to observe them. The taxing ’ 
master has to satisfy himself that the charges of a solicitor acting for 
a trustee in bankruptcy are in respect of matters which have been duly 
sanctioned by the committee of inspection before the employment, or in 
cases of urgency, without undue delay. The committee of inspection must 
specify a limit for such costs, and this limit may be increased on subse- 
quent application. A failure to specify a limit or to authorise an in- 
crease can be rectified by the court under r. 106, but if the sanction of 
the committee of inspection is not given at all before the solicitor 
begins the employment, the whole of his bill of costs, including convey- 
ancing costs, for work he has done for the trustee, will be disallowed. 

The Council have received a promise that this matter will receive atten- 
tion when the next Bankruptcy Bill comes before Parliament, 



EXAMINATION OP WITNESSES 

Mr. Paul Adams Chief Taxing Master, Supreme Court 

) Principal Clerk, 

Mr. Thomas George Thomas ) Bankruptcy Taxing Office 
Called and examined 



583 . Chairman : Mr. Adams, we are going to put before you two books one 

of which contains a provisional draft of the Bankruptcy Act as ’we 
think it ought to be amended, and the other a provisional draft of the 
Deeds of Arrangement Act. As these amendments are not yet final we must 
ask you to kindly treat them as confidential for the time being. - 
(Mr. Adams): Certainly. 



584. I think you are Chief Taxing Master of the Supreme Court Taxing 
Office? - Yes. 

585. Am I right in thinking that you were a Taxing Master before you be- 
came Chief Taxing Master? - Yes. 

586. I thought you were, and you have had great experience in the sub- 

f ■ , (if * " e are very much indebted to you for your memorandum. The 

to vet v, 121 ® y ° U is this problem about the trustee who is unable 

solicitor? °°^ ttee to 8 et her to sanction the employment of, say, a 

587. One thing we thought of doing, as you will see set out in the 

a solicit-!. Priding -that the. sanction for the employment of 

three mti S i£ Uld obtained either before his employment or within 

“r to se2 botT ter - w T ld that help ’ 30 y ° a think? - If 1 may 

, coat seems both vague and undesirable. 

588 ’ " T ® 1 1 say ^ is ' v ' a g ue because the question will then. 

Calculated aS T to . date f:rom which the three months is to be 
solicitor 'n u three m °nths from the first employment of the 
within thro/™ u ^ iS ’ or oan 811:7 act sanctioned in retrospect 
with which wo lts teing done? That is the sort of problem 

are being faced always on taxations. 
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589. If we do put such a suggestion forward we shall have to button it up 
a bit, so to speak, to make it clear from what date the three months 

arise? - Yes. For a trustee to be able to employ a solicitor, for example, 
to bring proceedings, and for the matter to be allowed to run for three 
months with the consequent incurring of liability for costs, not only of 
the solicitor but by the other side, before he need obtain permission, 
seems to me highly undesirable. It goes a long way to render nugatory the 
position concerning the limit under Rule 106(l). 

590. Would you favour a shorter, but specified, period or rather have it 
left as it is? - I do not think a shorter period would be of any 

assistance at all. I think it would have to be a longer period to be of 
any practical use, but the longer the period the greater the danger of the 
matter being allowed to run on, with the other party having to incur 
expenses, and the more undesirable it becomes. What I would advocate much 
more strongly is that. If there is genuine difficulty over the operation of 
the subsection as far as sanction is concerned, the remedy should not be to 
relax the control, the necessity for which has been emphasised by the 
Courts on so many occasions, but to make the machinery for obtaining the 
sanction easier in cases where there is genuine difficulty in obtaining it, 
or rather genuine difficulty in convening a meeting of the committee of 
inspection. 

591. Is there any difficulty in convening a meeting? I should have 
thought the difficulty was to get the people there. - Yes. You can 

always call them but the strong probability is that they will not come. 

In those cases my suggestion, of course, was that, where you can show that 
there is such difficulty in getting them to come, the Board of Trade, for 
example, should have power to give sanction similar to the power that they 
have under Section 20(l0) in cases where there is no committee, or alter- 
natively, that the Court should be given the power to authorise these 
matters in cases of difficulty. In other words that the Court should 
have the power, similar to the power which is given to it under Rule 106(l) 
in relation to extending the limit. 

592. You suggest in your memorandum three possible ways of meeting this 
difficulty; firstly the Board of Trade; secondly, a postal vote of 

the committee; and thirdly, the Court. Which of these do you prefer? - 
Certainly not a postal vote. I am absolutely against a postal vote. That 
has been frowned on by the High Courts in Bankruptcy, and in 1 936 a practice 
direction was issued by Mr. Justice Farwell to make this clear. In a 
recent case last year Mr. Justice Harman referred to the practice direction 
and confirmed it. I would have thought that the Board of Trade already 
having that power under Section 20(l0) where there is no committee might 
equally well exercise it in a case of difficulty where there is a committee. 

593. You put the postal vote last of the three? - A long way last. 

594. The Board of Trade first and the Registrar second, or the Court 
second? - Yes, the Court comes second, be it the Judge or the 

Registrar, according to whatever practice may be required, 

595. But you have a preference for the Board of Trade; it is not actually 
a photo-finish? - Yes. I put it that way simply because the Board 

of Trade have that power where there is no committee. 

596. Mr. Emmerson : Is your suggestion that it. would be a good thing for 

the trustee to have to apply to the Board of Trade for permission to 

employ a solicitor to collect a small book debt, for example? - What you 
mean is, is it necessary to have any sanction at all in that connection? 

Is that it? 

597. Ro. I mean, is it necessary to have sanction for comparatively 
trivial matters? - Well, my answer to that would be that many more 

illustrious people than I have emphasised, time and time again, the 
necessity for sanction, and I would have thought that it was advisable to 
keep control over all these matters. The moment you start employing a 
solicitor you are not only incurring expense in employing him but -you may 
be runiiing up expenses on the otherside of the law suit. 
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598 , Does it matter about the otherside as far as you are concerned? The 
costs to the other side would not be the responsibility of the Taxing 

Master? - No, I am not concerned. But it may affect the estate, that is 
ail, and that is what we are worried about. I am not concerned about the 
Taxing Masters at all, 

599 , Chairman : If the trustee institutes an action without the necessary 

sanction and loses it, he pays the costs himself; he cannot 

reimburse himself out of the estate? - That would probably be so, 

600, That is how it is at the moment, and then it is the trustee 1 s 
funeral? - That may be so, but Mr. Thomas points out that in some 

Chancery matters there have been orders for the trustee to pay these costs 
out of the estate. 

601, Would your objection to the postal vote still exist if the result had 

to be unanimous? - I think it is inadvisable because the position 

really cannot be fully stated in an application to people on a postal vote. 

You want to be able to have, in my view, a meeting and a discussion of what 
is involved. It is very difficult for the matter to be set out adequately 
through the post. I should be against it in any event. 

602, Even if unanimity was required? - Yes, because if unanimity is not 
achieved you seem to be back where you started. 

603, Supposing we adopted your suggestion of allowing the Board, of Trade 
to do it, do you not think the same thing would apply, because they 

would probably circularise the members of the committee of inspection 
before they gave their sanction, so in effect you might almost say it is a 

concealed postal vote instead of an open postal vote? - They are taking the 

responsibility and exercising the control, and one is having the control 
exercised in that way and not exercised through the post with people who 
may not understand the full implications. The Board of Trade at least 
understand all the implications involved. 

’604, Mr, Emmerson : Cases frequently arise where you call a meeting of the 

committee of inspection to discuss the sale of a business and the 
committee instruct the trustee to try and obtain offers and give him a 
limit below which the business shall not be sold. If he can then get an 
offer from one, two, or three people within three or four days it is not 
worth the time of the committee to call a meeting again. It is very much 
easier to write round and say: "I have this offer and in accordance with 
your previous instructions I propose to accept it, do you agree?" It is 
not a question of having- to lay all the facts before the committee; they 
have already been laid before them. - In that particular class of case, 
where the matter has already been thrashed out before the committee, maybe 
the danger is not so great, but it seems to me if you start making excep- 
tions in one case it is very difficult not to accept the principle through- 
out, and it is far better to have a proper control, as has so often been 
emphasised by the Courts. 

605. Chairman : Another witness has suggested a rather revolutionary pro- 

posal that some small remuneration should be paid to members of 
committees of inspection for attending meetings. He had in mind some 
figure like one guinea. Although it is rather outside your province 
would you care to express any view about that? - Well, I do not see any 
reason why they should not have some expenses. I have not really given 
the matter any consideration, but I should have thought, with the type of 
people you get on most of these committees, one guinea would have been 
neither here nor there. The people you often get are members of large 
commercial concerns and it is not a question of a few shillings for 
attending, it is a question of their time being worth so much more for 
them to do something else. I should not have thought it would help very 
ranch, 

^06, 1 do no -t; know whether you have ever considered subsection ( 2 ) of 

Section 83 in your time. It seemed to us it was inconsistent with 
the provisions of Section 82(1 ) and it ought to come out. Have you any 
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views about that? - I agree with you entirely. It seems to me that it 
really cuts no ice in view of the decision In re Wayman ex parte Official 
Receiver 24 QBD 68. 

607. Section 83(8) seems to provide for taxing the bills of all sorts of 
people other than solicitors. Do you think it is necessary for them 
to be taxed, as nearly all of them have fixed scales of remuneration, have 
they not? - I think the only people who have scales of remuneration with 
whom one deals are such people as auctioneers. 



608. And stockbrokers? - They may, yes. But what I feel about this is 
that you can get people with no professional qualifications and no 
professional standing who are trustees and who employ other people who 
have no particular professional standing. That is the type of case where 
abuse may creep in, and it is for that sort of reason mainly that you want 
to keep a general check, a general control. In order to do that it seems 
to me you have got to have control in all cases. 



609, Do you ever in fact get bills from people who may have employed, say 
a cowman in the case of a bankrupt fanner? - Yes, one does, - ’ ’ 

(Mr. Thomas) : One might get that where an auctioneer is instructed and 

through him you might get this farmhand employed to assist the auctioneer - 
but it would come in the auctioneer's charges. 



610. I can understand that, but I cannot imagine a cowman sending in a 
kill for, say, "Attending Buttercup on her confinement, 10/61." - 
(Mr. Adams): I have not seen one. - (Mr. Thomas): It is not impossible, 
I would say that we have had something like that. 



k' 1 ’ 1 ' Mr, Sheiwell : What you are really saying, as far as managers 

accountants, brokers, solicitors are concerned, is that someone has 
t~ sa Y what is fair and, if the Taxing Master does not, who does because 
they will not know what the scale is. Is that right? - (Mr. Adams) ■ 

That is perfectly right, yes. 



612. 



Chairman: I suppose if we leave the subsection as it is but cutting 

out. the words "not being trustees", which are quite useless that 
would be all right in practice, would it not? - Yes. 



613. 



I suppose "other persons" must be construed as being, ejusdem 
generis, managers, auctioneers, accountants, and so on? - The other 
persons we get are not confined to persons similar to auctioneers etc. 
During the course of a year we may have private enquiry agents' charges 
lor attempting to trace assets; antique dealers' charges; even expert 
milliners charges for distinguishing between ladies' hats which can be 
sold in lots and valuable models for separate sale; and draughtsmen's 
charges for preparing bills of costs of bankrupt solicitors. 



614. 



? n0t te:uig trustees " seem unnecessary. - They do not seem 

oarr Y the matter very far. - (Mr. Thomas): They may have 

b n put m because the trustee's remuneration is already fixed. 



615. This is another suggestion made by another witness. Would you be 

some specif ied^ 1 iL f to pay small amounts up to 

think^if * ■ £1 ° or £20 " wlti iout taxation? - (Mr. Adams): I 

with it 801118 Way “ that a “ e =ti°n, perhaps one might deal 

ET wheS the ^ ^ o S 13 d ° ne unto the Copies Act. Under that 
0« a °ial Receiver is the liquidator, he can allow costs 

to ° thSn a solioitor up t° five guineas. It 

be to SiL * reasonable way of dealing with the matter might 

I wouid^say ft ^ tL ^ but only s ° ^ as - 

Tom Dick or Ha4v ^ Eeoe i ver who is the trustee, and not 

(Mr! to . them > wh ° nJahfc be tmstees. 

^Sl 0 H^y1of eCeiVer dOSS Mt W t0 a ^ 



Sn^S^ina’^the^ 41 ? 8 ° U ^ th ? taxation of “nail amounts, we were 

but eve"o^itors PS ° ple ° ther than “ikitora 

licitors. The suggestion was any person employed might 
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be paid -if their charges did not come to more than £10, or whatever figure 
might be decided. Would you be against that? - Yes, I would, I think 
because although it is small, the importance of having sanction and of 
having taxation has been so emphasised by the Courts. See, for example 
the Court of Appeal In re Geiger 1915 1 KB 439 at p. 456, and In re Yeatman 
1916 1 KB 786, You are no doubt acquainted with those cases but I do not 
know whether all the people here are. In the foxmer case it was 
emphasised, to use the words of the learned Judge, Lord Justice Swinfen 
Eady:~ 



"It would be most inexpedient to introduce or sanction any laxity of 
practice in bankruptcy, or gloss over irregularities and condone them 
as merely formal defects. This would be to abolish the safeguards 
which the Acts and rules founded on long bankruptcy experience have 
set up to promote speady and economical administration in bankruptcy." 

He is far wiser in these matters than I am and I would not like to differ 
from that in any way. 

617. Mr. Lloyd Williams : It seems rather invidious to single out 

solicitors up to five guineas if you are employing accountants and 
others, does it not? - I would suggest it would be necessary in all cases. 

I do suggest that, if there is to be any laxity in the matter, if I may put 
it that way, it should be brought in line with the Companies Act in order 
to have uniformity throughout. 



618. Is there any reason why solicitors should be singled out in that 
particular way? - I do not think there is any particular reason why 

solicitors should be singled out, except for the possible reason I 
mentioned earlier, but my suggestion is for the sake of uniformity. 

61 9. You could not get very far in a big action with five guineas, could 
you? - I quite agree, 

620. Chairman; Is not the reason for the rather invidious singling out of 
solicitors that, if a particular solicitor does happen to be a shark 

he can take much bigger bites than, say, an auctioneer, because an 
auctioneer is restricted by his scale of charges? - If his bite is only 
five guineas perhaps there would not be very much harm done. 

Mr. Llo yd Williams : I was under the impression that solicitors had 

some sort of scale. - I do not think you want to be too certain about 
that. Under the new Schedule II, they have no scale at all. 

622. Chairman: Ingenuity can always, include items such as "Attending you 

on the telephone when I informed you that I could not come and 

dinel " - Yes, hence the Taxing Office, Moreover, under the new Schedule 
II they do not even have to devise items; they make a gross sum charge. 

623 . Speaking for myself, I am definitely in agreement with your last 
suggestion which you made about the Deeds of Arrangement Act 1914, 

My am note simply was, "Why not?" - I am afraid I do not claim to* be very 
expert on this subject. If the committee would like to deal with it I 
will ask Mr. Thomas to speak. - (Chairman ) : No, I think it is quite clear, 

it is a simple amendment which would bridge an entirely unnecessary gap. 

Mr. Lloy d Williams : There is one point you made earlier which I 

. W0 Y ld like to get quite clear. On the question of Rule 106(l) 
applications as to limit of costs, you suggest the Registrar should be 
given power to deal with any difficulty? - I think it should be the Court. 

625. It is the Court, the Rule says the Court? - Yes. 

626. So that would mean the Registrar? - The Registrar for that purpose 
is the Court, yes. 

627. In fact the Registrar would deal with everything unless the action 
was judged, so the Registrar would deal with that point? - Yes. 
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628 , So he is really given power under the Rules at the moment? - Yes to 
deal with the question of limit. My suggestion was he might be* able 

to deal with sanctions in the same wa y, where there is a difficulty in 

getting a meeting of the committee of inspection. My suggestion was that 

the Registrar might in the same way have power to deal with that, 

629 , That is the second string after the Board of Trade? - Yes, that was 
the second string after the Board of Trade, 

630, Chairman : Would you be prepared to consider ex post facto sanction 

by the Court, that is where perhaps it is a matter of urgency if the 

trustee is employing a solicitor? - In cases of urgency and where there has 

been no undue delay, 

631, I gather you want to leave the phrase "undue delay" and not specify a 
time? - I think so, yes, I think it is much better to have it in 

that form, 

632, Thank you for coming along this afternoon, Mr. Adams and Mr, Thomas, 



(The witnesses withdrew) 
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One general point I should like to make, is upon the question of 
practice, I think if possible, it would be advisable to give County Court 
Registrars jurisdiction in questions of discharge instead of the Judge as 
this would be usually more convenient. I also think a lot of time and 
expense is wasted on the present conduct of Public Examinations which often 
do not seem to me to serve too useful a purpose, and it might be well to 
cut down if possible, their length, or re serve them for questions by 
Creditors if any. The matters have already been fully covered by the 
•Official Receiver in his prelimiary examinations. 

Yours faithfully, 

(Sgd. ) CECIL H. COX 
Registrar. 



EXAMINATION OP WITNESS 

Mr, Cecil Hammond Cox, Bankruptcy Registrar, Birmingham County Court 
Called and examined 

^ 33 * Chairman: The two books in front of you, Mr. Cox, contain the amend- 

ments to the Bankruptcy Act and Deeds of Arrangement Act which we 
have been considering. It may be convenient to you to have these amend- 
ments in front of you, but as they are not definitely settled yet, we must 
ask you kindly to treat them as confidential. - (Mr. Cox): Certainly. 



634. 



Mr. Cox, you are the Bankruptcy Registrar of Birmingham County 
Court? - That is so. 



635. -And also District Registrar? - Yes. 

636 . The first thing we have been asked to consider is the question of 
discharges, and I think perhaps it would.be convenient if for a 

moment we forgot about existing bankruptcies. You will have had a cir- 
cular from us in which one scheme was outlined, and we have also had a 
slightly different scheme under consideration. The difference speaking 
very broadly, is this: in the scheme circulated to you, if the Court 

enters a caveat against a bankrupt on his public examination it fixes a 
day for hearing his discharge and considers it, much as it does now and 
in many cases no doubt refuses it. The refused bankrupt under that scheme 
then comes under onerous obligations as to reporting his whereabouts and 
so on, periodically to the Official Receiver. The other scheme is this: 
either at the conclusion of the public examination or at any time within, 
say two years after it, the Court may enter a caveat against the bankrupt. 
If it enters a caveat then it is up to the bankrupt to apply for his dis- 
charge, as, he has to today, and it is the caveated bankrupt and not the 
refused bankrupt who is under these onerous duties as to reporting and 
on ’ , to Official Receiver. I wonder if I might ask you which of 
those two schemes, speaking very broadly, do you think is the better 
one? - I should prefer the second one. 

637. Have you any particular reason for that? - Under the first scheme 
the caveat mi J st 5 s entered immediately after the public examination. 

That may not give the Official Receiver, or the Court for that matter, 
quite enough time to consider carefully exactly what has happened. More- 
over, it seems to me that, unless there are certain precautions laid 
down it might well be that the caveated bankrupt might be in a better 
position than the ordinary one. If no caveat is entered then the bank- 
rupt is automatically discharged at the end of two years. But if a 
caveat is entered then, as I understand the position, a date of hearing 
the discharge has to be settled when the Court will go into it and' dis- 
cuss what has to be done. 
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One general point I should like to make, is upon the question of 
practice, I think if possible, it would be advisable to give County Court 
Registrars jurisdiction in questions of discharge instead of the Judge, as 
this would be usually more convenient, I also think a lot of time and 
expense is wasted on the present conduct of Public Examinations which often 
do not seem to me to serve too useful a purpose, and it might be well to 
cut down if possible, their length, or reserve them for questions by 
Creditors if any. The matters have already been fully covered by the 
•Official Receiver in his prelimiary examinations. 

Yours faithfully, 

(Sgd, ) CECIL H. COX 
Registrar, 



EXAMINATION OF WITNESS 

Mr, Cecil Hammond Cox, Bankruptcy Registrar, Birmingham County Court 



Called and examined 

633. Chairman : The two books in front of you, Mr. Cox, contain the amend- 

ments to the Bankruptcy Act and Deeds of Arrangement Act which we 

have been considering. It may be convenient to you to have these amend- 
ments in front of you, but as they are not definitely settled yet, we must 
ask you kindly to treat them as confidential. - (Mr. Cox): Certainly, 

634. Mr. Cox, you are the Bankruptcy Registrar of Birmingham County 
Court? - That is so. 



635* And also District Registrar? - Yes. 

636 , The first thing we have been asked to consider is the question of 
discharges, and I think perhaps it would.be convenient if for a 

moment we forgot about existing bankruptcies. You will have had a cir- 
cular from us in which one scheme was outlined, and we have also had a 
slightly different scheme under consideration. The difference, speaking 
very broadly, is this: in the scheme circulated to you, if the Court 

enters a caveat against a bankrupt on his public examination it fixes a 
day for hearing his discharge and considers it, much as it does now, . and 
in many cases no doubt refuses it. The refused bankrupt under that scheme 
then comes under onerous obligations as to reporting his whereabouts, and 
so on, periodically to the Official Receiver. The other scheme is this: 
either at the conclusion of the public examination or at any time within, 
say, two years after it, the Court may enter a caveat against the bankrupt. 
If it enters a caveat then it is up to the bankrupt to apply for his dis- 
charge, as, he has to today, and it is the caveated bankrupt and not the 
refused bankrupt who is under these onerous duties as to reporting, and 
so on, to the Official Receiver. I wonder if I might ask you which of 
those two schemes, speaking very broadly, do you think is the better 
one? - I should prefer the second one. 

637, Have you any particular reason for that? - Under the first scheme 
the caveat must be entered immediately after the public examination. 

That may not give the Official Receiver, or the Court for that matter, 
quite enough time to consider carefully exactly what has happened. More- 
over, it seems to me that, unless there are certain precautions laid 
down, it might well be that the caveated bankrupt might be in a better 
position than the ordinary one. If no caveat is entered then the bank- 
rupt is automatically discharged at the end of two years. But if a 
caveat is entered then, as I understand the position, a date of hearing 
the discharge has to be settled when the Court will go into it and' dis- 
cuss what has to be done. 
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638, That is under the first scheme, - Then, unless some restriction is 
placed upon the Court, presumably the Court would have power to say: 

"I will grant this bankrupt his discharge, suspended for three months”, 
or six months, twelve months, or whatever the case may be. 

639 Yes. - ^ so, he might be better off under the caveat than he would 
be without a caveat, might he not? 

640, It might happen under the first scheme, - Whereas it would not happen 
under the second scheme which you have just outlined, 

641, No it would not. Thank you for that. If we may turn now for a 
moment to the existing -undischarged bankrupts, of whom there are, we 

are told about 40,000 in the country, what we thought of was a scheme 
whereby for a period of, say, two years after the passing of the Act the 
Official Receiver could apply to the Court for a caveat, and if he did then 
they would continue undischarged until they applied for and were ‘granted 
their discharge. Otherwise the general body of undischarged bankrupts 
would be automatically discharged at the end of that period, say two years. 
That would not, we thought, apply to the bankrupts who had been bankrupt 
before, or had not surrendered to the proceedings, or had had their dis- 
charges refused. - That scheme seems to me quite good, except that, as I 
outlined in my letter, it did strike me as to whether the period of two 
years is not rather short. Personally, I should have thought a period of 
four or five years would have been better, but that of course is quite a 
minor detail, 

642, Did you see any particular magic in the period of four or five years, 
when, if it is such a bad case as all that, the Court will presumably 

enter a caveat? - No, there is no particular magic in it in that respect. 

The only point is that the average bankrupt is only too anxious to start up 
again in his own name if he can, and whether you think he is sufficiently 
penalised by being debarred from that for two years is, of course, a matter 
for your consideration. 

643, I see you say you attach importance to their not trading under their 
own names, but is it not worse for the commercial world if they trade 

under somebody else's name? - Does not the commercial world then get some 
indication that there is something wrong? You see, if a man is trading 
under his own name, no enquiries need be made at all, nobody is put on his 
guard and the commercial world would take it as an ordinary transaction, 
but if Mr, Smith is trading under the name of Mr. Jones, or Mrs. Smith or 
Mrs. Jones, are you not to some extent put on your guard, and you would 
say: "Why is this, and why is the man not trading under his own name?". 

644# If you know it' is not his own name, well and good, but what we wore 
thinking was that if there is a notorious bankrupt called Samuel 
Shyster, who starts trading under the name of Thomas Trusty, the world at 
large does not know that Thomas Trusty is not his name? - I quite agree. 

It probably does not go far enough to catch the complete twister. But 
it did seem to me to be some safeguard by putting the creditor wise that 
there is something he ought to enquire about. 

645. Of course, if he sees over the shop the words "Matilda Jones", and 
then he finds Thomas Jones inside the shop, he probably suspects 
that it is his wife, and then he is put on his guard, I agree. - That is 
the only thing that was on my mind. 

Mr. Emmerson: There is the Register of Business Names, - How many 

people comply with the Registration of Business Names Act? 

Chairman: I think we are all . in agreement with you about the 

_ second bankruptcy, and about increasing the figure of £50 for the 
f ol pe ’ ti ' tionin g creditor's debt, and indeed on several of the next 
to - °^ n 8 ^ P° in t s you deal with. You would like County Court Registrars 
eal with discharges in lieu of the County Court Judge. Do you sec 
nra f eas ° n w ^y "^e practice should not be assimilated to High Court 
c ice, and the County Court Registrar be given all the powers that 
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the High Court Registrar has? - I think it would he an extremely good 
proposition, 

648, It seemed to us that, with the increased jurisdiction of the County 
Court it would almost have to be done in some busy Courts, - 

Certainly in the busy Courts it would prove very beneficial to the general 
working of the Bankruptcy Acts and the general working of the Court, 

649, Mr, Lloyd Williams : It is a fact, is it not, that the Registrar 

knows far more than the Judge about the debtor’s conduct? - 

Certainly -that is so. 

650, Chairman : It must be so, I think, because after all the Registrar 

actually hears the public examinations. - Yes. 

651 , Mr. Ijloyd Williams : I was hoping you would support me, Mr. Cox’ - I 

do strongly support you. 

652 , Chairman : What would you propose about public examinations? I see 

you think they could be cut down, but is not that a matter rather of 

practice than of legislation? — I suppose it is, but it does strike me that 
in the majority of cases it is a very large and useless expense. Put it 
this way: the general practice throughout the country is, I think, that 

the Official Receiver goes through the whole of the debtor’s history so as 
to get it down in the notes, which means that a shorthand writer has to be 
there to take it all down. Does that serve any useful purpose? I should 
have thought if the Official Receiver presented his report, the debtor 
asked if he had any comments to make upon it, and then any creditor 
present - which we very rarely get - is entitled to ask any questions, that 
would probably have covered all that is necessary. 

653, Do you not think the very publicity of the public examination is its 
essence? - Do you think it troubles the debtor very much? - 

(Chairman ) : It would trouble some debtors, I fancy. 

654, Mr. Lloyd Williams : Is it not essential to get out of the public 

examination the conduct of the debtor, which may subsequently lead 

to a prosecution? - Yes, I think it is, but my only point was whether it 
would be better for that to be brought out by the Official Receiver in his 
report than by questioning at the public examination. I do not think 
there is much in it, though. 

655 * Chairman : You say you do not have very much to do with deeds of 

arrangement, but do you ever have experience of bankruptcy petitions 
founded on deeds of arrangement which are really presented with the object 
of extorting some advantage from the debtor’ s failure, getting some 
advantage that the creditor is not entitled to anyhow? - I should say very 
few. You see, what really happens — I am talking particularly now of 
Birmingham - is that if the debtor has any substantial assets he is dealt 
with through his trade association. The trade associations go down to 
him and say: "You had better call your creditors together and let us deal 

with it", and they do, so that we do not see anything of it. If it is a 
really bad case, or the debtor has got no assets at all, then of course it 
is thrown into bankruptcy. 

636. Do you think it would be a good idea to give the Court power to dis- 
miss a bankruptcy petition if its object was to extort? - The diffi- 
culty I think you will get there is, how are you going to decide whether 
the purpose of the petition is to extort money? 

637. It is very difficult, I know, but suppose it was proved to the 
satisfaction of the Court that such was the case? - Then I think it 

would be advisable to give the Court power to dismiss the petition. 

658. Supposing the Court were given power to dismiss petitions founded 
on deeds of arrangement, on the ground that a receiving order was 
not in the interest of the general body of creditors do you think that 
would be a good idea or not? - No, I think any creditor for the requisite 
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amount should be entitled to say: . ’’This matter should be wound up by the 
Court and should be gone into by the Court” * You see, a creditor may be 
opposed to a certain trade association winding the debtor up, and I think 
he should have the option, if he so desires, of the debtor* s estate being 
officially wound up by the Court. 

659 . Mr. Emmerson : I never heard of a trade association acting as trustees 

under a deed; has that happened? - The nominee of the trade associa- 
tion often does. When I talk about the trade association, I - do not mean- 
the association as such, but the accountant or the secretary to the trade 
association who is often nominated under the deed. He winds it up, and 
accounts more or less to the trade association for his actions, 

fMr. Peirce ); That is a new one on me. 

660. Mr. Emmerson : I should have thought he would have accounted to the 

creditors. - The creditors are so af ten the trade association. 

661. Mr. Peirce : The members of the .trade association? - Yes, the members 

of the trade association, I beg your pardon. - (Mr. Peirce): It is 

more understandable now. 



662. Chairman : We were thinking of cutting down the time for petitions 

founded on a deed of arrangement to one month in all cases. Do you 
think that is a good idea? - I think it would be a good idea, yes. 

663 * Talking of time, do you think that the time for compliance with a 
bankruptcy notice is adequate? - On that, I was going to put the 
suggestion forward whether it would not be worth while having a further 
act of bankruptcy for non-compliance with a judgment debt, so that it gives 
the creditor if he likes the option of doing away with the service of the 
bankruptcy notice entirely, 

664 . Within what time would you suggest? - I think the present time. The 
present time is seven days which is adequate. . 

665 . Would you have it an act of bankruptcy not to satisfy a judgment debt 
within seven days? - I think so, or some longer period if you think 

otherwise. After all, the debtor knows he has got this liability over 
him, and if he does not make some arrangement in the seven days - or 
fourteen days, if you like, whatever you think - is there much object in 
serving him with a bankruptcy notice? 

666 . It would deprive him, would it not, of the right which he has under 
the existing law of filing an affidavit that he has got a counter- 
claim or set-off that he could not have set up in the action in which 
judgment was obtained? How would that apply to your view? - He could do 
it on the petition. 



667 , Yes, he could, that is true. Supposing we do decide to preserve 
the machinery of the bankruptcy notice, do you think the time of 

filing an affidavit of counter-claim or set-off is adequate? I think it 
is only four days, — Of course, that is nowadays a very short time. I 
would suggest he should have fourteen days. 

668 . Fourteen days for the compliance with the notice, and, say, seven 
days for filing the affidavit? - Yes. Nowadays, you see, four days 

is extremely short. By the time he gets it, and by the time he has ob- 

tained legal advice, and so on, the four days have gone completely. 



669 . He may be served with a bankruptcy notice late on a Friday after- 
noon? - Quite, and then he has got no time whatever. 

670. There was one other thing I wanted to ask you about. Do you think 
... "that the doctrine of reputed ownership serves any useful purpose in 

is day and age? - I do not think it does. 

671. Then it might just as well come out of the Act, might it not? - I 
should say there is not much object in retaining it. 
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672. Perhaps you -would like to give us your views on one other matter. 

We thought of recommending that the Sections relating to distress and 
execution should he brought into line and simplified by providing that if 
the creditor or the sheriff can hold what they have got for 21 days without 
notice of a petition, then they are home, but if notice of petition is 
served then the creditor has got to cough up. What do you think about 
that? - I think that is a very good provision. 

673. We are very much obliged to you, Mr. Cox, for your help. 



(The witness withdrew) 
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Secretaries 



MEMORANDUM SUBMITTED BY THE NATIONAL CHAMBER OF TRADE 



The National Chamber of Trade was pleased to he invited to submit its 
views to this Committee, and now that it is doing so would first of all 
wish to remind the members that it was formed in 1897 and is now Regarded 
as the premier co-ordinating organization for the retail distributive 
trades in the British Isles. Its membership comprises 860 local 
affiliated Chambers of Trade and Commerce and Traders Associations, 

1,250 individual members and the following thirty-four specific national 
trade associations: - 

The National Association of Cycle Traders. 

The Stationers’ Association of Great Britain and Ireland. 

The Music Trades Association. 

The National Association of Outfitters. 

The National Union of Retail Tobacconists. 

The National Federation of Retail Newsagents. 

The National Federation of Sub Postmasters. 

The- Wallpaper and Paint Retailers’ Association of Great Britain, 

The Booksellers’ Association of Great Britain and Ireland. 

The Relay Services Association of Great Britain and Ireland. 

National Federation of Master Bakers, Confectioners and Caterers. 
National Shoe Retailers Council 
Electrical Contractors’ Association. 

The National Federation of Saddlers and Leather Goods Retailers. 

The National Association of Funeral Directors. 

The National Federation of Fish Friers. 

The National Hairdressers’ Federation, 

The Retail Fruit Trades Federation. 

The National Federation of Ironmongers. 

The ‘National Union of Retail Confectioners. 

The National Pharmaceutical Union. 

The Association of Certified and Corporate Accountants. 

The Caterers’ Association of Great Britain. 

The National Federation of Credit Traders. 

The National Market Traders Federation. 

The National Association of Goldsmiths of Great Britain. 

The Federation of Sports Goods Distributors. 

The National Children’s Wear Association. 

The' British Poster Advertising Association. 

The National Pawnbrokers’ Association. 

The Incorporated Guild of Hairdressers, Wigmakers and Perfumers, 

The Radio and Television Retailers' Association, 

The National Federation of Retail Newsagents, Booksellers and 
Stationers. 

The National Association of Retail Furnishers. 

The following memorandum was prepared as the result of the opinions 
expressed by many of the above organizations, after the problem had been 
considered in one or more of the following ways: - 
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(a) By the Secretaries themselves, who in a number of instances are 
either accountants or solicitors: 

(h) "by special sub-committees composed in a good many cases of pro- 

fessional gentlemen interested in the points at issue in their day-to- 
day duties: and 

(c) by the opinions of members expressed at meetings when the subject 
was under discussion* 

Replying to the questions in the order in which they were set, we wish 
to say:- 

(l ) "Whether, and if so how, the Bankruptcy Acts should be amended in 
regard to the discharge of bankrupts. Comments on the scheme out- 
lined in the Appendix to this letter would be particularly 
appreciated, " 

Comments here were varied, but might fairly be summarised as indicat- 
ing that : - 

(i) Bankruptcies, whether under the Official Receiver or under a 
Trustee, take far too long to administer and the proposed new Act 
should give additional powers to the Official Receiver or Trustee to 
enable the administration to be carried out with greater speed. 



(ii) No necessity for amending the Bankruptcy Acts in regard to the 
discharge of bankrupts excepting where a bankrupt has paid his 
creditors in full. It is thought that the necessity for a bankrupt 
to disclose his bankruptcy before obtaining credit for more than £10 
is a valuable deterrent which should be preserved. Provision for 
the automatic discharge of a bankrupt should be made for debtors who 
discharge their debts In full. 



(iii) If the proposed scheme of automatic discharge is proceeded with, 
some provision should be made so that a caveat shall be automatically 
lodged by the Court If on public examination the bankrupt is found to 
have made a practice of obtaining credit beyond the reasonable needs 
of his business, or some other scheme should be devised to prevent 
such men obtaining an easy discharge and returning to their old habits. 



(iv) The results of greater latitude might be that unsuccessful 
traders would be inclined to take refuge in bankruptcy far too easily, 
with correspondingly detrimental results to those traders who manage 
their business in such a way as to keep it on a successful and pros- 
perous keel, 

(v) There is no weight of evidence that the provisions of these Acts 
are working unsatisfactorily or unfairly whether as regard bankrupts 
or their creditors. Bankruptcy must be considered most carefully 
in-as-much as it provides a method whereby an unsuccessful trader can 
lawfully escape from the payment of a proportion (sometimes a large 
proportion) of his just debts and, although there are a number of 
cases of bankruptcy through no fault of the bankrupt, yet there are a 
majority of bankruptcies which have only been caused by the extrava- 
gance and folly of the insolvent trader. 

( 2 ) "In relation to a second or subsequent bankruptcy where the 
bankrupt remains undischarged from a previous bankruptcy, whether 
assets acquired by the bankrupt after his previous bankruptcy should 
be applied in discharging the debts owing to creditors in the second 
or subsequent bankruptcy in priority to any debts remaining owing in 
the prior bankruptcy." 

On this question opinions were almost evenly divided; there was, 
however, a slight bias in favour of assets acquired by the bankrupt after 
the previous bankruptcy being applied in discharging the debts owing to 
creditors in the subsequent bankruptcy. 
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The Trustee and creditors in the first "bankruptcy will know more about 
the position of the bankrupt and it should be their responsibility to con- 
trol the activities of the bankrupt. If they are sufficiently indifferent 
to their own claims and the activities of the bankrupt as to permit his 
engaging in trade and suffering a subsequent bankruptcy, the earlier 
creditors should not have the same rights as subsequent creditors who had 
accepted the bankrupt as having full mercantile status. 

(3) "The desirability of increasing the monetary limits prescribed by 
the Bankruptcy Acts so as to take account of the fall in the value of 
money, particularly those relating to a petitioning creditor* s debt 
and to the estimated value of assets to enable an Order for Summary 
Administration to be obtained from the Court.'* 

The replies to this question showed a majority in favour of increasing 
the monetary limits, 

(A) "The advisability of limiting the vesting of after acquired 
property to such property as may be claimed by the trustees," 

The opinions expressed showed a substantial majority against the 
adoption of the change envisaged in this question. 

(3) "Whether creditors should be able to appoint the Official 
Receiver as Trustee in a non summary case." 

The opinions received in reply to this question showed a two to one 
majority in support; the reasons against, however, are very sound and may 
he summarised by stating that the Official Receiver’s duties are primarily 
concerned with questions of the debtor 1 s conduct and of criminal proceed- 
ings, and are not hampered in any way by the fact that a Trustee is realiz- 
ing the assets. There is full co-operation between the Official Receiver 
and the Trustee which meets the need. Both the Board of Trade and the 
Official Receivers may well be opposed to the proposal. 

(6) "Whether provision should be made for a conclusion of the bank- 
ruptcy where the debts are paid in full (with statutory interest) and 
a revesting of the surplus in the bankrupt without the necessity for 
any documentary transfer by the trustee," 

The replies to this question were two to one in favour of its 
adoption. As in the previous case, however, certain reservations were 
made. which would to a large degree depend upon what comprised the surplus 
in the hands of the Trustee, If the Trustee happened to be holding any 
assets, part of which were realised to pay the debts in full, the remaining 
part might be required by law to have documentary evidence in order that it 
could be returned to the bankrupt, for it must be remembered that whatever 
comes under the hand of the Trustee is vested in him. It would not be 
wise to disturb the existing law regarding the transfer of land and other 
items which can only be conveyed by writing, but in the case of other 
articles such as money, there should be no need for any documentary re- 
lease, 

(7) "The enlargement of the provisions of Section 51 of the Bank- 
ruptcy Act, 1 914 to cover all kinds of earnings including the wages 
of workmen," 

There was unanimous support for this suggestion. 

(8) "An amendment whereby all prosecutions for offences under the 
Bankruptcy Acts may be instituted and carried on by the Board of 
Trade in lieu of the Director of Public Prosecutions." 

^ e . ma 0°rity of opinions expressed were in favour of this amendment 
g made operative, although opposition to the suggestion was voiced on 
° grounds that prosecutions for offences under the Bankruptcy Acts are 
0 f U ,, ^ intricacy and for that reason there are not a great number 

em * As the various matters which have to be proved to establish 
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this type of offence are such as require detailed investigation by persons 
experienced in criminal prosecutions, it is better that such prosecutions 
should bo still the responsibility of the Director of Public Prosecutions 
although it is appreciated that the Board of Trade would have its own legal 
staff who would be mainly concerned with non-criminal matters. 

(9) "With regard to the Deeds of Arrangement, what provisions are 
desirable in order that there may be a more effective control by the 
Board of Trade over the administration of assets vested in a trustee 
under a Deed of Arrangement. tl 

On this issue, opinions were so evenly divided that , no conclusion can 
be drawn. 



In connection with the Scheme submitted for the consideration of the 
Committee, the replies received indicate a three to two majority against 
(a), but support for (b), (c) and (d). In connection with (e) - 

"Provision would be made for the automatic discharge of all existing 
undischarged bankrupts provided they had not been bankrupt on more 
than one occasion and the Court had not refused their discharge." 

- opinions were fairly evenly divided but with a slight majority in favour 
of the proposal. 



General Suggestions 

A number of general suggestions are submitted to the Committee f or 
consideration: - 

(A) The preferential position of the Inland Revenue should be can- 
celled and the Revenue should take its place (unless it happens to 
have some security) with ordinary unsecured Creditors. 

(B) A male bankrupt’s Estate should not be entitled to receive any 
tax refunds which are attributable to the wife 1 s income (whether or 
not the wife has been separately assessed). 

(C) Traders should be given, say, three years' notice of the minimum 
standard of book-keeping which they should observe, and when the 
standard of book-keeping of a bankrupt Debtor is considered to be . 
grossly defective, he should be suitably penalised. 

(D) The Act should be amended to provide that a Trustee could claim 
the return of either the original property or the value thereof in 
relation to any fraudulent conveyance, gift, delivery or transfer 
made within the period of six years immediately preceding the date 
of the Act of Bankruptcy. 

(E) Sums set aside for the payment of General Rates due to a Local 
Authority in the United Kingdom should be capable of being used as ' 
a debt to found a Petition in Bankruptcy. 

(P) Income Tax - It sometimes occurs that a person becomes bankrupt 
and subsequently, having obtained his discharge, builds up a further 
business and then honours his moral obligations by repaying those 
creditors who were not paid in full as a result of the bankruptcy. 
When this happens the payment of these old creditors is not allowed 
to the debtor as a deduction from profits for income tax purposes. 
Thus a repayment must be made out of taxed income. This has led 
to further difficulties on the part of the ex-bankrupt and it is 
felt that, where a person is sufficiently honourable to take this 
step, some recognition of this should be given by the Inland Revenue 
and some allowance made against current profits. 
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(G) At the present time the Trustee's accounts are subject to six- 
monthly audit by the Board of Trade. At the conclusion of Bankruptcy 
the Trustee applies for his release and then a formidable set of 
questions is addressed to him; these include such matters as how has 
he dealt with leases and other possible onerous property. These 
questions, if necessary at all, would be better addressed to the 
Trustee during the course of the administration of the Bankruptcy, 
e.g. at the time of the six -monthly audits. Some bankruptcies are 
very protracted affairs and go on many years, and it is most unfair 
that the Trustee should be faced with these questions at the conclu- 
sion of his task. The Board of Trade should be prohibited from 
adopting this procedure and release should be automatic at the con- 
clusion of the administration. 

(H) In connection with proofs of creditors, it appears to be needless 
for a creditor to be put to the trouble and expense of buying a 

Is. 6d. bankruptcy stamp and also paying an affidavit fee in respect 
of a claim for over £2. With regard to the affidavit fee, it is 
suggested that it might be sufficient if the Official Receiver or 
Trustee could require, if considered necessary, proof to be sworn. 

(i) The Bankruptcy Rules and procedure are too rigid and do not give 
sufficient discretion or latitude to the Trustee. The remedy would 
probably be to bring them more into line with those applicable to the 
voluntary winding-up of companies, which are more modern and 
practical. 

(j) The Official Receiver and Trustees should have more freedom in 
committing themselves to the payment of small fees and expenses on 
their own responsibility, especially for the purpose of obtaining 
information and employing the services of professional people where 
the amounts involved are small. The insistence on taxation of costs 
for the smallest imaginable bills serves no other purpose than to 
hamper the work of the trustees. 

(K) It appears that Official Receivers are particularly handicapped 
by having no fund at their disposal to meet initial expenses and such 
a fund should be provided from public sources subject to repayment 
out of the assets collected. 

(L) Public Examination is fixed at the time of notification to 
creditors of the first meeting. It should be convened or appointed, 
as the case may be, at the discretion of the Official Receiver after 
he has examined the statement of. affairs and the information supplied 
to him by the bankrupt. The Public Examination could be sent down 
for hearing upon the Official Receiver giving notice of not less than 
14 days of the date of any such examination. 

(M) The ’’Reputed Ownership” and ’’Order and Disposition” provisions 
of the Bankruptcy Acts are quite unrealistic having regard to modern 
tendency to acquire property on credit generally, in particular by 
hire purchase. 



EXAMINATION OP WITNESSES 



Carlton William Docking 
Stanley Davenport Hull, A.C.A. 
Joseph Walter Stevenson, P.C. C.S. 



Representing the National 
Chamber of Trade 



Called and examined 

^74. Chairman : Good afternoon. Gentlemen. Since we were appointed, we 

have been right through the Acts and have made certain provisional 
amendments to them, which are before, you in the two books which have been 
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produced. It might help you to refer to them. Naturally they are not 
definitely decided on yet because we have to hear what all the witnesses 
have to say, so I must ask you to treat them as confidential at present, - 
(Mr, Stevenson): Yes. 

675# We notice from your memorandum that you represent an enormous number 
of different interests, I am afraid you must have had awful trouble 
in collating the views of so many and such varied persons and making the 
whole into a coherent statement, - That was one of the difficulties - a 
great difficulty. But, as set out in the preamble, although the represen- 
tations are wide, an attempt was made by the various local Chambers to 
bring expert opinion to bear in the discussion of the problems, 

676 . The first thing we have been particularly asked to advise about, as 
you know, is the problem of discharges, and we thought that that fell 

into two parts - namely, the problem of discharge in future bankruptcies 
and the problem of the existing undischarged bankrupts. If we might just 
for the moment forget the existing bankruptcies, we have had before us a 
scheme which is a modification of the scheme which was circulated to you. 
The difference between the two schemes, putting it very broadly, is this. 
Under the scheme which has been circulated to you, and on which we have 
your comments, every bankrupt would have a date for the consideration of 
his discharge fixed by the Court, possibly a long time in advance, at the 
conclusion of his public examination. The Court would then consider his 
discharge, and if it refused it he would be under onerous duties as to 
reporting from time to time to the Official Receiver, and so on. Now, the 
amended scheme would work in a slightly different manner. The Court could 
enter a caveat, either at the conclusion of the public examination, or, on 
application, within a period of we thought two years after it. If it 
entered a caveat, then the bankrupt would have to apply for his discharge 
in the way he does now and he would be under those onerous duties of re- 
porting himself to the Official Receiver from the time the caveat was 
entered, but if no caveat was entered then he would be automatically dis- 
charged after a lapse of two years. Those, broadly speaking, are the two 
schemes we have before us, and I should be very interested to know which 
one you think is the better. - (Mr. Docking) : Who would have the right to 

enter the caveat? You mentioned the Court, I think, 

677. The Court enters it. - Only the Court? 

678. Only the Court. - On whose application? 

679. On the application of the Official Receiver or the trustee or a 
creditor at the public examination, and during the two years on the 

application of the Official Receiver or possibly the Official Receiver and 
the trustee - we have not quite decided about that yet. - The two schemes 
do not differ very much from one another, do they? 

680. The chief difference is that in the one case every caveated bankrupt 
has his discharge considered by the Court automatically, and in the 

other case the caveated bankrupt has to apply for his discharge. In the 
first case it is only the refused bankrupt who has to keep the Official 
Receiver informed of what he is up to, and in the second case every 
caveated bankrupt has to do so. I do not know how you view the two 

schemes generally? - (Mr. Hull): I think the answer to that from this . 
side would be this. The Chamber, in its correspondence with the members, 
has been rather impressed with a desire to keep strict control of the 
bankrupt, possibly for his own good. But, in any case, if the bankrupt 
had to make application, it would be better having the Caveat entered and 
then not making him report from time to time. If, at the public examina- 
tion, no caveat is entered but one is entered later, it seems to me that 
he ought to make application and have the whole matter examined before 
he gets his release. 

681 . That is what I thought you would say, because it is quite clear, I 
think that a much stricter control of bankrupts as a whole would 

be exercised under the new scheme than under the original scheme, which 
I imagine would recommend itself to you? - Yes. I may say that when I 
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first approached this question I was under the impression that the 
ose of the bankruptcy procedure was to relieve the debtor, but by con- 
versation and discussion with the various traders I have come into contact 
with I find they have the reverse opinion and they are all anxious to pro- 
tect the creditor. 

682. I suppose the answer to that is that they are intended to relieve the 
honest debtor and to penalise the dishonest one? - Yes. 

683. I know it is a very awkward question to lump at you like this, but may 
I take it that, on the whole, you think probably the latter scheme is 

preferable to the original scheme? - (Mr. Docking): I think so. It 

carries out more thoroughly the scheme that was originally placed before us. 

684. In connection with the scheme which has been circulated to you, I see 
from page 4 of your memorandum that there was a 3 to 2 majority 

against clause (a), but support for the next three. I do not quite know 
how that came about, because the next three are all dependent on the 
first? - (Mr, Stevenson): The difficulty here was to summarise and whilst 

there was , as stated, a 3 to 2 majority against clause (a), it was con- 
sidered - and this opinion was freely expressed - that if (a) had to be, 
then (b), (c) and (d) were almost certainly desirable. 

685. If we might now turn to the question of the existing undischarged 
bankrupts, of whom you may be surprised to know that there are about 

forty thousand drifting about this country at the moment - rather a 
staggering figure - what we thought of providing was this. First of all, 
there should be no automatic discharge for an existing bankrupt whose dis- 
charge has been refused by the Court, or who has been bankrupt on a previous 
occasion, or who has failed to surrender to proceedings, or who has had his 
public examination adjourned sine die. We felt that we could be fairly 
certain that all those bankrupts were pretty bad hats. Secondly, we 
thought of providing that other bankrupts should be automatically discharged 
two years after the Act comes into force, unless a caveat has been entered 
within that time. If a caveat is entered within that time they would be 
in the same position as other caveated bankrupts. Do you think that would 
be a reasonable solution of this problem? - (Mr. Hull): I should think so. 

My mind is running to one of my Stockport traders. who, in the cotton slump 
of 1925 to 1927, was made bankrupt. Like a large number of honest 
traders, he has since cleared his debts privately, but he dare not at this 
stage - having rebuilt the business and having his sons in the business - 
he dare not apply to the local Court for release without endangering the 
goodwill and the prosperity of the firm that his sons are now engaged in. 

686. Our provision would cover that, of course, - Your provision would re- 
lease him, yes. In the case of the honest bankrupt, it would be 

desirable. 



687. You say that the man you have in mind has paid in full? - Yes, 
possibly without the knowledge of. the Official Receiver. I under- 
stand there are a fair number like that. Quite frequently, without too 
much publicity, a reimbursement is made, even to the extent of interest, 
and in this case interest has been paid at four per cent. 

688, As he has done it all privately, I suppose that is one of the reasons 
he would have difficulty in applying for an annulment? - No, the only 

reason for his not applying is the publicity which would affect him. It 
has taken him twenty years to rebuild the business. - (Chairman ): That is 

the very sort of case in which one wants to provide for an automatic dis- 
charge. 



689. I see that on page 2 of your memorandum you put in a warning against 
allowing greater latitude. I think that may have been put in under 
a misapprehension because I do not think that either of the proposed 
schemes about discharges are going to allow greater latitude to bankrupts, 
are they? - 1 think the idea there was that if one could stave off the 
aire perils for two years and then be released automatically, the scheme 
m ight have a tendency to encourage bankruptcies. 
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690. But then do you not think that the threat of a caveat hanging over a 
man who is going to go bankrupt would be effective? - I was thinking 

more of the general public* s attitude, because if it gets noised abroad 
that if a man is made bankrupt after two years he is automatically released- 
that is the short-circuit interpretation they would place on it - there may 
be less appreciation of the responsibilities and dangers of committing acts 
of bankruptcy. 

691 . When you put that in your memorandum did you realise the proportion 
of bankrupts at tne moment whose discharge is suspended for more than 

two years? - (Mr. Stevenson): That is a figure which I personally was not 

aware of, and in none 01 the submissions was there any mention or any 
implication at all about that aspect of it. 

692 . I thought probably you had not considered that figure. I understand 

that only about 1 bankrupt in 5 at the moment applies for his dis- 
charge and has it suspended for more than two years. I do not know if 
that alters your view at all? - (Mr. Hull): I have been looking at parti- 

cularly the certificate of misfortune, and I think it would be rather a 
difficult certificate to obtain. 

Xour first comment on page 2, is that you think bankruptcies take too 
long to administer. Can you make any specific proposal as to how 
you would speed things up by legislation? - (Mr. Stevenson): No, that is 

one of the questions where there seemed to be a weight of opinion without 
a particular reason. Some of the answers have gone into detailed factual 
explanation, but in this one there was a fairly heavy concensus of opinion 
with no great amount of reasoning attached. 

694. Your wording is "additional powers should be given to the Official 
Receiver or trustee". I do not know if any of your members have 

suggested any specific power or powers that would help? - No. I think 
here, with great respect, a good many of my members have looked at this 
from the point of view of the trader rather than from the point of view of 
an administrator — and it does make a difference in the approach to the 
question, 

695 . What I personally felt, on reading your memorandum, is that you. can 
quite effectively try to slow things up by legislation, such as 

motor cars and other things, but when you try to speed them up - well a 
minimum speed limit for motor traffic might be a very disastrous thing on 
the reads. - I quite agree with that. There is a feeling in the letters 
we received that the whole procedure takes too long, but it is not 
supported by any detailed explanation or any facts. What I think is in 
the minds of many of the small traders is the summary case in which it 
seems to take a long tine before they get any. dividend. That is probably 
the point in their minds. I think we have got to put it into its proper 
perspective and have due regard, very largely, to the quarters from which 
it came. 

696. Your members, I see, were slightly in favour of the assets in a 
second bankruptcy being applied in discharging the debts in that 

bankruptcy before they were available to creditors in the first bankruptcy. 

I do not know what your own personal views about that are? - (Mr. Docking): 

I think that, as it says in the memorandum, it is up to the creditors in 
the first bankruptcy to look after their bankrupt. They have had their 
opportunity, and if there is another bankruptcy - well, the new creditors 
should have the benefit of the assets, with which in son® ways they have 
been very much associated - they may have furnished very many of those 
assets. I think it is fairer that they should help themselves first 
rather than that these probably entirely unsuspected creditors should come 
along and probably grab all there is. 

697. One witness made to us a rather interesting suggestion, that if 
after a second bankruptcy the bankrupt gets what has been called 

perhaps not very happily, a windfall, say a legacy from a deceased aunt 
or something of that sort, which has nothing to do with the fact that the 
creditors in the second bankruptcy have given credit, that windfall should 
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be equally divisible amongst both sets of creditors. It is a complication. 

X do not know what views you have about that? - (Mr. Hull): The division 
would he most difficult. I happen to be one of a minority on this question. 
My Council took the view that the creditors in the first bankruptcy should be 
entitled to prove in -the second, partly on the grounds that the man had been 
relieved of his debts in the first bankruptcy, and that he had gained his 
experience in trade at the expense of the creditors in the first bankruptcy. 
Having gained experience and having gained contacts he then starts in busi- 
ness again and fails a second time. Consequently both sets of creditors 
were equally entitled, to receive a share of what he then has. After all, 
the trustee of the first bankruptcy would only be proving for the unpaid 
debt owing to the creditors in that bankruptcy. They would only get a small 
dividend of the debits owing in the first bankruptcy. 

698 , In other words, your own people were in the minority? - Yes. 

699 , And would be in favour of leaving the present system substantially 
unchanged? - Yes. But that is one Chamber out of a large number. 

That is not a personal view. That is my own Council's view. 

700, Mr. Docking, you are with the majority? - (Mr. Docking) : I am with 

the majority. There is Just one other point. Creditors in the 

first bankruptcy, have usually, long before the second bankruptcy, abandoned 
any hope of ever seeing anything further from the bankruptcy. It is quite 
a windfall if they do get something and I think that the later creditors 
should be satisfied first, even though it does come from a windfall, 

701, As regards the monetary limits, your people, on the whole, are in 

favour of putting them up in principle? - (Mr. Stevenson): Yes, very 

definitely, 

702, Some of them are quite ridiculous, of course, having regard to the 
present day value of money. What about the petitioning creditor' s 

debt? It is fifty pounds at the moment. Would you be in favour of in- 
creasing that, or not? — (Mr. Docking): Yes. We have conferred and we 

think that a suitable increase would be to one hundred pounds. 

703* It is not actually keeping pace with the fall in the value of money? - 
Not quite, but we felt that it is useful to be able to have the 
threat of bankruptcy over a man and to be able to serve a bankruptcy 
petition at one hundred pounds. Certainly it should not be necessary to 
have a debt of more than one hundred pounds before one could do it, 

704. Would you like to suggest a figure as regards what property the bank- 
rupt can move without being arrested? - (Mr. Stevenson): The point 

was not specifically raised in any of the replies we had. 

705. Perhaps I could help you about that. This figure links up with the 
property he is allowed to keep, such as bedding, clothing and tools 

of his trade under Section 38 , There the limit at the moment is twenty 
pounds, which is quite ridiculous. We thought that the two figures should 
correspond, that possibly we might put them each up to fifty pounds, - 
There is no comment in any of the submissions. 

706. Would you be in favour of raising the ceiling for summary cases? It 

is three hundred pounds at the moment. - (Mr. Docking): Yes; we had 

in mind five or six hundred pounds. 

707. To save going through all the monetary limits, very broadly speaking 
would you suggest that, if it is desirable to alter any one of them 

at all, it should be at least doubled? - Yes, certainly. - (Mr. Hull): 

Yes, - (Mr, Stevenson): Yes * 

708. We were rather surprised to see that a substantial majority of your 
members were against changing the law about the vesting of after 

acquired property, We wondered whether you thought that they had really 
understood what the point was. - (Mr. Docking): We felt that it was a 
safe provision for all property which a bankrupt acquires to vest in the 
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trustee. The trustee can intervene at any time, of course. I think I am' 
right in saying that if the bankrupt acquires property and disposes of it 
for a fair consideration before the intervention of the trustee, there i s a 1 
good title. If the property vests in the trustee he can immediately 
descend upon it. His title is good. There is no question of getting it 
vested in him. 

709. But, if it is something which he does not want, the unfortunate 
trustee may be saddled with a white elephant and to get rid of it he 

has to go to all the trouble and expense of disclaiming, it? - He has not 
got to unless he intervenes. I would submit that that has not been a 
practical difficulty in the past. \ This question of vesting has worked 
very well in the past. 

710. There have been hard cases in connection with after acquired lease- 
holds. - He can always disclaim them. 

711. But it puts him to some trouble and expense. - There are other cases 
where it has been very much to his benefit. People have perhaps 

searched and have found there is a bankruptcy registration and have gone 
to the trustee in bankruptcy and pointed out that this property is avail- 
able. 



712. We have provisionally provided that the bankrupt should be under a 
duty to disclose all after acquired property. That is certainly 

important and would help? - Yes, of course. ' 

713. The trouble is, as you probably realise, that some of the trustees 
feel that they have been put in a very awkward position by the 

decision of the Court of Appeal some little time ago in the case of re 
Pascoe, and a lot of the trustees feel they would rather see that decision 
altered by legislation so that they are not automatically saddled with the 
stuff that they want to disclaim and also that they have a right to dis- 
claim, which may be in doubt. — Those are the views which have been 
expressed by the Chambers; they are not, of course, expressed from the 
angle of the trustee or the Official Receiver. 



71if# We have to get his point of view and the trustee's point of view. - 
Prudence suggests that the Official Receiver or the trustee should 
have everything he can have and then get rid of it if he does not want it 
all. 

715* I see that there is a 2 to 1 majority in support of the proposal that 
the Official Receiver could be appointed as a trustee in a non- summary 
case, but you think that the Board of Trade and the Official Receivers may 
not like that. Why do you think that they will not like it, because we 
have not found any opposition from them yet? We, on the whole, thought 
that it was a good idea, and they seemed quite agreeable. - (Mr. Stevenson): 
I think there is general support, as expressed by the 2 to 1 majority, but 
there is a feeling of caution - that it should not be made obligatory. 

The Official Receiver should have the right, if it was a sound, case, ' but 
the case should not be foisted upon him. He should not be conpelled to 
take it. 

716. You mean that he could say in any particular case: "I do not care 

what you want, I am not touching this case. You must appoint your 
own trustee"? - Subject to supporting his refusal, yes. 



717. We have not found any such objections from the Board of Trade as you 
apprehend. Perhaps that knowledge might ease your mind a little? - 

It certainly would. If the Board of Trade would not object, we would be 
in favour of their taking on non- summary cases. 

718. I think the easiest way of dealing with the next question would be 
to ask if you would be good enough to look at our revision of 

Section 69 in the book in front of you. If you will just take your time 
and road it through and tell us if you think it meets the case of a debtor 
who has paid in full and there is a surplus resulting. - (Mr. Docking): In 
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approving this proposal in our report we did reserve the question of lease- 
hold land. I presume that if the suggestion envisaged in Section 69 ( 1 ), 
namely that the surplus shall pass to and revest in the bankrupt without 
any conveyance or assignment, were carried through, the title to the 
property would he evidenced by a certificate of discharge issued by the 
Court and that would be the item of the title. 

719. Yes, - Personally, I cannot think of any case where that should not 
be sufficient evidence pf title. I do not think we have any further 

observations to make on that Section. I do not say that we have digested 
by any means sub-sections ( 2 ), ( 3 ), ( 4 ) and ( 5 ) very thoroughly. 

720. You could not, of course, in the time available, but on the glance 
you have had you do not see any objection to it? - No. We thought 

the important one was the first sub-section and we have not considered the 
others very thoroughly, of course. 

721. We thought that possibly some of your members might have been under 
a misapprehension in regard to No. (8) on page 4 of your memorandum 

because, as far as we understood it, the Board of Trade has a legal staff 
not only expert in civil matters but they have a number of members on their 
staff who are really specialists in these particular classes of criminal 
offence. I take it that if we are right in that, your members would have 
no objection to the transfer of the prosecutions in general from the 
Director to the Board of Trade? - My own Chamber were just not interested, 
and I think that is the majority feeling. It is very much an inter- 
departmental matter. 

722. It is not really a matter which affects you very much? - We are not 
in a position to express any opinion of any use to you. My Chamber 

refused to consider it. - (Mr. Stevenson): May I say that we had only 
seventeen replies to that particular question altogether? 

723. We are not surprised to notice that you think that the preferential 
position of the Inland Revenue should be cancelled altogether. 

Supposing that we were to recommend that and the Government, or Parliament, 
would not have it; do you think it would help if the Revenue were reduced 
to the last year and not to a selected year for purposes of preference? - 
(Mr, Hull): I usually find that the Inland Revenue claim is based on an 

estimate which is a half -guess by the Inspector because the bankrupt has 
invariably failed to keep proper books or present proper accounts, 

724. So it is based on one of those estimates which, in turn, proceed on 
the basis of thinking of a number and doubling it? - Yes, Then they 

claim a prior position in the bankruptcy, to the detriment of other 
creditors. 

725. At the moment they can claim priority for any year they choose - and 
they naturally choose the best year? - They always do. 

726. Supposing we cannot get their preferential position abolished 
altogether; would it help, do you think, if they were made to take 

the last completed tax: year before the receiving order - which in most 
cases is a pretty thin one for them because the bankrupt does not make 
much profit in his last year? - I would like to send them the trustee' s 
statement and ask them to work out the precise amount of tax due in view 
of the figures submitted; that would clear away a large number of claims, 
ut from a practical viewpoint, I think that it would be better to have 
he last year because very often in those cases where an honest man goes 
ankrupt because he has over-bought in stock or trade has varied and he 
xs incapable of meeting out of cash and other liquid assets his current 
e ts, if the Inland Revenue took the last year they would find that 
, , We] f e taking a year of small profits, which would be a true return of 
(Mr 4 ^ Si21ess N as against the higher profits of previous years. - 
t * , 0G ^^ n s): As regards (a), is there any r e as on why, if we are going 

°?r aV0Ur " bring the Inland Revenue into line with the ordinary 
itor, we should not do the same with the local authority? 



( 59944 ) 

Printed image digitised by the University of Southampton Library Digitisation Unit 



727. We saw none at all. We thought that they should be on the same 
level. - That was my view. 

728. I personally was very interested in your suggestion under (b) to see 
that you were proposing - and it struck me as a very important 

point - that the estate should not be entitled to tax refunds attributable 
to the bankrupt’s spouse’s income. I think I am right in saying that the 
only reason why the reverse is the case at present is that it was so 
decided by Mr. Registrar Miller some years ago in a case where I appeared 
for the bankrupt’s wife, and the money involved was such that it just was 
not worth appealing. I always have thought it was wrong. Would it meet 
the case, do you think, if we included on that part of Section 38 , which 
provides that the divisible property shall not comprise certain things, the. 
words ’’Any refunds of tax attributable to the income of the bankrupt's 
husband or wife". Do you think that would meet the case? - That is a very 
difficult question. 

729. I know. Of course, the husband is liable to the Inland Revenue to 
tax on his wife’s income, but I have always thought that that is 

merely a part of the machinery of tax collection. It does not mean that 
any refund belongs in equity to the husband. It has always seemed to me 
wrong that the trustee should be able to claim money which has been overpaid 
by the wife because it is taxed at source, get it back and then not hand it 
over to the wife at all but distribute it to the husband’s creditors. Of 
course, if the wife is bankrupt it applies equally the other way round - 
except, of course, that she is not liable for tax on the husband's income. 
However, you think we could meet the case by suitable amendment to 
Section 38 , do you? - Yes. 

730. As regards your remarks about book-keeping, do you not think that 
Section 158(3) of the Bankruptcy Act, 1914, as amended by Section 7 

of Bankruptcy Act, 1926, covers that point? - (Mr. Hull): I think the real 

difficulty is usually the bad bankrupt who has failed to keep any books at 
all. The attitude that the Chamber adopted was, could there not be a code 
of conduct with a specified list of books which are essential and which 
shall be kept? We have a precedent under the Companies Act as to what are 
the books which shall be maintained. Could not the same thing be incor- 
porated in the Bankruptcy Act and perhaps publicised? 

731 • Mr. Lloyd Williams : Is it not more a matter for the trade association 

to advise them as to which books they should keep? - I think they 
would take far more notice of a government document than the trade associa- 
tion, The good people would keep proper books anyhow. It is invariably 
the bad bankrupt’ who does not keep books. 

732. Even if you made a statutory provision, a bad bankrupt is still going 
to ignore it? - Yes, you cannot make people good by legislation. 

733. Chairman : Incidentally, I do not think we should ever get the 

' Government to circulate all the retail traders with a tract telling 
them what books to keep and how they should keep them. - (Mr. Docking) : I 

do not think that is practicable. 

734. What I think your various associated Chambers might possibly consider 
doing is circulating a copy of Section 158 to their members which 

would show them what the minimum required by law was. But that is rather 
a matter for you than for us. - Yes, 

735. I am afraid I do not quite understand the next thing, you say here, 
which is about the provision that a trustee could claim property or 

the value thereof in relation to any fraudulent conveyance, and so on. 

As I understand it, if it is an actual fraud on creditors, the property is 
recoverable by the trustee under the law as it stands, right back for six 
years, under what is now Section 172 of the Law of Property Act. Were 
you talking about actual fraudulent conveyance or was this intended to 
apply to the so-called fraudulent preference? - (Mr. Hull): To the fraudu- 

lent preference, really. 
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• Does it mean that you think that the trustee should go hack as 

I'-* regards the so-called fraudulent preference for the -whole period of 
• vears? - (Mr. Docking): The suggestion hy the people of these other 

Chambers is that it should he six years. That seems a very long while. 



ixi After all, a so-called fraudulent preference is a payment to a 

genuine creditor and the principle has always been, until now, that 
ovided a man docs not go bust within six months he is entitled to pay 
his genuine creditors in any order he pleases. I should have thought 
myself that to create uncertainty as to whether you could retain payments 
for as long as six years would lead to a very serious upset in commerce. 
It rather sounds to me as though it is a suggestion made by somebody who 
did not quite appreciate the difference between an actual fraudulent con- 
veyance and a so-called fraudulent preference. - There certainly docs not 
seem to be any general concensus of opinion on this point. - 
(Mr. Stevenson): I have found the actual submission. It is as quoted, 

but* as far as I can see it is an isolated one. 



738, It is definitely a suggestion -by someone who was confusing the two 

things? - (Mr. Docking): Xes, I think so. 

739, Xou do agree, do you not, that if it is intended to apply to fraudu- 
lent preference it is really beyond the realm of practical policy? - 

Yes, I certainly do. 

740, The next one of your general suggestions, which I am afraid I do not 
understand, reads: 



"Sums set aside for the payment of General Rates due to a Local 
Authority in the United Kingdom should be capable of being used as a 
debt to found a Petition in Bankruptcy. " 

Can you say what that is intended to mean? - I do not know. Quite 
frankly, I do not know what it means. It was sent down to us and I 
puzzled over it, . but I, personally, can find no meaning to it. We had a 
preliminary discussion this afternoon, and we made no headway on it at all. 
We thought it might be something to do with sums paid in advance to local 
authorities on account of rates, but that did not make sense. As we do 
not know what it means at all, we should like, on behalf of the Chamber, 
to withdraw it. 



741. four suggestion about the honest man who pays up the debts of his 
bankruptcy, but is taxed in full on his earnings, seemed to us an 

admirable suggestion, but it is rather outside our province, is it not? 

We are only asked to recommend amendments to the Bankruptcy Acts, - 

(Mr. Stevenson): It is a point which seemed to have a sufficient interest, 

if I may say so, to allow of its bringing forward. 

742. It is a most interesting point, but I do not think we can do anything 
about, it within our terms of reference. I am afraid, also, that 

your suggestions about the six monthly audit and the questions asked of 
trustees are rather outside our powers, because they do not come into the 
Acts. But if it is any consolation to you I gather that the practice you 
suggest has been largely adopted by the Board of Trade even before your 
memorandum came in. Do I understand that, as regards proofs of debt, you 
are proposing to save ejqpense by not requiring the creditors to swear them 
un ^ Gss the Official Receiver asks that they should be sworn? - 
(.Mr, Docking): This, again, is just a suggestion which has come up from 

somebody, and I do not think there are a great number of people who have 
expressed any. opinion on this subject. But I should have thought it was 
very necessary .that there should be some definite form of proof of a 
v a cos 't of 2s. 6d, is trifling. If I may say so I think it is 

a bad suggestion. 

743. Which do you. object to most, the affidavit fee or the Is. 6d. 

i “ •£ not object to either very much, but the Is. 6d. stamp 

the -*° vf 16 ^ s ^ ou ^ <3 - object to, if I had to object to it. But I think 
s ^°uld be an affidavit. I think debts should be proved. 
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714t-* If the Official Receiver takes the oath, which he can do, there are 
no fees payable for the oath? - I believe that is so. 

745. So there is only the Is. 64. stamp? - Tea. 

74 . 6 . I rather agree that it means that a creditor, who has lost his money, 
has to pay Is. 6a. for the privilege of proving he has lost it, but 
that involves the whole question of fees in bankruptcy. - (Mr. Stevenson): 
It is an isolated opinion again. - (Mr. Docking): It does not seem a 

matter of very great importance, and worthy of the time of the Committee. 

747 . I suspect that your next suggestion is also a rather isolated one. 
This proposes bringing the bankruptcy procedure more into line with 

the voluntary winding-up of companies. We thought that that was possibly a 
bit of rather fallacious reasoning, with great respect, because the 
essence of bankruptcy, after all, is that it is compulsory. - I think 
your assumption is correct, 

748. Your suggestion of trustees and the Official Receiver being allowed 
to pay small fees without taxation has been made to us by others, as 

well. What sort of amount do you contemplate? - (Mrl Stevenson): I have 

the submission before me, but there is no mention of the figure. 

749. The suggestion made by another witness was £10. I do not know if 
that is the sort of thing you contemplate? - That should be 

sufficient. It is a reasonable sum. - (Mr. Docking): We would certainly 

concur with that figure. 

750. You would be in favour of limiting taxation to solicitors' bills? - 
Yes, I should, 

751. Has it been your experience that the Official Receiver has been 
handicapped by having no funds? A deposit is asked for, expressly 

to meet initial expenses. - I have no experience to enable me to assist 
you. - (Mr. Stevenson) : There again it is one opinion, but it came from 

a very large and a very widely based organisation; an organisation which 
brings within its membership not only retailers but members of professions, 
and wholesalers and manufacturers. Would it be possible for a find to be 
available to meet those cases, rather than that it should have to be pro- 
vided, as at present, by the petitioner having to pay £7. 10. 0 . deposit 
to the Official Receiver? 

752. That is getting on towards the prospect of a nationalised bankruptcy, 
service, is it not, which I am afraid is rather outside our terms of 

reference? - The specific recommendation concerns funds at the disposal of 
Official Receivers, and that would need to be a national fund, 

753. The last thing in your memorandum is something which not only we, 
but I think every witness we have had has entirely agreed with, and 

that is that the reputed ownership clause is entirely out of date. - 
(Mr. Docking): Yes, I see you have already struck it out of your- copy 

here. 

754 . ' Mr. Emmerspn : On the question of the postal vote by the committee 

of inspection, supposing you cannot get a quorum of the committee, 
would you be in favour of. a resolution being binding if all the members 
of the committee agreed to it in writing? - (Mr. Hull): 1 should say, 
yes. It follows company law practice in a large number of cases. 

755. Would you be in favour of a trustee under a. deed of assignment, if 
he was not satisfied with the debtor's conduct, being able to put 

the matter into bankruptcy? - Speaking personally, I would have put him 
past bankruptcy: X would put him in gaol. But from practical 

experience, it is difficult when you have an assenting debtor who is 
awkward. ’ It would be nice if you could put him into bankruptcy. 
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756. Would you agree with the suggestion that a deed of assignment should 
only he available as an act of bankruptcy for one month? - I think if 

it is going to be used as an act of bankrupted there should be a rather 
restricted time limit for it to be so used. 

757. There has been a suggestion that members of the committee of 
inspection, when attending meetings, should receive a small fee, in 

addition to their out of pocket expenses. The fee suggested is a guinea. - 
It is sometimes hard to get people to a committee of inspection. If a 
committee member loses time and gives .service I think his efforts ought to 
be acknowledged, if only in a small way. 

758 . By ah attendance fee of a guinea? - Yes. 

759 . Mr, Sherwell : Would it make people more likely to attend, if they 

got a guinea? - Some would, but the only question is the man who 

signs in at 2. 3 ® and goes again "at 2,45 - having got in his attendance - 
owing to urgent business elsewhere, 

760. Mr. Lloyd Williams : But he has not earned his guinea? - He may be on 

three committees at the same time, and earning three guineas out of 

then, - (Mr. Stevenson): By and large we would favour it. 

761. Mr. Sherwell : At the moment, a general proxy can only be given by a 

creditor to someone in his employ. Would it be convenient to the 

general body of traders to be able to give a general proxy to whomsoever 
they liked? - (Mr. Docking): I should have thought so. It might be his 
accountant. - (Mr. Hull): I see no reason why not. The Companies Act, 
1948, has said that one may appoint a person not a member of a company. 

I see no reason why bankruptcy should be different. 

762 . Chairman: Would you be. in favour of a general proxy, who was not in 

the permanent employment of the creditor, serving on the conmittee of 

inspection? - I should say no, myself. My first reaction would be no. 
Proxies are often appointed to go and hear what is happening, and see what 
is taking place, and what is the debtor' s reaction and things like that, 
and they go back and report. But to give the same man the right of being 
appointed to a committee of inspection, because he happens to be present 
there or is known, may. not be desirable from the creditor's position. - 
(Mr. Docking): I think you may' get anybody on to the committee of 

inspection in that way, and they may possibly be quite undesirable people. 

763 . Have you any views on that Mr. Stevenson? - (Mr. Stevenson): I think 
it could be very dangerous to allow a proxy to serve on the coranittee 

of inspection. 

764. I think that is all we want to ask you. Thank you very much for 

your attendance. . 

(The witnesses withdrew) 
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memorandum: submitted by 

THE SOCIETY OP INCORPORATED. ACCOUNTANTS 



This memorandum is in four sections: ~ 

Section A. Comment on the- matters set out in paragraph 3 of the 
letter of 2nd November, 1 955, from Mr. B, MacTavish, 
Joint Secretary of . the Bankruptcy Law Amendment 
Committee. £ 



Section B. Suggested amendments to the Deeds of . Arrangement Act, 
1914 . 

Section C. Other amendments to clarify questions of doubt or to 
facilitate administration. Paragraph 4 of the letter 
from Mr. B. MacTavish refers. These suggestions are 
arranged in the order in which they occur in the 
Bankruptcy Act, 1914» ' 



• Section D. Amendments to "bankruptcy law calculated to "bring 
"bankruptcy procedure into nearer conformity with 
liquidation procedure. 



Section A. 

Comment on the matters set out in paragraph 3 of the letter of 
2nd November, 1935, from Mr. B. -MacTavish, Joint Secretary of the 
Bankruptcy Law Amendment Conmittee. 

1 . The Discharge of Bankrupts: The Scheme in the Appendix to the Letter, 

There is a division of opinion about the suggestion that every 
bankrupt should be automatically discharged at the end of two years after 
the conclusion of the public examination unless a caveat -were entered on 
the Court file against such automatic discharge, as contained in subpara- 
graphs (a), (b) and (d) in the appendix to the letter. 



Some favour the caveat system as suggested. 

Some favour the caveat system but think that the period of two years 
is too short. They suggest four or five years as being more suitable. 

Some are against automatic discharges, even with the safeguard of the 
caveat, and think that every bankrupt should be required to" apply for. his 
discharge in order to obtain it. 

All are concerned at the large numbers of undischarged bankrupts and 
would be glad to see some means adopted of reducing them. The administra- 
tive convenience of the scheme suggested in Mr. MacTavish 1 s letter is 
appreciated, but the weight of opinion is in favour of increasing the 
period from two to four or five years and against automatic discharges 
without application by the debtor. 
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The proposal in subparagraph (c) that bankrupts whose discharge was 
refused should keep in touch with the Official Receiver and account to him 
at intervals of six months is supported. It might be applied to other 
bankrupts, e.g., by Court order on application. 

All are opposed to the suggestion for the automatic discharge of all 
existing bankrupts who have not been bankrupt on more than one occasion and 
vrfiose discharge has not been refused by the Court, which is outlined in 
subparagraph (e) of the appendix to the letter. 

The reasons put forward in support of the above views are as follows: - 

(1) Those favouring the caveat system were of the opinion that the 
Official Receivers of the Board of Trade, by reason of their wide 
experience of a large variety of cases, were in the best position to 
judge the value of the suggestions. 

(2) Those who favoured the caveat system but thought that the two 
years period was too short; did so because: - 

(a) In some cases facts relevant to the question of the debtor’s 
discharge would not come to light in this period « indeed, some 
debtors might be tempted to try to suppress information about 
themselves or their estate during such a relatively short period. 

(b) They were of the opinion that not sufficient time would 
elapse to permit the operation of the after-acquired property 
provisions to have a reasonable chance of producing some benefit 
for the creditors. 

(3) Those who were against automatic discharges, even with the ' safe- 
guard of the caveat, attach considerable importance to the principle 
that discharge is a priviledge which should only be granted to debtors 
who are willing to submit their conduct to a final assessment by the 
Court. 



(i) The automatic discharge of certain existing undischarged bank- 
rupts is opposed for the following reasons: - 

(a) Many bankrupts whose discharge might be a danger to the 
trading' community would not have applied for their discharge 
because aware that it would probably be refused, yet because 
their discharge had hot been refused by the Court, they would be 
in a position to receive an automatic discharge, provided that 
they had not been bankrupt on more than one occasion. The auto- 
matic discharge of a large number of existing undischarged bank- 
rupts would thus , release on to the trading community a number of 
undesirable persons who would forthwith be able to trade under 
cover of limited liability companies, etc. 

0) if any attempt were made to examine the facts of each case 
before granting the discharge the administrative problem facing 
the Official Receivers and the Courts would be enormous and the 
expense probably prohibitive. 

The solution suggested is to allow all existing undischarged bankrupts 
0 have not applied for their discharge at the commencement of any pro- 
posed new Act to remain undischarged bankrupts, until death if necessary, 
ut with the benefit of their existing remedies. 

Recommendations : - 



introd* & SyS ^ em automatic discharge. 



subject to a caveat, is 



(0 The period which must elapse before an automatic discharge can 
operate should be increased from two to four or five years. 
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(2) In that case, the Official Receiver should have power to enter a 
caveat against an automatic discharge at any time during the four or 
five years, and not only on the conclusion of the public examination, 

(3) The trustee in bankruptcy of the debtor’s estate should aiso have 
power to apply to enter a caveat within this period. 

(if) Any provision for an automatic discharge should not operate on 
the occasion of a second or subsequent failure (not necessarily 
bankruptcy). This effect could be obtained by a rule that in such 
circumstances the Official Receiver should invariably enter a caveat. 



B. The preferred method of reducing the number of undischarged hanir . 
rupts is to place on all bankrupts a duty to take steps to bring the 
question of their discharge before the Court after the lapse of a reasonable 
time, if they have not previously done so. This could be done by providing 
that, at the end of four or five years from the conclusion of the public 
examination, the Official Receiver should send the bankrupt a notice 
requiring him to apply for his discharge, if he had not previously done so 
within a specified time after receipt of the notice. Failure to do so ’ 
would, on proof of service of the notice, be punishable as contempt of 
court. 

The present procedure for giving notice of the application for dis- 
charge to all interested parties should be retained. 

The new procedure would apply only to persons adjudicated bankrupts 
after the new Act came into operation. 

All existing undischarged bankrupts at that date would retain their 
existing remedies. 



2.- Application of After-Acquired Property in a Second or Subsequent 
Bankruptcy . 



On this issue there are divided views. The majority view is that 
assets acquired by a bankrupt after a previous bankruptcy should, so far as 
not already distributed by the trustee in the previous bankruptcy, be 
divisible among the creditors in the second or subsequent bankruptcy in 
priority to any debts remaining unpaid in the first bankruptcy. The 
minority view is that matters should be left as they now are under 
Section 3 of the Bankruptcy (Amendment) Act, 1 926. There are good reasons 
for both views, and the Council feel unable to do more than report that the 
balance of opinion among members of. the Society seems to be in favour of 
the first. 



3» Increase in the Monetary Limits Prescribed by the Bankruptcy Acts. 

The only increases recommended are:- 

0) Tools of Trade, etc. Section 58 (2) . * 

The value of the tools, of trade, apparel and bedding of the bank- 
rupt and his family which are not conprised in the property divisible 
among his creditors should be increased from £20 to £1 50. 

To prevent possible disputes and abuses, the subsection might be re- 
written m the form The necessary tools (if any) of his trade and the 
necessary wearing apparel etc." 

( 2 ) Summ ary Administration of Small Estates. Section -|?q . 

_ The Court should have power to make an order for the summary 
administration of the estate qtfien the property of the debtor is not 
likely to exceed in value £500 (instead of £300). 
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There should he no increase in the minimum debt of £50 prescribed by 
Section i)-(l) (a) as necessary to support a creditor's petition. It is 
felt that this amount mas originally fixed at what was at the time a rather 
high figure. It is regarded as now fixing a fair limit to the liability 
to be adjudicated on a creditor' s petition. 

4. The Advisability of Limiting the Vesting of After-Acquired Property 

to Such Property as may be Claimed by the Trustee . 

This has been taken as referring to the decision in Ee Pascoe. ("1 941*.) 
Oh. 219, (1944) 1 AH E.E. 281, wherein it ms decided by the Court of 
Appeal that after-acquired property of a bankrupt vests automatically in 
the trustee in bankruptcy under the Bankruptcy Act, 191 4, Sections 38 (a) 
and 47 (l ) > although the .bankrupt has certain rights in respect of it, such 
as the right under Section 47 (l) to pass a valid title thereto to a person 
dealing with him bona fide and for value. 

No examples of difficulties arising from the decision in Re Pascoe 
have been brought to the notice of the Council of the Society, but it is 
clear that the decision could create difficulties where property burdened 
with onerous conditions is acquired by or devolves on the bankrupt after , 
his adjudication. 

It is therefore suggested that it would be advisable to limit the 
vesting of after-acquired: property to such property as may be claimed by 
the trustee, thus restoring the position to what it was thought to be 
before the decision in Re Pascoe . 

5. Appointment of Official Receiver as Trustee in Non-Summary Case . 

It is agreed that, if they so desire, creditors may leave the admini- 
stration of the estate in the hands of the Official Receiver. 

Conclusion of the Bankruptcy and Re-vesting of the Surplus Where Debts 

Paid in Full. 



It is agreed that, where all the debts are paid in full with statutory 
interest, there should be provision for a conclusion of the bankruptcy in 
so far as it affects the debtor's property. In such a case, there is no 
point in the continued operation of the after-acquired property clause, nor 
in the retention of bankruptcy inhibitions, etc. registered against the 
debtor’s interests in land. The conclusion of the bankruptcy should 
therefore exonerate his after-acquired property from the claims of the 
trustee and the creditors, and power should be given to the appropriate 
person to give a certificate of the conclusion of the bankruptcy enabling 
such registrations to be vacated or removed without the necessity for an 
application to the Court. Some documentary evidence establishing his 
1 le or his right to deal with the assets should be made available to the 
debtor. 



It is understood that the question of the debtor's personal discharge 
rom bankruptcy -will be kept distinct from that of the conclusion of the 
administration of his property in bankruptcy. If, therefore, his dis- 
rge or the annulment of his bankruptcy is refused because of his mis- 
on uct, he. will still be under personal disabilities. 

Enlarge ment of the Provisions of Section 51 . 



0 ) 



Inclus ion of Wages in Addition to Salary or Income . 



. It is agreed that the provisions of Section 51 should be enlarged 
to cover all kinds of earnings, including wages, in addition to 
salary or income" . 



defirn-K W ° rd wages " ‘ wil1 P r °bably need some definition. An exhaustive 
would b ^ oul(3 - "be difficult to frame, but an "inclusive" definition 
weekly 6 helpful * should clearly cover piece rate, day rate and 

oommis ^ aSeS, over ' tirne j an d wages earned wholly or in part by way of 
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8 . The Board of Trade* s Power “bo Conduct Pr osecutions. 

• The Council of the Society support the proposal that the Board of 
Trade should have power to institute and carry on all prosecutions for 
offences under the Bankruptcy Acts in lieu of the Director of Public 
Prosecutions. ' 

9. Board of Trade Control over Administration ..under Deeds of .Arrangement . 

A deed .of arrangement is a private affair, the whole object of which 
is to avoid publicity, formalities and restrictions.- • Creditors are not 
obliged -to assent, and if they do, it is up. t^ them to look after their -awn 
interests. It may be that the Board of Trade have evidence of a need for 
greater control over the administration of assets vested in a deed trustee, 
but the Council has none, and accordingly recommend no change in this 
respect in the present law and procedure applying. 

(in the part of this memorandum immediately following, we suggest 
certain changes in the law applying to deeds of arrangement. ) 

Section B . 

Suggested amendments to the Deeds of Arrangement Act, 1914- 

There are many objections to the present working of . the Deeds of 
Arrangement Act, 1914, the principal being: - 

(1) That in view of the operation of the doctrine of the relation 
back of the title of the trustee in bankruptcy, . it is not safe in 
practice to pay dividends to creditors under deeds of arrangement until 
three months have passed since the date of execution of the deed. 

(2) A trustee under a deed which is avoided by the subsequent bank- 
ruptcy. of the debtor can be treated as a trespasser and allowed no 
remuneration, even for work beneficial to the estate. 

(3) In practice unscrupulous creditors are able to "blackmail" the 
arranging debtor by the threat of bankruptcy into paying them more than 
he pays other creditors. 

(4) Creditors often assent to deeds without being aware of their 
contents. 

Suggested Amendments . 

Since a type of voluntary liquidation by an individual is involved, it 
is suggested that the procedure for negotiating the acceptance of a deed of 
arrangement by the creditors should be as far as possible similar to that 
applying in the voluntary liquidation of companies. 

In order to eliminate the difficult waiting period of three months, it 
is suggested that the period in which a creditor may present a petition 
based on the execution of a deed- of arrangement as the act of bankruptcy 
should be cut down, and that the Court should have to be satisfied by the 
p*etitioner that the deed is not in the interests of the creditors as a whole 
before it could make a receiving order on the petition. 

It is therefore suggested that:- 

(1) First Meeting of Creditors . The first meeting of creditors might 
be called by notice in the Gazette and two local papers ( seven clear 
days' notice is suggested) . 

(2) Appointment of Trustee . If the creditors resolve by a majority 
in number and value to accept a deed of assignment, or deed of composi- 
tion, they should appoint the trustee at the meeting. 
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Bankruptcy Petition based on the Deed . A creditor may present a 
Bankruptcy petition based on these proceedings within, say, twenty- 
eight days after the date of the meeting, but in order to succeed he 
must establish that the deed is not in the interests of the creditors, 
e,g., because the acceptance of the deed by the other creditors con- 
stitutes a fraud on the minority of creditors, or fraud otherwise 
exists, or the trustee appointed under the deed, by reason of his 
connection with the debtor, is prevented from acting impartially. 
Section 5 of the Bankruptcy Act should be amended to cover this 
procedure. 

(4) Relation Back . If bankruptcy should ensue on this petition, 
then the title of the trustee in bankruptcy should relate back to the 
date of the meeting of creditors or the date of filing the petition on 
the date of execution of the deed by the debtor, whichever is the 
earlier. 



(5) * Recourse to the Court by Deed Trustee . Recourse to the Court, 
e.g. under Section 25 of the Bankruptcy Act, should be available to 
the trustee under the deed in the same way as recourse may be had by 
the trustee in bankruptcy or the liquidator in a voluntary liquidation* 

(6) Reporting Offences . It should be possible for the deed trustee 
to report bankruptcy offences punishable by fine or imprisonment to 
the Board of Trade in like manner to - the procedure in voluntary liqui- 
dation, and in respect thereof the debtor should be made amenable to 
the penalties set out in the Bankruptcy Act. 

(7) A Statutory Form of Deed . To overcome objection (if) above, 
there should be a statutory form of deed of assignment included in the 
Deeds of Arrangement Act and made compulsory so that every creditor 
could be aware of what he has signed. The statutory form of forms 
could be the same as one of the printed forms of deed which at present 
can be purchased at a Law Stationers. 

(8) Position of the Deed Trustee . If bankruptcy supervenes, the 
Official Receiver or trustee might be required to treat the trustee 
under the deed of arrangement as an agent and not as a trespasser 
unless he can prove that the deed trustee has damaged the estate 
through his own default or negligence. 



(9) Qualification for Appointment as Deed Trustee . In Section C, 
paragraph if, below, it is recommended that the persons qualified for 
appointment as trustees in bankruptcy should be the same as those 
qualified for appointment as auditors of. registered companies (other 
than exempt private companies). 

It is recommended that the same persons should be qualified for 
appointment as trustees under deeds of arrangement. 

(10) Unclaimed Dividends . It is suggested that dividends under a 
deed of arrangement which remain unclaimed at the end of two years 
from the date of registration of the deed might be paid into the Bank- 
ruptcy Estates Account, in order to save the expense of . obtaining an 
order for payment into Court. 

(II) Accounts . Accounts rendered by deed trustees under the Deeds of 
Arrangement Act, 1914, Section 13 and 14, should in respect of the 
second and subsequent accounts show the balance at the' beginning and 
end of the period, as well as the receipts and payments of the period. 



Section C . 

Other amendments to clarify questions of doubt or to facilitate administra- 
lon. Paragraph 4 of the letter from Mr. B. MacTavish refers. These 
^uggestions are arranged in the order in which they occur in the Bankruptcy 
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1 • A complete consolidation. 



A complete consolidation of all enactments dealing with bankrupt cy 
might he effected on this occasion. It would be a convenience to have all 
the statutory rules applying put in one Act, 



2, Proxies , Section 15(2 ) and First Schedule, 

The regulations governing creditors’ proxies in bankruptcy appear to 
be needlessly conplicated. It is suggested that they should be similar to 
those which apply in winding— up, and accordingly that:- 

^^ 4 -x. InsertionS should no longer be required to be in the handwritia, 
ol the person giving the proxy, his manager, olerk or other employe,. 

a ° 0 ™n- s fi°ner of oaths, as in para, 16 of the First Schedule to ’ 
me i y\ if. Act, 



A general proxy- may be given to any person, as under Rule 149 0 f 
the Companies (winding Up) Rules, 1949, and should not be confined to 
ment”fe la ' se ^ “i®? 1 ? en ® lo y ee of the creditor, nor should the instru- 
1 t0 S a a J e the relatio n of -the proxy-holder to the creditor 
10^914^^ ^ Para ‘ ° f thS FirSt S ° hedule to the bankruptcy 5 



Ja e + re ^ ti ° riS i 8OTe ™ ing the f0CT1 311(1 use of Proxies might 

iLlead S be?® ho® hSr “ a Schedule to Act or in the R^les 
instead of being partly m one and partly in the other. 



the adeni^o? f aggested bbat the Board of Trade might be asked to review 

to ^e¥llTt^f S ? nS l s 2 licita «on in obtaining proxiel, 
r ag apn si in the First Schedule to the Bankruptcy Act 1914 Accord 

Xhg to information given to the Counoil, this prectlce still oontiits 



-i - 1 * 3 Completion of the Statement n-f A -Pfo -j r e, 
proviso: B.R- *13. — 



_ Sections 7k(2) 



„ ,.^ e ° ouncil rec ommend that, where the Official Receiver ermine 
accountant. 8 amount of the remuneration to be allowed to the 



commens^rS^ fees, not 

the person concerned will be elected the tr + 111 bbs hope that 

thus be able to compensate ^eS to th f, 6State and wil1 

fee accepted in connection with the ome extent for the inadequacy of the 
This the Council r^aS as ;on P le ^ on °f the statement of affairs, 

for accounting work shoula where er ®* . d(S? take the view that the fees 

work which thf the 

should not apply i n this ins tannp ' T h f y . see no reason why this 

interest that it should. ’ d they thlnl!: ^ wouia be in the public 



S-he Quali fications of Trustee e Seotion 1 9 . 



as trustee of tte^prepert^^f f 2 Sha11 ? ot be Rtialified for appointment 
appointment as auS of a 11111635 he ls als ° qualified for 

company. 1 a llmtea company which is not an exempt private 



recommendation is so ob^ourttot^t’'"^^ 11 ’ 0 !' 51 ' 63 ' Aocount ants i n this 
not however put forward mere! scarcely needs to be declared. It i 

because the grounds, but 

to require such a qualification. * ould be ln the public interest 



investigation^ of^ matters bankru P t °3 r consists of the 

involving accounts, and it is submitted that this 
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by itself indicates that appointments could, with advantage "be limited to 
persons whose training and experience fit them for this work. 

A second advantage claimed for this recommendation is that the great 
majority of the persons qualified for appointment as auditors of limited 
companies are members of professional bodies and subject to professional 
discipline. Canvassing for support, which has a bad effect on the inde- 
pendence and standing of the trustee and. on the regard given to this type 
of practice in the accountancy profession, could be checked. 

It is therefore proposed that the appointment of trustees should be 
left in the hands of the creditors, but that appointments should be con- 
fined to persons qualified as suggested above. 

It is also suggested in Section B, suggestion ( 9 ) above, that trustees 
under deeds of arrangement should be similarly qualified. 

5 . Committee of Inspection . Section 20 . 

(1) To save trouble and expense in calling meetings of creditors, it 
might be provided that vacancies in tlie committee could be filled by the 
committee itself. Section 20(8) should be amended accordingly. 

(2) The doubt expressed in Re Bulmer . ( 1937 ) Ch. 1 + 99 , whether a 
limited company can validly be appointed a member of the Committee of 
Inspection should be resolved. We think that a company should be eligible 
for election through a duly appointed representative. 

(3) It might be provided that, where a local bank account is used, 
the trustee should have power to pay out-of-pocket expenses of members of 
the Committee of Inspection without having to make application to the 
Inspector-General in Bankruptcy. 

6 . Set-off Debts by Government Department s . Section 31 . 

One government department will claim to set off a debt due by them 
against one due to another department, and thus pro tanto obtain payment in 
full. 

It is suggested that this matter should be examined. 

7 . Preferential Debts . Section 33. etc . 

(1 ) Wages and Salaries . 

It is popularly believed that wages and salaries and lately holiday 
pay are preferential debts payable immediately a bankruptcy or liquidation 
commence s. 

The trustee whose duty it is to discharge workmen is often put in an 
embarrassing position by having to explain to them that they cannot be paid 
their arrears of pay .until it has been established that there are 
sufficient liquid funds available to discharge not alone their claims, but 
the claims of all other preferential creditors at the same time. It often 
akes many months before arrears of unpaid taxation can be agreed, and in 
the meantime the unfortunate' employees have to wait for their money. 

It is suggested that the wages and salaries and holiday pay of 
enployees should be re-cla;ssified as pre-preferential debts. (This need 
not extend to subrogated claims, if such are introduced). 

( 2 ) . Loans to Pay Wages . 

The omission from bankruptcy of the subrogated rights of third parties 
? f®gard to wages and holiday pay is a source of confusion, and it is not 
vious why this provision should apply in winding-up but not in bankruptcy. 
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In the interests of workmen, it is recommended that the "loan to pay- 
wages" provision should "be extended to bankruptcy. 

If for administrative convenience arrears of wages and holiday pay are 
given a special "pre-preferential" status, this should not be extended to 
the claims of third parties who have advanced money to pay wages. 

Consideration might be given to the relationship of the "loan to pay 
wages" with the "loan by a husband or wife" under Section 36# It may be 
thought that to the extent to which a loan by a wife to her husband, or 
vice versa, has been used to pay wages which would have been preferential, 
the wife or husband might stand in the shoes of the employees so paid. 

(3) Travelling and other Expenses . 

Consideration might be given to including in the definition of wages 
and salaries for this purpose any travelling or other expenses incurred by 
employees in the course of their duties, which would normally be reimbursed 
to them with their remuneration. The trustee could then include in the 
amount to which priority is given all those out-of-pocket expenses which 
would normally be added on to the salary cheque or included in the pay 
envelope. 

The same time limit should apply to such expenses as applies to claims 
for arrears of wages, but it would not be appropriate to include such 
expenses when applying the limit of £200 to the claim. 

(4) A Comprehensive Statement of the Preferential Debts . 

It is recommended that, in any new Bankruptcy Act ■which may be passed, 
a. comprehensive statement of the preferential debts as they exist at that 
time should be written into the Act. The phraseology adopted .should be, 
as far as possible, the same as that which applies in the winding-up of 
companies. 

(5) The Claims of Public Utilities . 

The Council find that there is resentment of the ability of public 

t0 ^ nsi f fc on Payment of arrears in full where a continued supply 
oi their service is essential for trading or realisation purposes. The 
utlllties are in - these cases able to insist on being treated in 
effect as pre-preferential creditors, largely because of their monopoly 



lV?u re S°‘™ end ® d that thS ” £ltter should be examined. ' It is pointed 
„ fl mil make a fresh contrast for the supply 

Sle^Snf J eP ?° nea T r 1 - h0U:t “ slstln g payment in full of the old 
priorities^ 2 ■ + is also pointed out that all the other bankruptcy 

priorities now rest upon statutory authority. 

8 * Husbands and Wives Claims . Section 36 . 

her husSnd^or 1 ^ 6 ° f > 1914, a loan made by a wife to 

other creditors L,»°h eS ° f (^.business ^ vice versa is deferred until 

purposes other than hi^b E ^ Ld ^ f? 1 * If the hus band used the money for 
purposes other than his business, the effect of the section can be defeated 

all ^ ^ eratio “ of ^e section be extended to cover 

stated t0 18 

to the trustee in b^r^tcyf 16 eqUlty “ the fre ehold of the house passes 
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Fraudulent Preference . Section 44 . 



9 - 

(1 ) Fraudulent Preference . 

The law in regard to fraudulent preference is uncertain owing to the 
onus of proof "being on the trustee. 

Section 44 of the Bankruptcy Act, I 9 I 4 , makes void as against the 
trustee payments, etc., made by an insolvent’ person with a view to giving 
a creditor- or surety or guarantor a preference over the other creditors, 
provided such payment was made within three months of the date of the peti- 
tion on which the debtor was adjudicated bankrupt. 

Section 115 of the Companies Act, 1947, (not repealed in 1948) 
extended the period from three to six months. 

The Courts -decided bhat the onus of proof of the debtor* s insolvency 
and of his intention to prefer was on the trustee (Ex.p. Green. 1 898 ) . 

After the decision in Re Cohen (1924) it was thought that the onus of 
proof was sufficiently discharged by proving a preferential payment to a 
creditor by a debtor who knew he was insolvent at the time. This was 
accepted law until 1 934* 

The decision in Feat v. Gresham Trust Ltd , in 1 934 made the trustee's 
task in seeking to set aside a fraudulent preference a very difficult one 
as it appeared to require direct evidence of the intention to prefer, which 
could only come from the bankrupt himself. The position was somewhat 
eased but not entirely restored, by the decision in Re M. Kushler Ltd,, 
(1943) Gh. 248. 

The difficulty would be overcome if the trustee could be allowed to 
produce as evidence in the motion to set aside the preference the admis- 
sions of the bankrupt made on oath at his public examination. At present 
this is not allowed. To rebut the said admissions, the defendant, if he 
chose to do so, could call the bankrupt as his witness, and if the 
defendant failed to call him the case could be decided by inference having 
regard to all the circumstances. 

It is suggested that Section 44 might usefully be amended by adding a 
clause to the effect that the evidence given by the bankrupt in his public 
examination be admissible in the motion to set aside the fraudulent pre- 
ference subject to the right of cross-examination by either party. 

Alternatively, the problem could be met by enacting that the question 
of whether or not there has been a fraudulent preference shall be decided 
by inference from the surrounding circumstances and not necessarily from 
the bankrupt’s own evidence. 

( 2) fraudulent Preference for relief of Guarantor . Hardship on 
_Bankers . 

Section 11 5 of the Companies Act, 1947, (unrepealed) extends to bank- 
cy the operation of Section 92 of its own provisions and gives to banks 
third^^ 611 ^ f re ^ erence cases leave to bring in a surety or guarantor as a 

int these cases the bank is usually an innocent-party receiving money 
cir° 1 + Gus t°nier’ s account without precise knowledge of the customer's 
cumstances and without knowing that the real intention of the customer 
s t0 P^fer a guarantor. 

10 ‘ ^Hgl gtion of Trustees . Sections 82, 83, B.ER. 334-336 . 

tion ^ iere it is necessary to apply to the Court to fix the remunera- 
g ec .°- , rus ’ tees in bankruptcy, the Court tends to take the official 

v sr s scale as a guide. 
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It is pointed out that this scale is not appropriate. Wholetime 
Official Receivers receive a salary and do not depend on the scale fees 
for their earnings. The scale is in any event in need of upward revision, 
and it does not take account of work, such as settling tax claims and 
liabilities, which may not be reflected in the realisations and distribu- 
tions effected by the trustee. Consequently it often bears no relation 
to the amount of work done by the trustee and his clerks. 

As a Society we are opposed in principle to the remuneration of our 
members being based upon percentages of amounts realized or recovered, and 
unless there is some strong reason in favour of the present method of 
fixing the remuneration of trustees in bankruptcy, we would prefer a rule 
that a trustee’s remuneration should be fixed on a time basis according to 
the amount of work done. This would bring English procedure in this 
matter more into line with Scottish procedure. 

(2) The problem of preventing the "splitting” of remuneration with 
third parties, etc. still merits attention. As in the case of solicita- 
tion for proxies, it is difficult to suggest a remedy, though the proposal 
in paragraph 4 above that trustees should only be appointed from specially 
qualified persons is made partly with this object in mind. 

It is suggested that the Board of Trade be asked to consider whether 
Section 82 ( 5 ) could be strengthened. The subsection does not at present 
provide a sanction against the receipt of benefits beyond the remuneration 
fixed by the creditors. 

1 1 , Use of a Local Bank Account by the Trustee . Section 89 . 

The obligation to use the Bankruptcy Estates Account unless, for 
special purposes, the use of a local bank account is authorized by the 
Board of Trade on the application of the Committee of Inspection leads to a 
certain amount of delay in distributing dividends or effecting payments out 
of the account. 

It is suggested that the use by the trustee of a local bank account 
should be permitted in the same way as in voluntary winding-up, and the 
provisions applying in bankruptcy amended accordingly. 

1 2. Deceased Insolvent Vs Estate . Section 130 . 

(1) Section 130 of the Bankruptcy Act, 15*14-, requires that before a 
creditor can take out administration, he must give prescribed notice to the 
legal personal representative. If there is no L.P.R. or the next of kin 
cannot be traced, the creditor appears to be powerless as the Act is silent 
on this point. 

It is recommended that "a procedure for dealing with this situation be 
adopted. 

(2) ' Extension of Trustee's Powers over Property . 

It is recommended that Section 130 be amended so as to apply in the 
a dmin istration of a deceased insolvent’s estate, as far as may be reason- 
able, the following sections of the Bankruptcy Act, 1914:- 

Section 42, Avoidance of certain settlements. 

Section 43, Avoidance of general assignments of book debts unless 
registered. 

Section 44-, Avoidance of preference in certain cases. 

As the law now stands, the death of an insolvent person before a _ 
petition in bankruptcy is presented against him quite fortuitously depri 
the trustee of his powers under these sections. 
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(3) Execution Creditor . 

The relationship of the execution creditor* s rights to those of the 
creditors generally in an administration under Section 130 could be clari- 
fied. Section if 0 does not define. the position where an execution is in 
process at the time when an administration order under Section 130 is made 
nor does Section 41 refer to service on the sheriff of notice of a petition 
under Section 130. 

(4) Personal Representatives* Right of Retainer . 

The foundation for the rule that a personal representative of a 
deceased person has the right to retain assets out of the estate for a debt 
due to him from the deceased in preference to all other creditors of equal 
degree is apparently to be found in the inability of the representative to 
sue himself and thus to obtain priority as a Judgement creditor of the 
estate. Since this priority to Judgement creditors only applies in cases 
where the death occurred before 1926, it is suggested that the time has 
come for the rule of retainer to be reconsidered. 

13. A Register of Undischarged Bankrupts . 

In view of the possibility that existing undischarged bankrupts may 
remain undischarged indefinitely, it is Suggested that there should be a 
public register of undischarged bankrupts containing prescribed informa- 
tion. This is a new idea in this country. 

It seems to the Council that creditors* facilities for discovering 
whether a person is an undischarged bankrupt are not adequate. It is true 
that receiving orders, adjudication orders and orders of discharge are 
advertised in the Gazette, and that Section 1 35 of the Act throws on an 
undischarged bankrupt the duty, in certain circumstances, of providing 
creditors with a warning that he is an undischarged bankrupt or with the 
means of. discovering this fact. Banks and other organisations obtain 
lnfomjation from the Gazette, but they use this for their own purposes, and 
it is not always easy for a cautious trader to obtain the information, in 
spite of the publicity given to it. 

In addition, it seems to us that the proposition can be put on a some- 
what broader basis than that of the interests of creditors or intending 
creditors . of the bankrupt. A question of special personal status with 
special disabilities is involved. We do not think that it is carrying the 
argument too far to say that it is in the general public interest that it 
should be possible, to find out by reference to a public register who these 
persons under special disabilities are and where they live or carry on 
their activities. 

We therefore suggest that consideration be given to this proposal. It 
1. not an. entirely new idea. We are informed that it was at one time the 
practice m New. Zealand to publish annually in the New Zealand Gazette a 
ar f a°? a11 undiscilar ged bankrupts. This was discontinued in 1936, but we 
on P Jf 110rined tha ? a ° ard indfiX is now kept. It would obviously be an 
irhtia^ Under ' fca ^ ins to .P ublish annually in this country a list which would 
but th T, con ^ adn Particulars of upwards of 60, 000 undischarged bankrupts, 
to be r- a ° f mking this information available to the public seems to us 



adiudip 0 * ^ Agister might contain the name in which the bankrupt was 
are intro!v ^te and place of the adjudication order and, if they 

te enterpfl UGe • a n °^ 6 of an ^’ caveats against automatic discharge which may 
any chan p him * Bankrupts should be under an obligation to notify 

Receiver S ^ ddress 0 r °f name (by whatever process) to the Official 
person's* these Particulars too should be recorded in the register. A 
fully effTT should Be . removed from the register when his discharge became 
would h ° r oli kis death while an undischarged bankrupt. Machinery 

e:x penditiirp °.4 S P r ° v ^ de d for the notification of these particulars. Some 
justified °n pul:)lic mon ey would be involved, but we think it would be 

One effect of the maintenance of such a public register might 
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"be to induce more bankrupts to apply for their discharge in order to remove 
their names from the register. The additional publicity may have more 
than one use. 

Section D . 

Amendments to Bankruptcy Law calculated to bring bankruptcy procedure into 
nearer conformity with liquidation procedure. 

The object of the following suggestions is to assimilate as far as 
possible the law and procedure under the Bankruptcy Acts with the law and 
procedure applying in winding-up. 

At present regulations exist which require different treatment under 
each procedure for similar sets of circumstances. It would facilitate 
insolvency work if the regulations were as nearly as possible the same. 

0 ) The Doctrine of Relation Back . 

The liquidator's title in general relates back to the date of the 
resolution for voluntary liquidation; or in compulsory liquidation to the 
date of the petition, if no voluntary liquidation precedes the petition. 

In bankruptcy the trustee's title relates back to the first act of 
bankruptcy committed by the bankrupt within the three months next preceding 
the petition. It is this which renders the position of the trustee under 
the deed of arrangement so difficult. The trustee's title to assets in 
bankruptcy might be made to commence at the date of the petition as in 
liquidation. If this be accepted, there would be no need for the special 
rules with regard to deeds of arrangement suggested in Section B, sugges- 
tions (3) and ( 4 ), above. 

( 2) The Order and Disposition Clause . 

This is another technicality which in practice can operate artificially 
and often unjustly to persons supplying goods to the bankrupt on sale or 
return. 

The order and disposition clause has not been introduced in companies’ 
liquidation, though if it had much value, there is no reason why it should 
have been omitted. In the interest of uniformity of procedure, it might 
be omitted in bankruptcy. 

(3) Preferential Debts . 

The omission from bankruptcy of the subrogated' rights of third parties 
advancing money to pay wages and holiday pay is a cause of confusion which 
should be remedied by its being introduced in a new Bankruptcy Act. See 
Section C, paragraph 7 ( 2 ), above. 

(4) Landlords' rights of Distress . 

The landlord of a company would appear to have rights which are not 
available to the landlord of a bankrupt. There would seem to be no. reason 
why these rights should not be made analogous. 

(5) Execution creditors' rights . 

There is no provision in the Companies Act, 1948, similar to 
Section 35(2) of the Bankruptcy Act, 1914, which defines the position where 
a judgement creditor levying an execution and a landlord with a power of 
distress are competing for the. goods. 

If the landlord' s rights in a bankruptcy are assimilated to his rights 
in liquidation, the process should be carried on to Section 35 ( 2 ) of the 
Bankruptcy Act. 
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(6) Trustees* remuneration . 

In 'bankruptcy a trustee is not allowed any percentage on assets 
realized by the Official Receiver, while in the winding-up of companies he 
is. 

(7) Procedure . 

There are differences in details of procedure, for instance, with 
regard to proxies (see Section C, para. 2), which might be abolished. 



LETTER RECEIVED FROM SOCIETY OF INCORPORATED ACCOUNTANTS 

Incorporated Accountants’ Hall, 
Temple Place, 

Victoria Embankment, 

London, W.C.2. 

20th June, 1956. 

B, MacTavish, Esq., 

Board of Trade, 

Bankruptcy Department, 

Dear Mr. MacTavish, 

In response to your telephoned request, I send you some additional ex- 
planation of the points contained in paragraph 12(2) and (3), at page 13, 
in Section C of the Society' s Memorandum. 

Section 130 . Extension of Trustee's Powers over Property . 

Position of an Execution Creditor . 

The decisions in Ex parte Official Receiver, Re G-ould (I887), 19 Q.B.D. 
92, and Hasluck v Clark, (1899) 1 Q.B. ^99. are relied on as authorities 
for the statement that Section 47 of the Bankruptcy Act, 1883 (now 
Section 42 of the 1914 Act) and Section 45 of the 1883 Act (now Section 40 
of the 1914 Act) did not apply in the administration of the estate of a 
deceased insolvent under Section 125 of the 1883 Act (now Section 130 of 
the 1914 Act). It may therefore be said that the provisions regarding the 
avoidance of voluntary settlements and the restriction of the rights of 
execution creditors do not apply in the administration of the estates of 
deceased insolvents in bankruptcy, unless - 

(1 ) the decisions have been over-ruled, or 

(2) there has been some change in the statutory provisions applying. 

With regard to (l), I am not aware of any decision over-ruling 
Re Gould or Hasluck v Clark . It is, of course, difficult to be quite sure 
one has not overlooked a relevant authority, but if so, I err in good 
company , as all the books I have been able to consult, from Williams on 
ankruptcy downwards, still refer to these decisions as having the effect 
stated above . 

-^ard to (2), it is true that the wording of Section 130(6) of 
but ; 4°^ .. ( ^- ffers from the wording of Section 1 25(6) of the 1883 Act, 

hot, it is submitted, in such a way as to affect or alter the interpre- 
a ion placed upon the subsection in the cases quoted. 

deal essence of that interpretation seems to be that Section 130(6) 
sub' S "k* 16 ” l0( ^ e °f administration of the debtor's estate, not with the 
oect-matter (the estate) to be administered. There are references in 
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subsections (l), (2), (3), (4), (7) and (9) to "the administration of the 
estate of the deceased debtor" and in subsection (6) to "the -administration 
of the property of the deceased debtor". The section is, therefore 
primarily concerned with administration and with, the e.state of the deceased 
debtor. In accordance with Chancery practice, one would expect the estate 
of the deceased to mean his property as it was at the date of death, ex- 
cluding any assets which he had conveyed to others before death (e.g, by 
voluntary settlement) and subject to any accrued claims of third parties 
(e.g., by delivery of a writ of fi.fa, to a .sheriff). If Parliament had 
intended a trustee appointed under Section 130 to have the special powers 
accorded to a trustee in bankruptcy of swelling the estate by recovering 
property conveyed to others by the deceased or by over-riding the accrued 
claims of third parties, clear words showing such an intention would have 
been used. 

These words are not 'to be found. Subsection (6) enacts that "With 
the modifications hereinafter mentioned, all the provisions of Part II of 
this Act (relating to the" administration of the property of a bankrupt) 
and (certain specified additional provisions) shall, so far as the 
same are applicable, apply to the case , of an administration order under the 
section in like manner as to an order of adjudication under this Act..." 
This wording may be contrasted with that used in subsection 1 6 (17) and 
(18), where Part II of the Act is applied to compositions on schemes of 
arrangement in bankruptcy. There it is expressly enacted, for instance, 
that 'order of adjudication' includes an order approving a composition or 
scheme. You do not find in Section 130 any general enactment that an 
order for ad m inistration under the section is to be taken as equivalent to 
an order of adjudication for the purpose of applying Part II of the Act, 
nor is there any rule to that effect in the Bankruptcy Rules. 

Section 130(6) therefore does not contain any clear words demonstrating 
Parliament's intention that a trustee under that section should have any of 
the special powers over property which an ordinary trustee in bankruptcy 
has. Accordingly the subsection has been interpreted as applying only to 
the "administering the property" provisions of Part II of the Act. 

This provides the opportunity to emphasize that the Council of the 
Society are suggesting a deliberate change in the' law. Under the Admini- 
stration of Estates Act, 1925, where the estate of a deceased person is 
insolvent, the same rules prevail as to the respective rights of secured 
and -unsecured creditors, the debts and liabilities provable and as to the 
priority of certain debts and liabilities -as in bankruptcy. : All that the 

creditors at present gain by having .the estate administered in bankruptcy 
is that the administration is taken out of the hands of the personal 
representatives, the creditors can, if they wish, appoint their own trustee 
and elect a committee of inspection, bankruptcy rules of set-off apply, and 
the trustee can disclaim onerous property. . It is suggested that the 
trustee should be given in addition the other special bankruptcy powers 
over the property for what they are worth. . This would meet the objection 
mentioned in the Society's Memorandum that the death of a debtor who is 
threatened with bankruptcy can be a fortunate event as far as his estate is 
concerned by fortuitously depriving the trustee of all those powers, except 
the power to disclaim. 

The. Council.' s Memorandum also refers to:- 

Section 43, Avoidance of general assignments of book debts. 

Section 44> Avoidance of preference in certain cases. 

Section 41, Duties of sheriff as to goods taken in execution. 

Xt should- be made clear that no authority can be quoted for the pro- 
.poaition that sections 43 and 44 ho not apply in an administration under 
Section 130. The argument here is by analogy and on the principles 
established by Re Gould and Hasluck v Clark . With regard to Section 4^ > 
rhere appears to be- some doubt whether notice of a petition under 
oect ion 130 is equivalent to notice of a petition in bankruptcy for the 
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oses of subsection 4-1(2). See Williams on Bankruptcy, 1 6th edition, 

" 508-9, a nd the cases there cited. The Society's suggestion here is 

that the position should be clarified. 

I hope this makes our views clear. If you would like any further 
explanations, please let me know. 

Yours sincerely, 

(Sgd.) T. W. South 
Research Committee Secretary. 



EXAMINATION OR WITNESSES 
Mr. William George Ainge Russell, E.S.A.A. ) 

Mr. Arthur John Cooke, F.S,A,A. ) Representing The Society of 

Mr,' Daniel Mahony, F.S.A.A. ) Incorporated Accountants 

Mr. Terence Wilton South ) 



Called and examined 

765. Chairman : Gentlemen, we have had the advantage of reading your very 

comprehensive memorandum. You were of course, working on the scheme 

for discharges which was circulated to you last November? - (Mr. Russell) : 
Yes, that is so. 

766. Naturally we have been considering this scheme in the light of the 
evidence we have had, and we have now a rather considerably modified 

scheme in view, which you have not had a chance of considering. To put it 
very briefly, the scheme circulated provided for an automatic discharge two 
years after the public examination unless a caveat was entered at the con- 
clusion of the public examination, and if a caveat were so entered then the 
discharge application would be considered on a date to be fixed, and if the 
application were refused then the bankrupt comes under onerous duties as to 
notifying his movements to the Official Receiver, and so on. The modified 
scheme, which we think is rather better than that, and about which we would 
like to have your views, is this: automatic discharge two years from the 

public examination unless a caveat is entered within that time - not 
necessarily at the conclusion of the public examination - and if the caveat 
is entered then the bankrupt becomes immediately liable to keep the Official 
Receiver informed of his movements, and so on, unless and until he applies 
for and gets his discharge. I do not know which of those two you think 
would be preferable? - (Mr. Cooke): I think our objection was to the two 

year period; we thought it was too short. That was our original objec- 
tion, or one of our objections. - (Mr. Mahony) : I would say that your 

second scheme is very much better than the first, but it still of course 
does not go so far as to deal with existing bankrupts. 

767. No, but perhaps we might just leave existing bankrupts out for the 
moment, as that is really a separate problem. Does not the idea of 

a PPlying for the caveat at any time within the two years go some way to meet 
your suggestion that the period should be four years? - I think it does. 

768. Because the Official Receiver may be very much in the dark at the 
conclusion of the public examination, a lot of things may not have 

come to light? - Yes. 

769. As regards your proposed period of four or five years, do you not 
think that that would lead to a great many applications for discharge 

°m people who probably under our scheme would be content to wait for two 
I tV v° • "^ey hope would be coming to them anyway? - (Mr. South): 

bankru is ^-^Icult to. form a view about that. Up to now it seems that 
P s have been very idle about applying for discharges, and it is a. 
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little difficult to tell how far they would change their attitude. - 
(Hr. Mahony) : But you do not contemplate, do you, not allowing a debtor to 

apply for discharge? 

770. No, he can always apply; if he thinks he can get away with it in 
less than two years, very well. The scheme does not interfere at 
all with his power to apply for a discharge. I do not know if you were 
aware when you prepared your memorandum that two previous Committees, in 
1 906 and 1 924 , have recommended that there should be a provision for all 
discharges to be considered by the Court, and in each case the proposals 
were turned down on the ground of expense? - (Mr. South): Yes, we were 

aware of that. 

77"! • If we nay turn' now to the existing undischarged bankrupts, what we 
were thinking of in that connection was this: there would be an 

automatic discharge two years - which I expect you consider too short - 
from the passing of the Act, unless firstly the bankrupt has not 
surrendered to the proceedings, or secondly he has had his discharge 
refused, or thirdly his public examination has not been concluded, or in 
the fourth case, there is a second bankruptcy, or fifthly and probably most 
important in practice, unless a caveat is entered within the two years from 
the commencement of the Act, or whatever other period is ultimately decided 
upon. We thought of suggesting that, in the case of the existing undis- 
charged bankrupt, the caveat could be applied for either by the Official 
Receiver or by the trustee. I do not know what your views about that 
would be, except that I take it you think two years should be a longer 
period? - (Mr. Mahony) : That was the decision of our committee, but the 

other point of course was the amount of work that would be thrown on to the 
Official Receivers. If all those cases had to be dealt with in a very 
short time, it seems inpossible that the Official Receivers with their 
existing staffs could cope with the enquiries and the reports. That was 
why we suggested that existing bankrupts should be allowed to carry on with 
their present remedies, with the bankruptcy going out of existence when 
they die, if they do not choose to apply for discharge themselves. - 
(Mr. Russell) : We felt that to throw this large number of undischarged 

bankrupts suddenly on to the market, as it were, with an automatic dis- 
charge, would be rather flooding the market. 

772. Mr. Ll oyd Williams : Have you considered how many bankrupts in fact 

have had their discharge suspended for less than two years? - We had 
that factor in mind. 

773 • It is quite a big percentage, a very big percentage? — Yes. 

774. So really the two years is going to cover a very big percentage of 
persons who would get a very much shorter period? - Yes. 

775. Even those if they applied might well get their discharge in three 

months? - (Mr. South): Yes, a large proportion of them. 

776. A very large proportion would get a very short suspension: had you 

borne that in mind? — Yes, I think we had. The bankrupts we had in 

mind were those who were likely to be refused altogether if they applied. 

We were unhappy about them. 



777. 



They still can be refused, can they not? Also there could be a 
caveat entered in a bad case. - Yes, that would deal with them. 



77Q. That would cover your point, would it not? - (Mr. Russell): If we 

knew that the caveat was going to be applied to bad cases as a pro- 
ec ive measure, I think then it would go a long way to meet our point. 



779. Chairman : The bad 



surely is the sort of case that is vividly 



ill 11 ® ““ ds ° f the ^fortunate creditors, and the minute this pro- 
S credlt ° 3: ' "ill go to the Official Keceiver - this is 

S^i*r i ^ ° f C0Urse « is ^moult to prophesy - the 

man Cheats™ h • f flG;Lal Receiver and say: "Do you remember that 

Sr for undischarged bankrupt, had you not better 

ea • . That is the old bad case. Now the very recent 
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„ ase which may not be quite so bad but is co recent that the Official 
Receiver feels that the bankrupt ought not to get an automatic discharge in 
two years, that recent case of course would be fresh in the Official 
Receiver's own mind. In that way we hope that the sheep and the goats will 
be more or less separated, though some of the goats will probably get into 
the sheepfold, by accident. - (Mr. Mahony) : Yes. What did trouble us was 

that the administrative procedure of dealing with these cases in a very- 
short time might have the effect of making the scheme unworkable. 

78 0. We did not feel that the Official Receiver would have to consider 
every single case, by any means. Probably out of l+0 } 000 undischarged 

bankrupts at the moment, the large majority are quite harmless people who 
did not know they could apply, or had been too lazy to do so. - 
(far. Russell) : Yes, it just does not matter to them that they are undis- 
charged* they are in jobs or something like that, probably. I think that 
ejplanation goes a long way to meeting the difficulties. - (Mr. Mahony) : 

If the Official Receivers are happy that they can meet the administrative 
difficulty, we would be quite happy. 

78 1 . So far we have not found any objection from the Official Receivers on 
that account. I see an alternative proposal you put forward here is 

that the Official Receiver could give an existing undischarged bankrupt a 
notice requiring him to apply for his discharge, and if he did not- he 
should be guilty of contempt. Is it not going to cost an awful lot of 
money, and take up a lot of time of the Court, if all of them in compliance 
with that notice come along and apply for their discharge? - Yes, indeed. 

782. The alternative is that, supposing half of them do not apply for their 
discharge in pursuance of the notice, then the prison population goes 

up by many thousands, which is an almost equally undesirable result? - 
(Mr. Russell): That is very true. - (Mr. South): That recommendation was 
based on the feeling of many members that the right principle was that the 
debtor should be put under an obligation to take steps to terminate his own 
bankruptcy. I think a lot of our members thought that was the right rule 
to follow, although admittedly it would create a lot of work for the Courts. 

783. Mr, Emerson : I think the National Chamber of Trade said that many 

people who were undischarged bankrupts would not apply because of the 

publicity, even though they had paid their debts in full. - (Mr. Mahony): 
les, that is another feature, 

784. Chairman : The next matter you deal with in your memorandum is the 

second or subsequent bankruptcy, and I see the views of the majority 

of your members seem to go the same way as we are inclining. You say there 
are good reasons for both views. I wonder if you could tell us what you 
consider the reasons are? - (Mr. South)-; I think we argued it out broadly 
something like this: when you get a second bankruptcy, the second body of 

creditors have very likely entrusted goods to the debtor, and as far as that 
goes one would say the equity is in favour of the second body of creditors. 

On the other hand, although one is thinking of two competing bodies of 
creditors, we were informed that in many instances they are really the same 
body of creditors twice over, and whilst in theory one is sorting out the 
equities between competing bodies of creditors, in practice it is very often 
just the same people who have been dealing -with the debtor twice in busi- 
ness, so in actual fact there is possibly not the degree of competition 
which one might expect. In view of that you could say that the equities 
are not quite so obviously in favour of the second body of creditors as 
nnght appear. 

785. Is that your own experience, in practice, that the people who have 
been bitten once tend to be bitten again by the same man? - I cannot 

speak from personal experience, I can only speak from what members have told 
but apparently they did find in practice that they were very largely the 
same people on the second occasion. 

786. That is very surprising, it sound like the desire of the moth for the 
candle. - (Mr. Mahony) : That has not been my experience, I would 

ave it is exceptional. - (Mr. Russell) : Yes, it is exceptional, but 
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it does, occur because of the particular trade in which the bankrupt is 
engaged on the second occasion being the same as on the first, and the field 
of suppliers is very largely the same. But we felt on the whole - and I 
think we were right - that the first of those alternatives was the better. 

787. The next matter with which, you deal is monetary limits; you suggest 

the tools of trade should go up from £20 to £150. Do you think there 

is really need to go right up to £150? - I think we did it on the changed 
value of the pound compared with the time it was originally fixed. If £20 
was right then, it seemed to us that £150 was a reasonable figure today. - 
(Mr. South): It includes bedding, apparel, tools and everything. If one 

includes all that and thinks of a possible family as well, anything less 
than £150 seems rather unreal. 

788. Did you bear in mind the fact that he has probably got most of his 

bedding and the tools of his trade on the hire purchase system or in 

his wife ’ s name? - (Mr. Russell) : We felt that if there was any justice in 

this proposal it should be adequate justice. That was really the basis of 
suggesting this figure. 

789. What about Section 23(l)(c), that is removal of goods after a bank- 
ruptcy petition is presented against him, rendering him liahle to 

arrest. The limit at the moment is £5, which as I see it means he cannot 
walk across the road without getting permission of the Official Receiver 
unless he does it in a state of nudity! Surely that ought to go up ’ 
somewhat? - Yes. - (Mr. llahony) : But his wearing apparel is not deposited 

with the trustee or the Official Receiver. 

790. But there is no exception made in Section 23, is there - "he removes 



sny goods in his possession", that is the present wording. That 
would include his clothes, in which case a £5 limit is really ridiculous. - 
(Mr. Russell): Yes, it is, I agree. - (Mr. Mahony) : Would it meet the 

point if you put 1 his own wearing apparel"? 

791. What we thought of doing was that whatever figure we thought of for 

. ‘ we ^ r i n g apparel bedding, etc., in Section 38 the same figure ought to 
go into Section 23(1) ( e ). - (Mr. Russell): I think that is logical. - 

(Mr. Mahony): Assuming you fixed the figure in Section 23 at £150 that 

would mean that he could move £150 worth of goods, and the goods would pro- 
bably be stock, without running the risk of arrest. 

792. If we fix it as high as you suggest for tools of trade, and so on. we 






795 ‘ There 6 ? “ agreement about the next points with which you deal, 

mere is the nnfiRtim /->• p +v.o . . . 



-u _ w-i , „ — unai me uourt mi 

practice absent! the :^ruptcy? _ ( Mr . Cooke): 
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796. Do you think ..it desirable? - In the only cases that I know of, I 
would say that It is perfectly correct and I should like to see the 

power continued. 

797 . One has of course to observe some sort of mean- between expediency and 
ethics, does one not? - The decision rests with the Registrar, of 

course; he has a discretion, an absolute discretion. 

798 . Hr. Lloyd Williams : In practice I think such an application is never 

: refused. If the debts are paid in full, I think it would be 

extremely difficult to refuse an annulment, I have never known it done, - 
(Mr. Mahony) : I have known only one case, the case of Kauffman, a woman 

who never conpleted her public examination, did not file the accounts that 
were asked of her, and went off to America. In her case, although the 
son paid the debts in full, the '.mother 1 s discharge is still suspended. - 
( Mr. Lloyd Williams) : In that case the public examination had been 

started. I think perhaps I would have insisted on conpletion of public 
examination before I even considered the application. But my experience 
is that you get the application to annul before the public examination, 
starts, as a rule. 

799. Chairman : Supposing this is the order of events: first bankruptcy, 

then prosecution for a bankruptcy offence, and conviction; either 

whilst he is still in prison or when he gets out the man wins a football 
pool and is in a position to pay everybody in full, and does so - if his 
annulment is -refused on the grounds of the bankruptcy offence, is he not 
being punished twice for the same thing? - That is a matter for the dis- 
cretion of the Court, and something we would not deal with. 

800. Mr, Emmerson : We are thinking of suggesting that where the debts are 

paid in full the public examination need not be proceeded with. - 

(Mr, Lloyd Williams) : Which is in fact what happens now, as a rule. The 

public examination is not started if there is an application for annulment. 
But if it is -started and, as a result of something which comes out at the 
public examination to the discredit of the debtor, a speedy application is 
made to pay the debts in full to avoid a further disclosure, then that I 
think is a proper case in which to insist on the public examination being 
concluded. -.(Mr. Russell): The power of refusal would only be exercised 

in quite exceptional cases, it would probably be the case of a very bad 
debtor. 

801. Chairman : If you want it to stay, we may have to amend our redraft 

of Section 69 . I wonder if you would be good enough to look at our 

proposed Section 69 ? I think, if we decide that we want to preserve a 

discretion in the Court to refuse the exceptionally bad case, all we need 
do is to substitute "may" for "shall" in subsection (Z,.)? - Yes. 

802. Apart' from that were there any other points you wanted to make on the 
Section- as drafted? - (Mr, Mahony) : Is not the delay there of three 

months rather a long time "The trustee shall within three months 

after the day gazetted for the payment of the debts in full ....."? 
uppose the bankrupt or his friends pay the debts in full on the day 
gazetted for payment, and the money is available and actually paid, then 
J should the trustee have three months ' delay in which to file a 
certificate? 

803. He has got to get his costs taxed, and that sort of thing, and his 

... au dit, has he not? - The bankrupt will not like it, of course. He 

y 1 say: 'I paid my debts in full yesterday, and I want to be free now 

0 carry on my business -without any hindrance". 

My. blo yd Williams : If the Board of Trade are prepared to give a 

Trad ^ pee<iy audi ' fc j then perhaps that will not apply, but if the Board of 
not prepared 'to give a speedy audit the trustee may be in 
the 1C ,. “' If the- trustee -wants to help the debtor, he might even file 

■Drev^-f 1 ^ within a month, or 1 a week. - (Mr. Peirce ) : There- is nothing to 

en him doing so. The Section says "within three months". 
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805. Chairman : I think he may need the three months in some cases? ~ 

(Mr. Russell) : Yes. 

806. Subject to the possible substitution of "may" for "shall", you think 
it is alright? - Yes, I think it is an improvement. 

807. Turning if we may to the next point, which is the inclusion of wages 
in Section 51, we were proposing to use the phrase "salary, wages, 

income or other remuneration" . That surely is wide enough to cover every- 
thing, such as holiday pay, bonuses, overtime and so on? - I should think 

that wording was quite comprehensive, but it is a legal matter. 

808. If it is comprehensive enough, we have not got to undertake the 

onerous task of defining the word, "wages"? - (Mr. South): You would 

not consider the word "emoluments", would you? 

809. There would be no harm in putting it in. - It looks to me as if it is 

possibly even wider than remuneration. - (Mr, Russell): It is the 

Companies Act wording, of course, is it not? 



810. Yes, it is used in the Companies Act. - (Mr. South): I think in our 

review of the Companies Act we are asking for "emoluments": to be 

defined. - (Mr. Russell): It is essentially a legal problem, I feel, 

rather than an accountancy problem. 

811, I see later on you have got a recommendation that the trustee should 
be a professionally .qualified accountant, a person who could be an 

auditor of a public company. How about the Official Receiver in non- 
summary cases? - He is an expert in bankruptcy, that is what we felt. We 
thought that if you are going to require expert knowledge obviously you 
would include the Official Receiver. 

81 2. If we adopted your other suggestion about the qualifications for 
trusteeship, we should have to bear in mind that we must make an 
exception in favour of the Official Receiver? - Yes, that is quite 
correct. - (Mr. South) : We did not intend to cut out the Official Receiver. 

813. Section B of your memorandum deals with deeds of arrangement. I do 
not know how far you consider that you could really press the analogy 
between deeds of arrangement and voluntary liquidations? Do you not think 
the essence of a deed of arrangement is that it is a private and adaptable 
document? - (Mr. Mahony) : In so far as it extends to deeds of. assignment, 

I think there is a very distinct analogy. : But,, of course, there is no 
provision in the Companies Act for anything analagous to deeds of composi- 
tion. They can be arranged, but there is.no specific provision made 
except through the Court calling special statutory meetings. 



814. Am I right in thinking that in the majority of cases the voluntary 
liquidation is a voluntary liquidation of a solvent company? - 

(Mr. Russell) : Yes, generally speaking, the majority would be solvent 

cases. - (Mr. Mahony): Ho, I would not agree at all. That may be so in 
the cases you meet, but the great majority of cases I should say are of the 
kind known as a creditors voluntary winding up. 

815. With a creditors voluntary winding up the company is presumably 
insolvent? - Yes, and the members voluntary winding up of course is a 

case of solvency. 



816. Mr.. Beer: As I understand it, the analogy is "between deeds of 

arrangement on the one hand arid a members voluntary winding up? - 
he analogy would be between deeds of assignment and a creditors voluntary 
winding up. 



817. Chairman : You suggest that there should be under any deed of 

0r possibly deed of assignment only, a first meeting of 
creditors? - There is one in practice, of course. 
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818. ffoul& you wish to see that made compulsory? - I think it would he a 
great advantage, hut the idea of having a compulsory meeting would 

have for its object the appointment of a trustee, who would then have some 
official status, whereas at the present time he is regarded as a trespasser. 

819 . Mr. Emmerson : Surely you have had many cases where a deed has had to 

he executed quickly as a matter of urgency, and you have got no time 

to have a meeting? - In that case a meeting should follow, say, within 
seven days. I quite agree that it is very often necessary in order to 
dispossess a debtor or to protect his estate that there should he a deed of 
assignment executed at a moment’s notice, and then that would. he referred 
to the creditors. 

820. Then the appointment would not take place at this meeting which you 

suggest, ' would it? - (ilr. Russell) : It would he more in the nature 

of confirmation. (Mr. Mahony) : Yes, it would he a confirmation within 

seven days. 

821. Chairman : Are you very keen on this advertisement in the local 

paper? - No, that is merely a suggestion following the Companies Act 

procedure, so as to make the analogy with companies as close as possible. 

822. Would not that largely destroy one of the benefits of the deed, 
namely, a certain amount of privacy? - I do not think so, because 

even now all deeds are registered, and publicity follows in the trade papers 
almost immediately. The privacy accorded to deeds of arrangement is not 
real, 

823. It would he even more unreal if there has to he an advertisement in a 
local paper, would it not? - I do not think so, I think it would 

make no difference, in practice. There may he private arrangements where 
no deed is contemplated. 

824. There are lots. ¥e all know there are lots of arrangements, which 
are done under the counter. - But they are illegal, of course. 

825. You suggest that the creditors should appoint the trustee at their 
first meeting. In your view is there any change in the Act necessary 

there, because the trustee in practice is nominated in the first instance by 
the debtor, hut the creditors can always refuse to assent -to the deed unless 
they get their own man in the saddle, can they not? - Yes, any one creditor 
now may refuse to assent to the deed and claim the right to file a petition 
in bankruptcy. 

826. You think a change in the act is necessary? - Yes. At the moment 
under the Deeds of Arrangement Act the appointment of a trustee under 

the deed is not confirmed until the deed is three months old. The sugges- 
tion that we like is that the deed should become effective almost immedi- 
ately the creditors by a majority assent to it, so that the trustee’s posi- 
tion is safeguarded. 

827. We were proposing to cut the time for a petition founded on a deed of 
arrangement down to a month. Would that help you, in your view? - 

I think that would help considerably. 

®28. Mr. Emmerson : The deed still becomes a good deed as soon as you file 

the statutory notices, does it not? - It is a good deed except that 
for three months any creditor who lias not assented has the right to file a 
petition. 

829. Chairman : And in practice it may be a good deal longer, because 

there is all the time the petition is pending. He might file his 

petition on the last- day of the three months? - Yes, indeed. - (Mr, Cooke) : 
Ana that power is used quite widely, as an instrument of blackmail. 

830, x n addition to proposing to cut down the time of the petition to a 
month, we were also thinking of making some rather drastic amendments 

0 the proceedings on that petition, and the- quickest thing I can do is. .to 
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refer you to our suggested Section 22(1 ). - (Mr, Mahony) : I see you are 

still allowing or inferring in that Section that any act of bankruptcy - 
and there are seven other acts of bankruptcy besides the execution of the 
deed - that any one of those is still available to the creditor, and in 
that you are not safeguarding the position by the reduction to the one 
month, 

831 , If he has committed some act of bankruptcy connected with the deed, 
the trouble remains, I agree, - Then that does not help. 

832, Mr, Lloyd Williams : An act of bankruptcy is an act of bankruptcy to 

the world at large, is it not? — But it is the doctrine of relation 

back in respect of those acts of bankruptcy that affects us, 

8 33« If it is not. in the interests of the creditors as a whole the 

Registrar .can always refuse to make a receiving order? - But does not 
that remedy exist already? If a debtor* s solicitor goes before the 
Registrar and says: "Here is a creditor who is petitioning with a view to 

obtaining undue advantage from the debtor", the Registrar at the present 
time has a discretion not to. give the . receiving order. 

834« Chairman : That is quite true. We thought it desirable however to 

put that into the Act, so that it is there in black and . white . for all 
the world to see. What is more, we have provided that the Court shall - 
not may - dismiss the petition. We hope that is going to pare the black- 
mailer* s talons to quite a considerable extent. - (Mr. Russell): I should 

think it will. 

835* One of our witnesses suggested to us that the Court should, -where it 
is alleged that the receiving order is not in the interests of the 
general body of creditors, advertise or gazette the petition, and hear any 
creditor who wishes to be heard, as in companies winding up. That would 
be a very novel suggestion as far as bankruptcy is coricerned; I do not 
know what you think about it? - (Mr. Mahony): At the moment in companies, 

of course, a petitioning creditor may circularise the other creditors, and 
in practice he does, to support his petition. In bankruptcy of course that 
does not apply. It might be quite, a useful procedure to have in bank- 
ruptcy. Then if the Court found that the weight, of the wishes of the 
creditors was in favour of a private, arrangement rather than a bankruptcy, 
the Court might be influenced by that evidence in the same way as the Court 
is now influenced in a companies case. . 

836. Do you not think, though, that the publicity attendant upon bringing 
the. creditors into the chambers of the Registrar might in itself be 
rather a weapon in the hand of the blackmailing creditor? - (Mr. Russell).: 

I think that is true. I think that is a factor which should be borne in 
mind. 

837 • Mr, Lloyd Williams : My experience is that even now there is quite 

sufficient publicity with a petition. It very f re quently . happens 
that if a petitioning creditor is going to be paid out, another creditor 
has heard about it and applies to be substituted* As Registrars, I think 
it would be impossible for us to advertise every. petition which came in; 
it would delay the hearing, and it’ would require an awful lot of staff and 
lead to tremendous expense. - I agree, the news does not get round very 
quickly. - (Mr. Mahony) : But if there were some ruling or some regulation 

under which the creditors could fils notices of opposition to a petition, 
if following somb meeting of creditors, they could file a resolution- or 
letters with the Registrar protesting against the petition, the Registrar 
might be able to take notice of that, whereas at the present time he is 
apparently not able to do so. 

Chairman: I think that could be- done in practice if this Section 

goes- through, could' it not?' The debtor who is the party who is 
respondent to the petition in bankruptcy can call the trustee under the 
deed; the trustee can say: - "Every : single creditor except this one has 
assen e to the deed; there has been a meeting of ' creditors-; the matter 
as een fully considered. Everybody-except’ this man wants: the estate 'to 
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be dealt with under a deed of arrangement." - That would meet the case. 

The Registrar could then take notice of that. But does not your clause 
here go rather far, because you are saying that there must be some evidence 
that the petitioning creditor is activated by attempting unduly to obtain 
something from the debtor? 

839 . Or from the trustee or any other person. - In other words, an 
affidavit by the trustee under the deed might be sufficient evidence? 

840. Xes. The sort of case I had in mind is one which you probably 

remember, in which the petitioning creditor said: "All right, I will 

assent to the deed provided you pay my costs." You think then that the 
Section would be useful? - (Mr, Russell): Very useful, yes. It is the 

sort of thing we want to see. 

84 1 . I have been a little confused by what you say about relation back in 
connection with a deed of arrangement. If there are earlier and 

independent acts of bankruptcy available, do you not think the doctrine 
ought to apply in the ordinary way? - (Mr. Mahony) : If it applies in the 

ordinary way it means that the trustee under the deed of arrangement still 
has to wait for three months to let that period expire. Then the attempt 
to get active administration of the deed of arrangement within one month 
would fail. It is not just enough to exempt the deed of arrangement from 
the onus of the relation back. 

842 . I am not sure if I quite follow. Suppose there is one dissenting 

creditor: he petitions in bankruptcy, and his petition is dismissed 

under the Section we have just looked at. That means that everybody has 
assented to the deed except one person, and that one person has had his 
"bankruptcy petition dismissed. Surely the deed trustee can safely go 
ahead in those circumstances, can he not? - But that one creditor may still 
with his petition be able to delay the administration of the deed for three 
months or more, 

843. But supposing his petition has been dismissed? - But that petition 
will be dismissed probably only three months or four months after the 

date of execution of the deed. 

844* You mean that so long as that petition is on the file the trustee 
cannot do anything? - Yes. The trustee is tied. 

845. I follow your point now. You think that the doctrine of relation 
back should not in any case go further back than the petition? - Yes. 

In companies, the relation back of the liquidator* s title goes to the date 
of the petition. 

846 . Yes, it does, because a company cannot commit an act of bankruptcy 
and they could not go any further back. - It is not suggested that 

one should take away the protection of acts of bankruptcy by the debtor, so 
that any debtor for £50 could be made bankrupt whether he had committed an 
act of bankruptcy or not. That is not suggested at all. What is 
suggested is that in order to make the deeds effective the doctrine of 
relation back should apply at the date of the petition and not at the date 
of the act of bankruptcy. 

M r » Emmerson : I am not quite clear yet. Is the point this, that 

while we have excluded a deed of assignment as an act of bankruptcy 
or more than one month, there might previously to the execution of the deed 
° assignment be another act of bankruptcy? - Yes, or a creditor could send 
ou t a bankruptcy notice and act independently. 

84 B. But that would be another act of bankruptcy? - Yes. 

^f-9. And our provisions as regards deeds of assignment in those cases 
, W0U T& he abortive? - Yes, and you are not saving the three months 
s e of time on administration. 
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850. Mr. Lloyd Williams : Would not that mean that the debtor had not dis. 

closed all his creditors? - No, 

851. Mr, Emmerson : We have merely covered one act of bankruptcy, we have 

not covered the other seven? - Yes. - (Mr. South) : We had a good deal 

of evidence that administration was held up owing to the possibility of a 
petition based on a separate and independent act of bankruptcy, so that deed 
trustees do not feel safe to make any distributions at all for three months 
and that delay often damages the estate. ’ 



852. Mr, Lloyd Williams : He could still recover the assets, could he not 

but he should not make any payment? - He should not make any payment! 

853- The estate might be damaged if he could not get the assets in, but 
surely it will not be damaged if he cannot make any payment? - I 
think that if he wants to run the business, and cannot make payments that 
holds him up. 3 

8 54. Mr. Emmerson : We are suggesting in our draft .Section 21 protecting 

the deed trustee. You might like to take a .look at that. - 
(Mr. Russell): I think that is alright but, if the Section is. to cover 

running a business, expenditure, instead of expenses, might be a preferable 
word. It is really a legal matter, and not an accountants' problem. I 
think that revised Section does overcome the trustee's difficulty. 



855. Chairman: With regard to what you say about the trustee having 

recourse to the Court, and reporting offences to the Board of Trade 
of course you did bear in mind, I suppose, that nearly all the bankruptcy’ 
offences can only be committed by somebody who has a receiving order made 
against him? - (Mr. Mahony) : That is so. 

8560 Then the practical effect of empowering the trustee to make a report 
of an offence to the Board of Trade would not be very great, would 
it? - Unless the Deeds of Arrangement Act imported the penalties of the 
Bankruptcy Act. 



837. We have had the suggestion put forward to us, by a very ingenious 

. g e jtleman^who gave evidence some time ago, that if the debtor had been 
guiity of any misconduct, either before or after the execution of the deed, 
the trustee could apply to the Court to have the estate administered in 
bankruptcy. - (Mr, Russell): That is a very ingenious suggestion. 



^ * ? is a very novel idea, and we thought it was a. very ingenious one. 

, ■ He in min(i a case in which a man executed a deed of assignment, 

?u eV ? nt ? d the deed trustee taking possession of his property, and 
kept of f the deed trustee, literally, with a shot-gun. Whether such a 
case would be received with open arms in Carey Street, we are not quite 
~ 7 lt were fou ^ d "that that suggestion could be worked out 

^tistactomiy, it would overcome this difficulty. We should be in favour 

859. In principle, you are in favour, subject to the necessary details 
being worked out? - Yes. 

860. I see that you are in favour of a compulsory form of deed of arrange- 
ment, or assignment? - (Mr. Mahony): Yes. 

86 '* de ? tr °y the advantage of adaptability,, which I thought 

that there -i * e a vantages of the deeds, at the moment? - It is true 

case where a soliHf ^ al of> adaptability., I think you will remember one 
deed of cornnnen^H * up a deed of °°nposition, and imported into the 

by power of attnr^ & ° aus ? ^^a^ *fre trustee under the composition could, 

aL p cr SLf ed of assi ™ - ™ ° f the 

trustee^cnjfM^ 7" Judge ms very amused, "because the 

could not posslbS rnS’thf 4 dettor ' s affidavit. They 

P y make the deed of assignment effective, unless the debtor 
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made a debtor's affidavit, which of course he was not prepared to do. 

That is, of course, taking adaptability to extremes, but so many creditors 
will sign deeds of assignment, or sign assents to deeds of assignment which 
they have never seen, or know nothing about, that it does seem useful to 
have a standard form. Of course, most of the deeds at the present time 
are in standard form, printed by Waterlow* s, or somebody of that kind. 

863. ( Mr. Lloyd Williams) : They would not read the standard form, would 

they? -No, 

864. Then they would be no better off? - If it were a statutory form, they 
would be supposed to know it by law. At any rate, there would be a 

protection there against extraordinary clauses, which at the present time 
oould be put into the deeds by way of fraud on the creditor. It is 
possible to put a clause into one of these deeds, if they are so .adaptable, 
that could provide for the payment in full of one particular creditor. 

865. Is it not advisable that the creditors should read what they sign, 
before they do it? - Yes. The banks, and other officials, probably 

do that. 



8 66. Mr. Emmerson : You have five different classes of deed? - Yes. 

867. It would seem to me that a statutory form would have to embody as 
many cariations? - Yes. Of course, in practice, these deeds of 

inspectorship and others are almost extinct. 

868. One witness uses them frequently, - Yes, where there is administra- 
tion under the Court. 

869 . Chairman : It comes to this. You think there should be a compulsory 

form of deed, and the reason for it is to protect fools from their 

own folly? - That is what it amounts to. - (Mr. Russell): I think the only 

way that could be met would be by having certain minimum clauses, which 
must be in, but I think even that would almost be an impossibility. I do 
feel that although this suggestion is in our memorandum, it is a case of 
protecting fools, and the system might be so rigid that the results would 
be worse than the present state of affairs. There is that danger. 

870 . I think we. are in agreement with the substance of your other sugges- 
tions about deeds of arrangement on that Section, so I do not think 

we need trouble you any further. - (Mr. Maho ny) : Arid on all points on' the 

doctrine of reference back, so far as the acts of bankruptcy are concerned? 



871. We wish to consider that. Do you want to say any more about that 
whilst we are on the subject? - No, except that if that is continued, 

of course, it makes the chance of distributing under a deed in less than 
three months quite hopeless. 

872, The really important thing, surely, is that the trustee should feel 
that he can safely go ahead and get in assets, so as to make a dis- 
tribution at the earliest possible moment, rather than that he should make 
a very quick distribution? - Yes, that is so, and also that he should be 
able to carry on the business with some confidence. 

Mr. Emmerson : But in practice, would you not agree that to pay the 

first dividend within three months is the exception, rather than the 
£ul e ? - It is the exception, but it is possible to do it, I am sure you 
have done it yourself. 

^4* Mr, Sherwell : You are really worried about the business being 

carried on, and the trustee making payments in order to keep the 
business running? - Yes, and the possibility of the trustee being treated 
as a trespasser, afterwards. 

^75. Chairman : I think by providing that he has to have his proper 

expenses and his reasonable remuneration, that would' cover it? - Yes, 
at would negative that point. 
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87 6. May we pass on to Section C of your memorandum? You say that it 

would he convenient to have all the statutory rules applying put in 
one Act. Do you think there is any advantage in having a single Act for 
bankruptcy and deeds of arrangement, as distinct from having two Acts, as. 
at present? - I do not think there is, if you are going to construct your 
draft Acts on the lines which you contemplate. If, however, you were going 
to incorporate the provisions of the Deeds of Arrangement Act into the 
Bankruptcy Act, in the same way as voluntary liquidations are incorporated 
into the Companies Act, then there might he some point in a consolidation 
of bankrupt cy and deeds of arrangement into a single Act. 



877* You speak of statutory rules. You are not referring to bankruptcy 
rules properly so-called, are you? - (Mr. South) : No, we meant the 

statutes. 

878 . That is what I thought. I think we should agree that it would be a 
great convenience if all enactment relating to bankruptcy could be 
put into one Act, so to speak. - Yes, with preferential debts particularly 
in mind, I think. 



879* We propose to make certain amendments simplifying the position as 

regards proxies. In fact, we were going to adopt your first and . 
third suggestions, and your second one that the proxy holder should only go 
on to the committee of inspection if he is in the regular employment of the 
creditor. - (Mr. Russell): We think that is right. 

880. We thought it rather undesirable that a proxy holder or the holder of 
a power of attorney should go on to the committee of inspection unless 

he were in the regular employment of the creditor. - (Mr, South) : That, 

of course, would cut out solicitors from acting on committees of inspection, 

881 . They could have a power o.f attorney? - Yes. 

882. You would draw a distinction between the simple proxy and the power 
of attorney? - Yes. 

883. Have you any suggestions to make as to what could be done the better 
to prevent solicitation for proxies? - We found that very difficult. 

The only suggestion which I think we can put forward is a tightening up of 
the sanctions against it. It does not,- by any means, really meet the pro- 
blem, which is essentially lack of evidence, but if the sanctions, where 
the offence is proved, were tightened up a bit it might possibly dissuade 
people from running the risk of being discovered. 



88if. Would you like to see solicitations for proxies made a criminal. 

offence? - I am not sure about that, I think something like removal 
from office by the Board of Trade, where solicitation is proved might be 
effective. - (Mr. Mahony) : That applies now. 



885 . Making it a criminal offence is rather like taking a blunderbuss to 
.. kill, a gnat? - (Mr. South): Yes. We found this problem very 

^^iQult,; — . ,(Mr. Russell) : .If the field of recruitment of trustees, as it 
were , was confined as we have,. suggested to certain persons - perhaps to 
accountants - I think the strongest sanctions then would be the disci- 
plinary sanctions of the bodies concerned, which have been tightened up a 
great deal in recent years. I think the action taken would be quite 
strong. ^ A person would be far more prepared to take his complaint to the 
rus e s, own Council for consideration by his own disciplinary committee, 
rather than starting anything which might involve legal proceedings. As 

are then are rather informal, hut vlry 

forcible, it might he the bpst. my to deal -with it.- 



could, 



M r . » , ~ Beer -‘ , I suppose that can be dealt with under the existing law, 
in respect of members of a professional organisation? T Yes, it 
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887. Chairman : As regards your suggestion about the Official Receiver 

employing a qualified accountant to help the debtor make out the 
statement of affairs, and so on, do you want that to go into the Act? - I 
do not think it can. . We feel it is an administrative matter which should 
be brought before Official Receivers, with some recommendations if possible. 
The position is unsatisfactory, because we as accountants are very strongly 
opposed to fees being calculated other than on a certain basis. There is 
no doubt this practice does occur of people taking work at very cut fees 
in order to get the work. 1 



888, Our mandate is only to suggest amendments to the Act, and I am afraid 
that is rather outside our purview. - It probably is. 

889. That brings us to this question about the qualifioations of trustees 
which we were touching on just now. We were proposing to suggest 

amending the Act, so as to prevent a creditor from being a trustee which 
goes part of the my to meeting you. We feel that a creditor could not 
possibly be expected to act impartially, as between himself and the other 
creditors. But do you not think there would be quite considerable opposition 
to your suggestion from various lay men and women who were not qualified to 
be auditors of limited companies? - I think we can say that almost all 
accountants, even if they are not members of a professional body have got 
a Board of Trade authorisation, and there has got to be a line drawn some- 
where. We feel that this would probably be the only place at which a 
line could be drawn. It is the only place at which there is a compre- 
hensive limitation in the field of recruitment, that is in the Companies 
Act and the authorisations given by the Board of Trade. I do not know 
enough about this, but I should not think there is much Trustee work done 
other than hy the members of the recognised accountancy bodies. 



8 ^ 0, fe- L l°y& Williams: Do you really think this suggestion would get 

through Parliament? - Of course, the profession is so badly organised: 
that is the trouble. We are hoping it may be better organised in the not 
oo distant future, but at the moment it is badly organised, and this is 
he only real protection we have. I am not going to deny that some of the 
most repugnant practices in this field of work - although it is frightfully 
hard to pin them down - do not come from the members of the organised 
bodies. They oome from some unfortunate, rather backward brethren, who 
are often members of the recognised bodies. We must recognise that. 



891 . 

have 



lou must clean up your own stables, must you not? - That is no doubt 
the right thing to do, but it is very hard to find the evidence. We 
tried, and when we do find it we take strong action. 



9 • hairman: Of course, the legislature tends, does it not, to pass 

legislation of this type, unless it is olearly satisfied that the 

,, 10n ? tlle unt I ua lifie& persons you want to exclude are harmful in 
themselves? - Yes. 



As, for example, unqualified doctors, dentists, or midwives. Those 
are the sort of people it goes for? - Yes. 



894. Is there any real evidence that the few laymen who obtain Jobs as 
aconi m +^r te * S d ° an y. harm by doing that, except that they are excluding 
Often S , fr ™ eari ting a living? - I think that where harm is done, it is 
confined t P art:i - Cu lar type of person. As I said before, it is not 

that if w° 5“^ t P )e of P erson , but there is a further factor at present 
Person S OUr di30 iP 1:L nary committee, remove from membership a 

meats *°, offendsa > be would still be qualified to take on these appoint- 
. ’ 30 to some extent our action would be nullified. 



conflnn+ ad T be o n removed by Ms professional tribunal, because of his 
him as a fit ’ 1 s b° udd have thought the Board of Trade would not certify 
know of a P er3 °h. Do you know of any case where that has arisen? - I 
still continue ' 7 er ® a resigned, when he saw the threat coming, and he 
one cannot i „ ? t° flourish, but he was not removed forcibly. Qf course, 
0t -Legislate for the exception. 
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896. Mr, Beer ; Under the Companies Act at the present time the vast 
majority of companies are exempt private companies, and of course 

there is no qualification whatever required there? - Unfortunately, no. 

897. A man can be a bank clerk, or an ex-income tax inspector. Equally 
of course, there are fields of enquiry - income tax, for instance - 

where it may be that the Inland Revenue may say that the nan who was 
unqualified did his job very much better than some of those who were 
qualified. - That is so. It is really the profession's own fault that the 
situation exists, and we recognise that. - (Mr. Mahony) : I think 

Mr. Russell's point was mainly in relation to touting for appointments as 
trustee. And that touting is more available to people who are not members 
of the recognised accountancy bodies, because the recognised bodies have 
the disciplinary powers. 

898 . Chairman: In other words, the strongest case for your suggestion is 

that it would facilitate the putting down of touting? - - It would yes. 

It would also help on investigation, because, although a great deal of’ the ’ 
practice in bankruptcy is concerned with the knowledge of the lav/, the 
essential quality of a trustee is having a capacity to investigate, and 
that capacity to investigate is part of the accountant's training. You 
find many of those people, who are secretaries of associations, and that 
sort of thing, who are not qualified accountants at all,, and they are quite 
incompetent so far as investigation is concerned. In fact, they have to 
employ accountants from outside to do that pari: of the work for them. 

^99. Mr. Peirce : It is a fact that secretaries of associations act in 

done that Gapacity? 1 have never heard of on e. - In some cases they have 

900. I have never heard of one. - I think there are several. 



903. Ana it is very, vezy difficult to prevent? - Very difficult indeed. 





:lear evidence we could not 
"w®? - I do not think you 




(59944.) 



152 



Printed image digitised by the University of Southampton Library Digitisation Unit 



908. Chairman : It would have to "be unanimous? - Of course. When a case 
gets very old, it is almost impossible to get a full meeting of the 

committee of inspection, because by then the members have lost interest. 

909 . It has been suggested to us that, in addition to his expenses, a 
member of the committee of inspection should be entitled to a small 

sum by way of remuneration for attending the meeting; such a sum as a 
guinea or two guineas has been suggested. Do you think that is a good 
idea, or not? - (Mr. Russell) : For attending each meeting? 

910. Yes. - On the whole, I think it is equitable. I think it is a good 
thing. After all, these people are giving their time for the bene- 
fit of the general body of creditors, not only themselves, and provided the 
fee is so small as not to imke it capable of being mis-used, I think it 
would be a very good thing. 

911 . Would you agree? - (Mr. Cooke): Yes. - (Mr. Mahony) : I think it 

would encourage the members to come to the meetings. - (Mr, Russell) : 

Of course, I do think there should be a limit. I think a guinea or two 
guineas is ample. - (Mr. Mahony) : I think it should be a guinea. 

912. The witness who put this forward said that he gets a small sum for 
serving on a jury, so why should he not get a comparable sum for 

attending the committee. - Yes. It can involve travel and loss of time. 

913. He gets his expenses? - But not for time spent in travelling. 

914* Mr. Beer : Some witnesses expressed the view that the guinea, less 

income tax, would not amount to very much, and would not. really be an 
inducement, - (Mr. Russell) : I do not think it would be an inducement. I 

think it would be justice, it would be fair, and that is really the more 
important thing. 

915* You would not use it as a bait to get a man to come to the meeting? - 
No, but if I were a trustee I should feel far more inclined to ring 
up a man and say "When can you come? You must come", if I were going to 
pay him a guinea or two guineas for coming, than if he were coming out of 
the goodness of his heart. 

916. Mr, Lloyd Williams : It would strengthen the position of trustees? - 

I think so. 

917# Mr. Peirce : And you would get more attendances? If you do not get 

more attendances it fails? - Yes. 

91 8 . Chairman : If it were limited to such a sum as a guinea, less income 

tax and possibly surtax, you do not think it could possibly cause a 

multiplicity of meetings? - (Mr. Mahony) : I would not think so. The 

trustee would not want to waste his own time. - (Mr. Russell): I suppose 

that everything is capable of abuse but I think it would have to be a very 
exceptional case. 

919. Is there any doubt whether a company can serve on a committee of 
inspection through a duly appointed representative? I have not had 

time to look up this case? - (Mr. South) : I think that there is. There 

seems to be a doubt left in that case, and if there is a doubt it might as 
^11 be resolved. 

920. i- do not think there is any trouble in practice so far as I know. 

As regards paying out of pocket expenses of the committee of inspec- 
ion members, I do not see why you want to make a differentiation in the 
case where a local bank is used. Does the trustee have to make an applica- 

( , M° n t0 the ^^ ector - &enera l, where he has not got a local bank account? - 

(Mr* p ahony )‘ applies in both cases. He has to in all cases. - 

\ ' ° usse ll) : I think the suggestion which was put forward there was that 
ere there was a* local bank account in use it should be permissible to pay 

r e expenses out of it. However, it seems to be a very unimportant point, 
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921. There is not any great difficulty? - No, - (Mr, Mahony): In 
practice, at the present time, the Board of Trade is able to see that 

the committee of inspection are being paid their expenses, because of the 
application for the cheque through the Board of Trade, but they would not 
know if a local bank account was being used. They would not have the 
knowledge that the committee of inspection were being paid. I think that 
was the purpose of the present provision, 

922. If monies were being paid away improperly on fictitious expenses, the 
trustee would soon get into hot water? - Yes, the Board of Trade 

would pick it up at the next audit. 

923* I gather that- it is not a natter to which you attach any great 
inportance? ~ (Mr, Russell): No, it is quite trivial. 

924. That brings us to the preferentials. Have you any views about rates 
and taxes, in that connection? - Yes. We went into the question of 
rates and taxes very thoroughly, but we felt there was so little hope of 
the present legislation being amended that it was hardly worth our while to 
put forward the rather voluminous and conflicting ideas which were sub- 
mitted. We did feel that the present rights should be limited, so far as 
taxes were concerned. Of course, the recent amendments to the legislation 
do help to some extent, or they have an effect to some extent in that 
terminal losses can be dated back. That helps, but we do feel that the 
rights might be limited to the year preceding the date of bankruptcy. If 
a form of words can be found, that seems to us to be a logical restriction 
to impose. 

923. I gather that you would really rather see the tax preference abolished 

altogether? - (Mr. South): There was a good deal of opposition 

expressed, but the Council came to the conclusion that it was not really 
fair to abolish altogether the Crown's preferential claim to taxes. They 
would like to limit it. 



926. Does the unfairness lie in the fact that the Crown's services have 
very largely to he rendered to the insolvent, as well as the 
solvent? - (Mr. Russell) : The objection is to their being able to pick 

and choose. A few years ago their files were so much in arrears that 
liabilities going back four or five years would suddenly come up. We felt 
that if a creditor is neglectful in pursuing his claim he should not have 
all the rights to pick and choose. 



527. Mr. Ll oyd Williams : But the Revenue do not choose their debtor, do 
they? - No, but they do choose their years, and those of us who are 
in practice do know that in the period of shortage of staff, which I agree 
was exceptional, the Revenue did get into some rather bad tangles with 
arrears, and people were allowed to go on far too long accumulating tax 
liabilities. 



928. That does not seem to be the position today, does it? - We do not 

27 in our own experience, but I think it applies in some oases. 

The number of such oases is still rather remarkable. What happens is that 

there may be a question of doubt as to whether a particular sum of money is 

taxable, ana quite a lot of correspondence goes on. The correspondence 
“f? 80 ° n 2' Gr y ears , and that file gets put on one side and it is neglected 
e , , ? ^ssessment is being resolved. While that sort of thing is going 
seleotion^ ^ 13 TO ° ng that thS CM " still have the rights of 



929 ’ Tea xould like to limit them to the last year? - Yes, if the last 
year seems logical. ’ 

930 ' o^sev'^'les? t0 ratSS ’ beoause that is the- last year, of 



931 ' y °? thlnk this Preference should not be 

abolished altogether? - It is so deeply rooted. 
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932. Not only in the Bankruptcy Acts, tut elsewhere in common law? - Yes. 
It is so deeply rooted that it has got to be accepted, rather than 

examined to see if it is equitable. I suppose that in some ways it is not 
equitable. 

933. Mr, Lloyd Williams : You are speaking as a taxpayer now, not as a 

member of the Council? - Yes, 

934 . Mr, Emmerson : If you limit them to the year preceding the receiving 

order, you are probably washing out their preference anyhow? - 

Probably. 

935. Mr, Sherwell : If anything like that were accepted, I suppose it is 

possible that the Revenue would not be so keen to allow us credit, as 

they do at the moment. At the moment, I think they are pretty generous, 
but they may be different if you abolished that preference altogether. - 
I think another factor to be borne in mind in this question is the matter 
of back duty. We know that some bankruptcies do result purely from baok 
duty oases; cases where there has been fraud on the Revenue by a taxpayer, 
and liabilities are discovered extending over lrany years. If you did 
limit the Crown to one year's preference in those oases, you might be 
restricting them unfairly. On the other hand, generally speaking, in a 
back duty case the Crown take most of the money anyway, because the liabi- 
lities are predominantly large in the liabilities of the particular bank- 
rupt, but there is that aspect of it which we feel should be taken into 
account, if you are considering this question fully. 

936. I should not think he was proteoted in any 0 ase where there is fraud 
because a man oannot take advantage over a fraud. - Wo are not 

suggesting he is proteoted. Let us take the case of a trader who has 
£ 5,000 of ordinary trade liabilities. It may be found that he has 
defrauded the Revenue out of £20,000 over a period of perhaps 15 or 20 
years, and they can recover by the threat of penalties for fraud. They 
can recover very large sums, and that might be very unfair in its effeot on 
the other oreditors. 

937. Chairman ; I oertainly do not feel they should be competing on any- 
thing like equal terms with the other creditors, in respect of treble 

taxes plus penalties, - No, that is what we felt, 

938. Mr. Lloyd Williams : If they were limited to the last year, they 

would make use of their criminal powers, whioh may be a very good 

thing? - A very good thing, indeed. We accountants would like to see more 
use made of criminal powers in these oases. - (Mr. South); I think the 
Council would favour that, 

939. Chairman : I think we must break off here. I understand you oould 

come on Wednesday. - (Mr. Russell) : These three gentlemen oould do 

so, but unfortunately I have to he down in South Wales, 

910. We shall miss you. I think it will be convenient to break off there, 
and not try to do too much tonight. We are all very much obliged to 
you for your attendance. Gentlemen, and I hope we have not kept you too 
ate. We will meet again on Wednesday at 4 p.m. 

(The proceedings were adjourned) 
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NINTH DAT 



Wednesday, 13th June, 1956 



Present 

HIS HONOUR JUDGE BLAGDEN (Chairman) 

MR. C. E. M. EMMERSON, F.C.A. 

MR. H. LLOYD WILLIAMS 

MR. H. E. PEIRCE, O.B.E., J.P. 

MR. B. E. P. MACTAVISH (Joint Secretary) 



MEMORANDUM SUBMITTED BY THE 
S OCIETY OP INCORPORATED ACCOUNTANTS 
(For Society* s -written evidence see page 1 2 4 above) 



EXAMINATION OP WITNESSES 



Mr. Daniel Mahony, F.S.A.A, 

Mr. Arthur John Cooke, F.S.A.A. 

Mr. Terence Wilton South 

9M . Chairman: I understand, Mr. Mahony, you muted to say something more 

in connection with the natters we discussed last Monday? - 
(Mr. Mahony): There was one point which dealt with the question of undis- 

closed creditors in deeds of arrangement. Even though you take away as 
you suggest, the taint of the act of bankruptcy from the deed of arrange- 
ment, there still is the risk that there is an undisclosed creditor who 
could come forward at any time within three months of an act of bankruptcy 
and that he might sue after the deed and so upset the deed of arrangement.' 
What I was hoping you might consider was' that a form of advertisement could 
be put an by the trustee which would protect him against any creditor of 
that description. 



Bepresenting the Society of 
Incorporated Accountants 



942. 



943. 



You mean he should put an advertisement in the local paper’ - He 
should advertise in the "London Gazette". 

The trouble about the "London Gazette" is that nobody ever reads it. - 
The general papers would take it up, and the trade papers. 

944. They would republish the entry? - Yes. 

945 ‘ i S * hat it is not a question of a deed being an 

rubtcv noti ce tut that the concealed creditor might serve a bank- 

S the £ed and ar S ng “? dettOT > get a Petition within three months 
to ’ r?nr y u i ™: 11 „ ha ^ ^thing to do with the deed, I am going 

tuoh t ^°J a ^ rUP ? 0 f ? - My w °uia it not be helpful in 

tad not^een nut in I U tt ee ^ alreaay adlre rtised for claims, and this claim 
tad not been put an wathan the time stipulated in the advertisement. 

946 ’ oonrideratLr 11 * Th llS +u t0 y ° U) and 15111 give that matter careful 
tack ZZZSfe I SS 2ttrt S 

94? ' aratte^lfch^ves S th mS6 + S Salar±es - - <■**' Cooke): That is 

will bear me out wheAl say thaAonS ° f trouble * 1 know Mr* Mahony 

refuse to pay thele olatas tt etrnT ^ m ° St diffl °ul t things is to 

will have to wait years I think Wh ° urgently need money and probably 

* ttllnk lf om> taggestaon that they should be 



(59944) 



156 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Bade pre-pref erential was adopted it would ease that position very consider- 
ably. I have had many very awkward and stormy inverviews with these people 
and it is a matter of considerable embarrassment, which I think we could 
overcome by making them pre-pref erential, so that we could pay them without 
waiting to settle such things as the tax liability. 

948. In most cases I fancy it is only one week's pay that is involved? - 
Normally; although that is bound up with the second point, loans to 

pay wages. That, however, is another matter. Normally it is, as you say, 
a week, except for the salaried people, when it is up to a month. 

949. I was thinking of the actual workman. - It is normally not more than 
a week for him. 

950. He is only out of pocket to the extent of one week’s wages? - But it 

often means a very great deal to him. - (Mr. Mahony) : It is a 

question of having to dismiss employees on a Friday night and tell them 
that there is no money; if you had to do that you would realise how awkward 
it is for the trustee. You have these people saying that their wives have 
nothing with which to buy the Sunday dinner. If one were able to go to a 
hank and borrow the money immediately to pay the wages it would be a very 
great blessing. 

951. Would you be in favour of putting any sort of limit on it - a limit 
of not more than a fortnight’s wages, or £500 (in the aggregate), or 

whatever your suggestion is? - I think you. might come up against the poli- 
tical angle there ; because I understand on a previous ocoasion a smaller 
amount than the £200 limit was suggested and Parliament forced the amount 
up in the interests, as they thought, of the workmen. 

952. That was not quite my point. Your proposal, as I understand it, is 
that no matter how many of these workmen there are, and no natter how 

high the wages payable to each, it would all become pre-pref erential? - 
That would be so; but in practice it is likely not to be more than one 
week’s wages. 

953. And I suppose as a general rule in bankruptcy there are not a great 
many workmen? Most workmen in really big undertakings are employed 

hy limited companies? - That is so. 

954. Mr, Lloyd Williams : Would it not seem reasonable to limit it to a 
week's wages? - (Mr. Oooke) : It is rather narrow, a week; a fort- 
night or three weeks’ would be more reasonable. 

955. I should have thought a week's wages would have got over the hardship? 

- (Mr. Mahony): An amendment to make one week's wages pre- 

pref erential would be of very great assistance. 

956. That would prevent any undue hardship? - Yes. 

957. Mr. Peirce : Prom your own experience, is it a thing that happens 

frequently? - Yes. - (Mr. Cooke): The bank does not obtain a refund 

of the money in bankruptcy. 

M r » Emmerson: The onus really falls on the Official Receiver, not 

the trustee? - Yes, except under deeds. In most cases where there 
are employees, the matter is generally dealt with by deed in the first 
instance; bankruptcy might follow. 

959. Chairman: In regard to your suggestion of introducing the subrogation 

that ,? rovis ^ on for loans to pay wages, what we had thought so far was this, 
as P ° S i tlon in companies was very different; there is no such thing 

knowl J fter knowled S e of insolvency. - Yes; but if the directors have 
knowledge °* lnsodvenc Y> knowledge of the directors is the company's 

96°. When it comes to an application for discharge, one of the more 
important facts is trading with knowledge? - Yes. 
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961 . To make the "bank or any other person who advances money to pay wages 
preferential, it seemed to us, is to tend to encourage trading with 

knowledge of insolvency, or rather to encourage people to aid and abet 
trading with knowledge. - On the other hand, there is the hardship on the 
trustee or Official Receiver of dismissing these employees; whereas per- 
haps if there were at least one week's wages pre-preferential, or even a 
month, the trustee could borrow the money from the bank and pay the wages. 

962. Surely if the trustee is going to borrow money from the bank, the 
bank would be entitled to look to the trustee to repay? - The trustee 

would not have any power under the Act to borrow money in that way. 

963. We might consider giving him power to borrow the necessary money to 
pay wages; but what I was rather deprecating is the idea that the 

bankrupt should be entitled to borrow money to pay wages and the person who 
lends him that money should then be entitled to stand in the shoes of the 
receiver of the wages, in view of the 'trading with knowledge* Section. 

We felt that was rather like providing that the burglars' mate should have 
the first charge on the swag, - And indeed in companies that particular 
Section works in a very unsatisfactory way sometimes. The effect of it 
very often is to relieve the bankrupt himself, or the bankrupt's friends of 
the securities which they have lodged with the bank. I have a case at the 
present time where a director has put his wife's property in as security to 
the bank, and the bank has given an overdraft of £4,000. The wages pro- 
vided by the bank have accumulated to £1 , 500 over 1 7 weeks, and the bank 
are now claiming £1,500 for subrogated preferential wages, which will go in 
relief of the security lodged by the director's wife, 

964« Mr. Emmerson : That cannot apply in bankruptcy? - No, subrogation of 

this kind does not apply in bankruptcy. 

965. If a certain amount were made pre-preferential, the trustee can 

immediately pay that money himself, knowing it would not be dis- 
allowed? - He could borrow the money, provided he knows that there are 
enough assets to cover it, — (Mr. Cooke) : It also arises where you have 

assets which need certain work put into them to make them more saleable; 
and if you cannot do that you would have to sell them for scrap, but very 
often a small expenditure on wages would put that right. 

966. Chairman: What it really comes to is that you think we should make 

at any rate a week's wages pre-preferential, and give the trustee 

express power to borrow for the purpose of paying pre-preferential wages? - 
(Mr, Mahony): Yes. 



967. You mention the case of the loan by the wife or Jjusband for the pur- 
pose of paying wages. The relation between spouses does not make 

any difference - whatever the position as regards the bank, the wife or 
husband should be in the same position, I suppose? - Yes. 

968, Do you want to make travelling and similar expenses also pre- 

preferential to the same extent as wages? - (Mr. South): Yes, but it 

is not an important recommendation. It was mainly directed at trying to 
ease the trustee's task in administration a little bit. 



969. On the whole, do you not think there are quite enough preferentials 
already? - (Mr. Mahony): Yes. 

Lloyd Williams t If y 0 u bring in travelling and other expenses 
Thp -in?PM4-? re open ^ n S_ [ _' t - he <Ioor, and there will be no limit? - (Mr. South): 
which -o art n? ° ’ fcry to . save analysis of the wages payments to pick out. 
mieht bp rm 6 ? ayi f nt s 1S on acc ount of wages and salaries and which 
acSwa to relmtorsement of - expenses, if the employer has been 



971. 



C hairman : You are not really very keen on that? 



■ We do not press 
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972 . That "brings us to what you say about the claims of public utilities. 

You say you find that there is resentment about the attitude they are 

able to adopt. May I ask whether you share that resentment? - (Mr. Cooke) : 
Yes, I think they do blackmail the trustee; they do, in fact, form them- 
selves into pre-p referential creditors. They will not let you have a 
supply until you pay the existing debt. 

973 . Would it be enough to provide somewhere in the Act that the trustee 

should be deemed a new customer? - (Mr. Mahony) : That would be 

excellent . 

974 . Or a new tenant? - (Mr. Cooke) : There is a snag there, because there 

is a case I knew where they gave the trustee a new contract, but they 

imported into the contract a clause that he should pay the arrears and got 
round it that way. They treated him as a new tenant on the condition that 
he paid the arrears. 

975 . Mr, Emmerson ; But that is not enforceable? If he signed the con- 
tract he would be liable, but he should not have signed that sort of 

contract? - They are entitled to make a new contract. 

976 . Chairman : I think it would meet that sort of thing if we said the 

trustee shall be deemed to be a new customer and it shall not be open 

to the authority to demand payment of the bankrupt ' s arrears as a condition 
for supplying the trustee? - (Mr. Mahony) : Yes. That should apply to 

trustees under deeds as well, 

977. Mr, Lloyd Williams : One must bear in mind that these public utilities 

have got their rights as well as their obligations under Acts of 

Parliament, and it may be the Act under which they are governed compels them 
to go for these arrears. The only thing we can do then, is to over-rule 
these Acts by saying that, notwithstanding anything in any other Act con- 
tained, the trustee shall be treated as a new tenant, without any demand for 
arrears, - (Mr. South): I have looked at one or two past Acts on this; 

unfortunately I have not had time to go through the whole history, but the 
past legislation on which these utilities often rely seems to be rather a 
jungle. There are a great many public and private Acts drawn up, in rather 
differing terms sometimes, and I think it means a good deal of caution will 
have to be exercised as to how the clause is drafted; but I think the word- 
ing you suggest would cover it. 

978. Chairman : We would have to consider the wording carefully, but no 

doubt something of the kind ought to be put in. - (Mr, Cooke): Yes, 

so that the other public utilities treat the trustee in the same way that 
the Postmaster General treats the trustee as a new subscriber for the pur- 
pose of the telephone; he does not insist on the arrears being paid. 

979. I do not quite follow the point you make about loans by the wife to 
the husband, or husband to wife, being deferred. At present the 

Section is limited to loans for use in the business. - (Mr. Mahony): Yes, 

to be used in the business ; but the money may have been used in the busi- 
ness but borrowed for some other alleged purpose which is not carried out. 

I had a case where a wife lent money to her husband for the purpose of pay- 
mg some settlement that was due to a daughter, and that was held not to be 
a loan for the purpose of the business. 

980. is -that not as it should be? - In fact the daughter had lent the 
money, the settlement money had been absorbed in the business by the 

husband already, and he was merely giving back what had already gone in. 

981. He pinches the daughter’s money? - Yes, in effect. 

982. He uses it in his business and loses it; the wife then lent him the 
money in order to repay the daughter? - Yes, that is the kind of- thing 

that happens. 

9^3. And you say, in that case why should not the wife be treated on a 
^ .Tevel with other creditors? - Yes. I brought an action against the 
e in that particular case and she won. 
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9 84. Mr. Lloyd Williams : In that type of case there is no earthly reason 
why that payment should he deferred; she is in the same position as 
any other creditor? - Indirectly the money was lent for the purpose of the 
business, because the business had already had the benefit of it* 

985* Chairman : Surely in that case her real purpose in advancing the 

money was to get the husband out of the hot water in which he had got 
himself? - Yes, apparently not for the purpose of the business at all; she 
succeeded in enforcing her claim in the bankruptcy and was not held to be a 
deferred creditor. 

986* Mr* Lloyd Williams : The fact that the Court did not agree with you 

rather defeats your argument that all such debts should be deferred? - 
No, they were interpreting the law as it is at the moment, namely that only 
loans for the purpose of business are deferred. 

987. Chairman : I do not quite see why you want to alter that.' - Because 

it leaves a gap for the dishonest husband of a dishonest wife to fake 
up some kind of claim that is going to make the loan appear to be not for 
business purposes. 



988. There is one other point here. You draw attention to the wife's 

right to occupy the matrimonial home when the parties have separated. 
That would seem to us to be just one of the ordinary incidents of property. 
Do trustees either in bankruptcy or under deeds suffer very much in conse- 
quence of it? - That is a very new point ; it arose in Court only during 
this last year, and we were not clear about it. - (Mr. South): It could 

affect the sale of the properly. 



989. I do not see that the trustees in bankruptcy can expect to have all 
the plums and none of the crumbs. If the property is encumbered by 

his wife you must deal with it as best you can. You would not press very 
strongly for amendment of the Bankruptcy Act to deal with that? - 
(Mr. Mahony) : We merely hoped you could clarify it in some way. 

990. That brings us to the vexed question of fraudulent preference. We 
were proposing to provide that, for a period of say 21 days before 

the petition, any payment which in fact resulted in a preference to the 
creditor could be set aside. - That would be a help, but really the point 
that has troubled us so much is connected with a ruling in the Gresham 
Trust case. I remember that up to 1 935 I had many cases of fraudulent 
preference and they were comparatively easy to prove. 

991 • You could rely on Re Cohen in those days, that was a very great help? 

- What we were hoping was that you might be able to put the position 
back to what it was before the Gresham Trust case. 

992. Restore Re Cohen, in other words? - Yes. The trouble I think was 
that the Gresham Trust case required, not in so many words but in 

practice, that the bankrupt should be called as a witness. 

993. And he is unlikely to he very helpful? - If the trustee has to call 
him as his witness, because the onus of proof is on the trustee, the 

bankrupt is of course almost certain to take a line in opposition to the 
trustee, and the trustee cannot prove his case. 



994. Because the bankrupt is not likely to be willing to help in stultify- 
ing his own transaction? r Yes. 

995. f«S®^ ion that the trustees should be allowed to read the notes 
a .a. 'k public examination is rather a wide one. After all the 

o?f e £TJr + n ° t0 attend the publi0 examination and 

qu omng of a bankrupt unless he happens still to be a creditor? - Yes. 

giving evidence against the unfortunate preferee which 

his wKn^s J d6al ' WitM " «UL the bankrupt as 

has witness m reply to that evidence in the motion to set aside the 
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preference, and that then would put the onus on to the preferee of calling 
the bankrupt to prove that it was not a preference. 

997. If it were provided somewhere that the trustee could read the notes 
of the public examination, provided that the bankrupt was called and 

subjected to cross-examination by the preferee, that would meet it? - Then 
you are putting in the bankrupt’s statement as evidence-in-chief for the 
trustee. Does not that again make the bankrupt the trustee’s witness? 

998 . Yes, I think it does; but it creates a position which is similar to 
the ordinary position on a bankruptcy motion, that it simply means 

that the notes of the public examination are treated as an affidavit by the 
bankrupt. - You can of course read the notes of the public examination, can 
you not? 

999 . Not as evidence against the preferee. That is one of the diffi- 
culties. I was thinking that perhaps it would not be unfair to the 

preferee that the notes should be read, provided that the bankrupt was 
called and he, the preferee, had a chance to cross-examine him, - And also 
that there could be a right of cross-examination for the trustee. 

1000. He has had the right to cross-examine on the public examination, 
when the notes came into being? - Of course if the bankrupt goes into 

the box, as things are at present, the trustee’s counsel can put the notes 
of the public examination to him. 

1001. He could, if he was called as the other party’s witness. There is a 
decision that anyone can cross-examine the bankrupt, irrespective of 

who calls him, - If that were clear in the law I think it would solve the 
problem. 

1002. There is no harm in making it clear -if it is not clear already. In 
the rare case that does happen, if the bankrupt has died between the 

date of public examination and the date when the motion comes along, the 
trustee might be in a difficulty, but that cannot be helped. - You would 
not consider our alternative, that is, that the matter should be decided 
from the general circumstances of the case? 

1003. I think that would be a very good idea myself, and we will certainly 
consider it. - On this 21 days, if I might go back to it, it occurs 

to me that questions might arise because it is retrospective, and all these 
regulations that are retrospective cause difficulty, 

1004. I think we should want to reconsider our protective subsection, quite 
frankly, because not only should the bankrupt be able to get bread 

and other necessities of life during those 21 days without the baker being 
called upon to enquire, but also I think he should be able to pay money to 
the credit of his account without the banker being called upon to enquire, 
and to make payments out of it without the banker being called upon to 
enquire as to their propriety. I do not see why, where a banker has acted 
perfectly properly in the ordinary course of banking business, when a bank- 
nipt makes a payment in order to prefer his aunt who has guaranteed the 
overdraft, the risk that the aunt should have become insolvent or fled the 
country should rest on the unfortunate banker. On that we thought of 
simply restoring the rule as Mr. Justice Eve thought it was. - (Mr. South) : 
Yes, I think that meets it exactly. - (Mr. Mahony) : There is a thought 

■which occurs, namely that the surety may have deposited some securities 
with the bank and then, if the banker is freed, the surety is freed, and 
the securities are freed. If the bank could be made to hold the securi- 
ties until such time as the trustee says: "I am making no claim” then the 

e state would be protected. 

1005. That is rather difficult if you think of what happened in Re Conley - 
the two ladies swooped down the minute the account was out of the 

•red and said: ’’Give us back our securities” - the banker has got no option 

hut to do it. He could, I suppose, provide in a memorandum of deposit 
that he should be entitled to hold them for three months, but that may not 
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be nearly enough as we do not know how soon or how late the trustee is going 
to bring his proceedings. - If you are going to release the bank the secu- : 
rity deposited by the third party will have gone and the trustee loses the 
benefit of the security held by the bank in respect of the preference if 
the preferees can swoop down and collect their securities. 

1006. We propose expressly declaring that the guarantor is to be liable and 
not the bank. - Yes, but the guarantor has got his securities, which 
he is probably able to turn into cash and secrete. 



1007. But why should the risk of that happening rest on the unfortunate 
banker and not on the trustee? - I would entirely sympathise; but 

where there was a swoop of that kind and there was some evidence of 
insolvency, then some onus might be put on to the bank to hold the securi- 
ties until the trustee released them. 

1008. Do you think that is really practicable? - It would be, if there were 
insolvency, known Insolvency; particularly if the bank knew that 

there was any kind of financial difficulty. 

1009. Mr. Emmerson : How could the bank be put on guard? - The bank manager 

generally suspects- something if he is giving a fairly large overdraft 

and some money comes in from book debts or from some noimal business 
source, and it goes to the benefit of the guarantors. 

1010. The money -would continue to flow in, but payments out would cease? - 
Yes, that is what does happen. But if the bank knew that here was a 

case where money was coming in and the noimal payments had stopped going 
out, I think it would not be a hardship on the bank to be held liable. 

1011. Chairman: We have not yet had oral evidence from the Institute of 

Bankers, and I would be interested to hear what their views would be 

on your suggestion. - These cases are very difficult. It is so easy for 
sureties to get away with their securities and leave the trustee and the 
other creditors in the air. 



1 °1 2 » Mr. Lloyd Williams: But you are throwing an awful burden on the 

banks? - No worse than they have at the moment ; at the moment a bank 
is liable for a fraudulent preference, if they take money in in reduction 
of the overdraft within the period of fraudulent preference. If the over- 
draft is reduced by reason of debts being collected and no payments being 
made to creditors, and there is no pressure by the bank, there is prima 
facie fraudulent preference on which the bank at the present’ time is liable 
to refund to the trustee. 



1013. Does not your suggestion mean that in every single case where there 

is a guarantor' s security, they are going to have to hold the security 
for an indefinite period before they release it? - If there is any suspicion 
of fraudulent preference, then I think it would be perfectly fair, and a 

^L... ?f Se ^ ° n V S is present on the bank, to hold those securities, 

until the trustee releases them. 



014. Mr. Peirce : The hank would play for safety all the time, and the 

■rearem^ 5 ™ WOJ *ahle? - The person who ultimately pays is the 

would he perfectly right. If you are going to release the 
directlv +5 ° f in respect of fraudulent preference and go 

the guarantor, the hank are getting a very great advantage, 
Ste little ask them to retain the seLSties at any® ’ 

preference. 66 1S satls:£ ' iea hhat he has no claim for fraudulent 



re) *° h J? pen if ths y say they are going to hang on to 
principal debtor and th - USe they ha ' 1,B got oertain suspicions about the 

t the customer 13 g ° ing 

writ. S inst tnem - Yes, the customer could issue a 
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1016. Mr. Emmerson : At the time the hank had these securities there may 

have "been no insolvency? - In that case the bank would have a defence 

against the trustee. What I wish to make clear is that, from the unpaid 
creditor’s point- of view, it is the proceeds of the sale of his goods which 
the bankrupt has used for reducing the bank overdraft and releasing the 
surety. The bank is the only person who has the means of retaining the 
security. If you release the bank on the ground of hardship, that hard- 
ship which now falls on the bank would in a measure be transferred to the 
trade creditors. 

* 

1017. Chairman : The next matter you deal with in your memorandum is the 

question of remuneration of trustees. You suggest that the trustee 

should be remunerated on a time basis in certain cases? - (Mr. South) : Yes. 

1018. "What would you say to allowing the committee of inspection to fix a 

lump sum? That is what happens in practice? - (Mr. Mahony),: Yes. 

In fact they fix a lump sum and then it is converted into a percentage; 
that is really what does happen. 

1019. Some people think a time basis would lead to excessive remuneration 
and uncheckable remuneration. I do not know what you feel about 

that? - It could do. It depends upon the efficiency of the trustee. 

1020. And the inefficient man who takes a long time in doing anything would 
get more than the efficient man? - That is so. 

1021. Have you any specific wording in mind as regards Section 82(5)? 

You say you would like the Board of Trade to consider whether it could 
be strengthened. It seemed to us Just about as emphatic as it can possibly 
be at the moment. - (Mr. South): We have not any specific wording in mind. 

It is an ever-present problem and we wish we had some sharper weapon to 
attack it. But the real difficulty is lack of evidence to bring home these 
offences to people and it is extraordinarily difficult to suggest any re- 
wording of the Act which would be any more effective than it is now. I do 
not know if it would be worth adding some specific sanctions to that sub- 
section, but it would be rather in terrorem than anything else. 

1022. Or perhaps one should say brutem fulmen. Do you feel the delay 
caused by the compulsory use of the Bankruptcy Estates Account is very 

substantial? - (Mr, Cooke) : No, I think it means a lot of extra paper 

work - that is our main objection. - (Mr. Mahony): And creditors are very 

critical about a cheque taking a fortnight or so. 

1023. It is only a matter of a fortnight? - Yes. Really the main objec- 
tion comes from the creditors; it takes so long to get the cheques 

through. As a matter of fact in a case of extreme pressure the Board of 
Trade are very helpful and will issue the cheques within a few days on the 
position being explained. 

1024. In special cases? - Yes. 

1025. It is not a natter you would attach a very great deal of importance 

to? - No. - (Mr. South): It would mean more easy administration, 

that is the only point. 

1026. We are in agreement with you in the first thing you say about 
deceased insolvent’s estate, that something ought to be done to deal 

^th the case where there is not a personal representative. - We have had 
a specific example by a member since we sent our memorandum. 

i-O 27. In the new Section 130 (2) we have included a provision giving the 

Court power to dispense with service altogether, if there As no known 
tegal personal representative of the deceased person. - That would be 

excellent. 

’'028. You have noted that Sections 42, 43 and 44 are inapplicable to Sec- 
.tion 130, but they are all in Part II of the Act, are they not? - 
es , but the point is made in the last edition of Williams on Bankruptcy. 
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1029. We must consider that; there is no reason logically why these Sec- 
tions should not he applied to the estate of a deceased insolvent, 

except hy the very fact that because the man is deceased you might have 
difficulty in proving fraudulent preference. - On this there is another 
point I would like to leave with you, if I may. We did not go into Sec- 

tion 42, because the very fact of the death of a bankrupt may have caused a 
vesting of Interests under settlement which would perhaps make the applica- 
tion of Section 42 in a deceased insolvent's estate very difficult to work 
out. 

1030. The mere fact that it might be difficult to apply the Section is no 
reason why anybody snould be debarred from applying it? - No. 

1031. The next thing you deal with is the very interesting suggestion of a 
register of undischarged bankrupts. As I understand it you can now, 

at this moment, if you like to go to an office in Carey Street, find out 
quite easily, for example, whether a particular person has been adjudged 
bankrupt, and if so whether he has had his discharge granted. - (Mr. South): 
Yes. 

1032. What further information do you want to have registered? - According 
to what our members have told us, one of the main things they are 

complaining of is a change of name after adjudication. Keeping track of 
changes of name was a large part of the difficulty. 

1033. The mere provision of a register would not deal with that? You 
would have to provide somewhere that the bankrupt would be under an 

obligation to register any change of name, and I think we would have to 
make it a bankruptcy offence to fail to. do so? - Yes. In the last para- 
graph on this page, about the middle of the paragraph, there is a sentence 
which reads: "Bankrupts should be under an obligation to notify any changes 

of address or of name (by whatever process)...." and that was where we were 
getting at the change of name problem. 

1034* Including the case, of course, of the unmarried female bankrupt who 
marries while she is still undischarged? - Yes. 

1033. I do not think that often happens, but it might. - Yes, we had that 
in mind too, 

1036. Do you think the bankrupt's name should be removed from the register 
when his discharge becomes fully effective? If he merely gets a dis- 
charge ought not the public to know that he has been a bankrupt? I should 
agree to the name being removed if you had said "If and when his bankruptcy 
is annulled." - I do not think we thought of that point. It had seemed to 
us when he got his discharge he should not be pilloried in this register 
any more. That I think was the thought we had in mind. But there may be 
something in the point that the public should be warned that he has been a 
bankrupt once. 

1037. I should have thought, if you wish to find out about Thomas Jones, 
and Thomas Jones has at any period in his life been a bankrupt and not 

had his bankruptcy annulled, you should be able to find that out? - Yes. 
There is one further suggestion I have had, since we submitted this memo- 
randum - I have not worked it out properly, I am afraid - that is, should 
there be any connection between the Register of Business Names and the 
Register of Undischarged Bankrupts? You could go now to the Register of 
Business Names to check on whether somebody you are dealing with in busi- 
ness is using a business name, and in order to find out who is really 
behind that business name; but you would want to try and link that up, 
possibly, with whether he is an undischarged bankrupt or not; so the 
thought was put to me, would it be convenient to combine it with the 
Register of Business Names in some way? 

1038. It is difficult to see how it could be done. You could make the 
person who is in charge of the Register of Undischarged Bankrupts 

notify the Registrar of Business Names in the case of every person he 
registers, so that the Registrar of Business Names would then write against 
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any particular person simply the letters UDB. It is an idea that is 
vrorth considering, if we had any brief to alter the Business Names Act - 
but I am afraid we have not. We will go on to your Section D. I think 
we are all in agreement that unnecessary differences in procedure in bank- 
ruptcy and companies winding up are to be deprecated: but we felt that it 

is not to be assumed that the procedure in companies winding up is neces- 
sarily better. - No. 

1039. And also that there must be some differences, just as there must be 
some difference between surgery and veterinary surgery, as you are 

dealing with different classes of animal. I see your suggestions include 
modifying or abolishing the doctrine of relation back in bankruptcy. - 
(Mr. Mahony) : Modifying to the point of making it apply at the date of 

the petition. 

1040. Do you not think the long settled right of relation back in bank- 
ruptcy, as it stands today, is very valuable to creditors? - It can 

act exceedingly unfairly and unjustly. I can give you an instance, a 
reference in fact to a case in 1926. The records are still on the file 
of the Court. It was the case of Jackson - Louis Levy, commonly known as 
Louis Jackson, No. 611, of 1926, and that links up with the bankruptcy of 
his son in the following year - the case of Percy Jackson, No. 574- of 
1927. Louis Jackson was the father, and there was an amount of £2,000 
owing from the father to the son three months before the father* s bank- 
ruptcy. In that intervening three months the son paid the father £5,000 
in small sums, and the father paid the son £7,000, also in small sums. 

The result was that at the date of the bankruptcy the son' s account was 
clear, he had had his £2,000 repaid during the three months. The trans- 
action was challenged as a fraudulent preference and the Court decided 
that the first of these payments by the father to his son was in fact a 
fraudulent preference. Being a fraudulent preference it constituted an 
act of bankruptcy, and every subsequent payment made by the father to the 
son was received with notice of that act of bankruptcy, so that the judg- 
ment given in favour of the trustee was not for £2,000 at all, but for 
£7,000. In the result the son, 'who was probably capable of paying the 
£2,000 did not pay it but suffered bankruptcy in the following year: the 

judgment in fact with costs, was for £8,782. There is a case where the 
son need not have been made bankrupt if the claim could have been 
restricted to the £2,000; and the claim would have been £2,000 but for 
the operation of the doctrine of relation back. I cite that as a case of 
injustice arising out of the artificiality of the doctrine. 

IO 4 .I, Mr. Emmerson : An exceptional case of injustice? - I would not say 

it was exceptional. The point about the act of bankruptcy was very 
quickly taken up by Mr. Stable as Counsel and was upheld by the Judge. 

104-2. Chairman : I do not think we have had anything on the case of 

Jackson. - I was putting that case forward too in support of the 
abolition of the doctrine in relation to deeds of arrangement. If you 
are going to change the date of the trustee’ s title to relate to the peti- 
tion in the case of all acts of bankruptcy, that would serve to establish 
the deed of arrangement, as well as take away the Jackson injustice. 

1045 . I am not at all certain that you should entirely abolish the right 
of creditors who do not want to upset the deed of arrangement. If 
you limit the relation back to the date of petition, you would go a long 
v/ay in that direction, would you not? - No. The creditors could still 
petition on the grounds of the deed of assignment. 

1044-. But even if you limit the doctrine to relation back to the day of 
presentation of the petition, the execution of the deed would have 
to take place before the date of presentation of the petition, would it 
not? You could not present a petition founded on a prospective deed of 
arrangement? - The trustee’s title would relate back to the petition, but 
our idea on our original suggestion is that the bankruptcy would in fact 
have dated back to the execution of the deed. 
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104-5. It Wouia "be possible, of course, to limit relation back to the act 
of bankruptcy referred to in the petition, and not to any earlier 
act of bankruptcy. That might be practical, of course. I see you haw 
made this recommendation earlier on page 7 of your memorandum. You 
propose: 



"If bankruptcy should ensue on this petition, then the title 
the trustee in bankruptcy should relate back to the date of the 
meeting of creditors or the date of filing the petition on the dats 
of execution of the Deed by the debtor, whichever is the earlier." 

That is the answer to what I was thinking. I am much obliged to you. 
think we are all in agreement with you about the order and disposition 
clause now it has ceased to have any use. - (Mr, South) : Custom of trads 

rather destroyed that. 

1046 . Your proposal to assimilate the landlord's rights would rather havt 
the effect of increasing his rights in bankruptcy instead of 

decreasing them, would it not? - (Mr. Mahony) : Not quite. At the morner 

he has a right of subrogation in the paying out of the preferential' 
claims. That gives him a great advantage, of course. 

1047 . The landlord? - Yes, the landlord. There seems to be no valid 
reason why the landlord should have any greater remedy than an 

execution creditor. 

1048. In point of fact we were proposing to assimilate the two things. 

We were proposing to recommend that the landlord who is distraining 

for rent can hold the distress without notice of a petition ’ otherwise he 
should not he preferential in respect of rent. - And not subrogated? 

1049* If the two, the landlord and the execution creditor, are to be 

placed on the same footing, there is no point in giving a right of 
subrogation, is there? - None at all. 

1050. Again, we were proposing to simplify the execution creditor’s 
position in bankruptcy. That you do not disapprove of? - 

(Mr, South) : No. 

1051. Mr. Smmerson : I see you suggest that the trustee should be allowed 

a percentage on the assets realised by the Official Receiver I 

am very strongly in favour of it. The trustee has all the work of 
settling the tax liabilities, and unless he has got plenty of other asset: 
he has to fix a very high percentage for his remuneration? - (Mr, Mahony) 
les. The high percentage looks terrible in his accounts. 

1052. Chairman : If you allow a lump sum to be inserted, this will not 

matter? - No. 



1053. Mr. Emmerson: The lump sum might look out of proportion to the 

, , realised by the trustee? - In companies one can get a resoli 

tion that the liquidator’ s remuneration shall be so much on the assets, 
including the assets realised by the Official Receiver, and that covers 
' ba ^ruptcy that does not obtain. In bankruptcy no 

f J: a -! ll 0 r a to the trustee on what the Official Receiver has, 
perhaps fortuitously, realised. 



1 °54. Chairman : It would meet your point if it were decided to introduce 

Yes, it Wad ^ the trustee or the Official Receiver"? - (Mr. South): 



*^ ou sa y , ls that there are differences in procedure 
Nothing verv^BO- -1 :prox j es - , hhve you anything definite in mind? - 
reference hut 4 - 1 , 1 e * ^ ao n °t know how far it is within your terms 0 : 

deSniWon nf r are for instance, in things like the 

bankrupted reso lutionsin bankruptcy and liquidation. In 

creditors present 5 ^ resolution is passed by a majority in value of th< 
creditors present and voting, whereas in the creditors' winding-up 
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meeting, you have to have a majority in number and value, little points 
like that. Probably in that case the bankruptcy procedure is the better 
idea. It is just a question of tidiness, trying to get the two on a 
similar basis. I do not think we thought of anything particular apart 
from proxies. - (Mr. Mahony) : The shilling is another. Companies charge 

1 s. on proofs of debt, and in bankruptcy it is 1 s. 6d. 

1056. That is by Rule, is it not? That is outside our terms of reference. 
We are confined to the Acts. I do not know if there is anything 

more you want to say to us apart from your memorandum? - No. 

1057. Then thank you for your assistance. 

(The witnesses withdrew) 



LETTER RECEIVED FROM 
MR, DANIEL MAHONY. F.S.A.A . 

3, G-reat Winchester Street, 
London, E.C.2# 

1 5th June, 1 956. 



B.E.P, MacTavish, Esq., 

The Board of Trade. 

Dear Mr. MacTavish, 

BANKRUPTCY AMENDMENT 
Fraudulent Preference 
Release of Bankers Surety 

I fear that in the hearing before your Committee on Wednesday, I 
failed to make clear a point at which I was aiming. 

You may remember that a discussion arose on the injustice suffered by 
Banks who are made liable on fraudulent preference where the benefit of 
the preference has in fact passed on from the Bank to a surety. 

I gathered that the Committee were in sympathy with the difficulty 
facing the bank and might perhaps favourably consider a recommendation 
that the motion to reclaim the proceeds of the preference should be 
launched by the Trustee in Bankruptcy not against the Bank but against the 
Surety direct. 

It then occurred to me that in a case where a bank overdraft had been 
reduced rapidly and extinguished before a petition was filed that the 
Surety would be entitled to a withdrawal of his security from the Bank and 
the Trustee in Bankruptcy who might later challenge the reduction of the 
overdraft as being a fraudulent preference would be in a very much more 
^/PPy Position than under the present law which enables him to proceed 
against the Bank. 

I regret that in the stress of the moment, I missed the vital point, 
ame y that in all probability the Bank overdraft would have been 
cr ° U ^ P roc eeds of sale of goods supplied by the trade 

editors and the hardship which now falls on the bank would in a measure 
su ra ^ s ^ erre< i to the trade creditors should the law be changed as 
eauftvi My ms therefore working on an endeavour to suggest an 
of tSn compromise having for its object the subrogation for the benefit 
reditors of the Banks rights against the securities held. 
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I realise that if the Bank is obliged to part -with its securities ti 
the Surety before knowledge of a petition, the claim of the Trustee in 
Bankruptcy to the Security in the Bank's hands would be gone; but it do< 
seem that if the Bank was still holding the securities at the date of thi 
filing of a petition, then the Bank could, by a suitable provision in th 
Bankruptcy Act, be required to retain the securities until the petition 
was dismissed, or if a Receiving Order were made, until say one month 
after the appointment of the Trustee. This month would give the Trustee 
an opportunity of saying whether or not he required more time to enquire 
further into the natter of the reduction of the overdraft being a fraudu- 
lent preference. If at or before the end of one month from his appoint- 
ment, the Trustee expressed himself as satisfied that no preference had 
taken place, he could be required to say so, and the securities could the 
be released by the Bank to the surety. 

Bank Managers are usually well aware of the source from which money 
comes in to reduce an overdraft and in a case where the slightest suspi- 
cion existed, they could without any great difficulty search at the Court 
to ascertain whether or not a petition had been filed. 

I have discussed this point with Mr. South, the Secretary of the 
Society* s Committee and with his concurrence am writing direct to you in 
case the point may in any way be helpful in your enquiry. 

Yours truly, 

(Sgd. ) D. Mahony 
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TENTH DAY 



Monday, 1 8th June, 1956 
Pre sent 

HIS HONOUR JUDGE ELAGDEN (Chairman) 

MR. H. BEER, C.B. 

MR. C.E.M. EMMERSON, F.C.A. 

MR. H. LLOYD WILLIAMS 

MR. H.E. PEIRCE, O.B.E., J.P. 

MR. N,B, SHERWELL, O.B.E. 

MR. B.E.P. MA.CTAVISH (Joint Secretary) 



MEMORANDUM SUBMITTED BY THE ASSOCIATION OF 
CERTIFIED .AND CORPORATE ACCOUNTANTS 

INTRODUCTORY 

1. In its letter of 2nd November, 1955., the Bankruptcy Law Amendment 
Committee (hereinafter referred to as “the Committee") invited the 

views of the Association, both generally on matters covered by its terms 
of reference, and specifically in relation to nine questions set forth in 
its letter. The Council of the Association (hereinafter referred to as 
"the Council") has now had an opportunity of considering these several 
matters, and desires to submit the observations contained in this 
memorandum. 

2. The memorandum deals first with the nine particular points referred 
to above, and concludes with a number of proposals on miscellaneous 

bankruptcy natters, 

RECOMMENDATIONS ON PARTICULAR QUESTIONS 

Question: - Whether, and if so, how the Bankruptcy Acts should be 
amended in regard to the discharge of bankrupts? 

Comments on the scheme outlined in the appendix to this 
letter would be particularly appreciated. 

3. Whilst the Council sees no serious objection to the scheme outlined 
in the appendix, it has no knowledge that the existing provisions for 

enabling bankrupts to obtain their discharge, which have operated for 
nearly a century, are inadequate or cast any unfair hardship upon them. 

If a bankrupt be in so hopeless a financial position (or feels - or be 
advised - that it is unlikely the Court would grant his discharge or would 
impose such conditions as are unacceptable to him) that he cares not 
whether he be discharged or no, or (as the case may be) is thereby 
deterred from applying for his discharge, then it is better for the commu- 
nity that he should remain a bankrupt (with the present attendant 
disqualifications and restrictions). 

4. If, however, the Committee is persuaded that such a scheme is desir- 
able, it is thought that the trustee (as well as the Official 

Receiver and any creditor) should have the right to apply for a caveat to 
be entered. Furthermore, the Council can see no point in the suggestion 
that the Court should there and then fix a time for hearing the discharge, 
"which ex hypothe si cannot take place for at least two years. 

5. The Council is not in agreement with the proposals in paragraph (e) 
of the appendix, because it appears that it would penalise bankrupts 

w 0 <3ate of the operation of the scheme had applied for their dis- 

0 ar ge 3 and favour those who had not. If any such automatic discharge 
were to take effect, it should - consistently with the other proposals - 
n °^ ear li er than two years after the conclusion of the debtor's 

Pudiic examination. 
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Question;- In relation to a second or subsequent bankruptcy where 
the bankrupt remains undischarged from a previous bank- 
ruptcy, whether assets acquired by the bankrupt after his 
previous bankruptcy should be applied in discharging the 
debts owing to creditors in the second or subsequent 
bankruptcy in priority to any debts remaining owing in 
the prior bankruptcy, 

6. The Council is of opinion that assets acquired by an undischarged 
bankrupt after a previous bankruptcy should be applied in discharging 

debts due to creditors in a second or subsequent bankruptcy in priority to 
those remaining unpaid in the previous bankruptcy. 

Question;- The desirability of increasing the monetary limits pre- 
scribed by the Bankruptcy Acts so as to take account of 
the fall in the value of money, particularly those 
relating to a petitioning creditor’s debt and to the 
estimated value of assets to enable an order for summary 
administration to be obtained from the Court. 

7. The Council considers that it would be desirable and proper to 
increase the monetary limits prescribed by the Act so as to take 

account of the fall in the value of money, but also takes the view that 
whatever increase may be decided on should apply in proportion to all the 
monetary limits at present in force (including those contained in 
Section 155 (a) of the Act), other than those relating to the preferential 
rights of salaries and wages, the limits of which were increased by the 
Companies Act, 1 947. 

Question;- Is it advisable to limit the vesting of after-acquired 
property to such property as may be claimed by the 
trustee? 

8. The Council is not of opinion that it would be desirable so to limit 
the vesting of after-acquired property in the trustee. The Council 

consider that the provisions of Section 47 give adequate protection to 
bona fide purchasers. 

Question:- Should creditors be able to appoint the Official 
Receiver as trustee in a non-summary case? 

9. The Council is not in agreement with this proposal. So far as it is 
aware, experience has shown the long-established practice to be 

satisfactory to creditors. Under this practice, the Official Receiver 
remains trustee (he is already provisional trustee) unless the creditors 
take effective steps to secure the appointment of some other person as 
trustee. The Council is, therefore, of opinion that there are no grounds 
for the amendment of Section 19 in this respect. 

Question:- Should provision be made for a conclusion of the bank- 
ruptcy where the debts are paid in full (with statutory 
interest) and a revesting of the surplus in the bank- 
rupt without the necessity for any documentary transfer 
by the trustee? 

10. The Council is not clear as to what is in mind in this connection. 

The title of the trustee is purely statutory and so is the title of 

the bankrupt to any surplus, without any documentary transfer. The 
ouncil is not aware that the present position gives rise to any diffi- 
culty either to the bankrupt or the trustee and sees no reason for any 
alteration, especially as it is very seldom indeed that any surplus 
remains, and where it does almost invariably consists of money in the 
trustee's hands. 

Question:- Is it desirable to enlarge the provisions of Section 51 
of the Bankruptcy Act, 1914, to cover all kinds of earn- 
ings including the wages of workmen? 
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11 , The Council is of opinion that if it is thought desirable to extend 
the provisions of this section then they should be made applicable to 

all earnings or other income of a bankrupt, and that any order made under 
the section should not automatically cease to operate on the discharge of 
the bankrupt. 

The Council is of opinion that the present necessity for the consent 
of the "Chief Officer of the Department" (sub-section (l;) should be dis- 
pensed with. 

Question:- Is it desirable for an amendment to be made whereby all 
prosecutions for offences under the Bankruptcy Acts may 
be instituted and carried on by the Board of Trade in 
lieu of the Director of Public Prosecutions? 

12, The Council is of opinion that such an amendment would be desirable. 

Question:- With regard to deeds of arrangement, what provisions are 
desirable in order that there may be a more effective 
control by the Board of Trade over the administration of 
assets vested in a trustee under a deed of arrangement? 

13, The Council is unaware in what respects it is considered that the 
present provisions of the Act have failed to afford effective and 

appropriate control by the Board of Trade. In the absence of information 
that such has been the case, the Council is not of opinion that the 
present provisions call for amendment by way of enlargement or otherwise. 
In other respects, the Council is of opinion that the following amendments 
to the Deeds of Arrangement Act would be of advantage :- 

(a) That the Debtor' s Affidavit (Form No. 6 in the Appendix to the 
1925 Rules) be required to have annexed to it a schedule of the pro- 
perty therein referred to. At present, creditors have no means of 
ascertaining from the filed documents what the debtor' s property con- 
sists of. 

(b) That a trustee be required to give security in every case, as in 
bankruptcy, and that no dispensation be permissible, and that 
Section 11 (l) be amended accordingly, but that in every case the 
cost of giving and maintaining such security be chargeable to the 
estate - and that this should also apply in bankruptcy. 



RECOMMENDATIONS ON MATTERS FALLING GENERALLY WITHIN 
THE TERMS OF REFERENCE 

14. The Council believes that it will be generally agreed that on the 
whole the Bankruptcy Acts and the Deeds of Arrangement Act are well 
Itafted and have functioned satisfactorily in practice. - Nevertheless, 
experience suggests a number of respects in which the Acts could with 
advantage be amended and these are set forth below. 

(a) Deferred Debts (Section 36 ) 



The Council recommends that this section be extended to include any 
ex-wife or ex-husband of the bankrupt, and that the doubt arising from 
the ambiguous words "or otherwise" be removed by making it clear that the 
section extends to a loan to a partnership (Ex parte Tidswell (I 887 ), 
Ufor. 219- Mackintosh v. Pogose (1895), I Ch. 505: Re Clark ( 1898 ), 

2 Q.B. 330) . 

(b) Landlord's Power of Distress (Section 35) 



_ The Council is of opinion that, the landlord' s power of self-help 
■^ng been cut down by other legislation, the provisions of the Bank- 
■^P cy Act should be brought into line by: 
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(a) limiting a landlord’s right of distress in every case to 
six months’ rent accrued due prior to the receiving order, and 

(h) enacting that Sections 40 and 4*1 of the Act shall apply 
also to a landlord's distress for rent. 

(c) Disclaimer (Sections 38 and 54) 

The Council feels that the disclaimer provisions of the Act are more 
of a nuisance than they are worth. It is very rarely indeed that a 
bankrupt’s leasehold interests prove to be of any realisable value; 
indeed, they generally constitute a liability, and there is no logical 
reason why that particular liability should be put upon the trustee. The 
Council therefore recommends that the automatic vesting in the trustee of 
a bankrupt’s leasehold interests, unpaid shares and other onerous con- 
tracts be abolished, and that a trustee be given three months from the 
date of his first having knowledge of the existence of the interest in 
which to decide whether or not to "adopt" property of this nature. If 
the trustee elects to "adopt", then he should become thereby personally 
liable vice the bankrupt; if he elects not to "adopt" or omits to elect 
at all within the three months (or such extended time as the parties may 
agree to or, in default, the Court may allow), then the rights and obliga- 
tions of the bankrupt in respect of any such property should be held to 
have ceased and determined as from the date of the receiving order, with- 
out prejudice to the right of the other party (as now in the case of dis- 
claimer) to prove in the bankruptcy for any damage suffered by reason of 
such pre-determination of the lease or contract, as the case may be, 

(d) Stamp and Premiums on Trustees’ Guarantee Bonds 

The Council recommends that these should be chargeable to the estate 
in every case, without any sanction being required. 

(e) Remuneration of Trustees (Section 82) 

The Council recommends as follows: - 

(i) That Section 82 (2) be amended to read "If one-fourth in 
number and value of the creditors ..." Committees of inspec- 
tion nearly always represent the largest creditors and are fully 
conversant with the work carried out by the trustee. The 
suggested amendment would largely prevent frivolous or vexatious 
objections by minorities. 

(ii) That Section 82 (l ) be amended to enable a fixed sum to be 
voted by the committee of inspection, or the creditors, as the 
case may be. The present calculation by percentages works 
unfairly in small estates, and in every case - large or small - 
takes no account of reductions in the liabilities ranking for 
dividend and therefore of a pro tanto increase in the -rate of 
dividend. Thus a trustee or liquidator may, and usually does, 
devote much thought to minimising ranking claims. It is not by 
any means unknown for some creditors’ claims to be reduoed by as 
much as 50 per cent, as a direct consequence of which the 
creditors for admitted claims receive a dividend substantially 
larger than they would otherwise have done; but so long as the 
remuneration of the trustee is fixed partly as a percentage on 
the amount distributed, his skill and extra time applied to 
this work, often very considerable, cannot be taken into account 
in fixing this part of his remuneration. To effect this, it is 
suggested that the phraseology of Section 296 of the Companies 
Act be adopted, and that Section 82 (l) be amended to read: 

"The committee of inspection or, if there is no such committee, 
the creditors, may fix the remuneration to be paid to the 
trustee" . 
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(f) Minor Amendments (Rules and Forms) 

The Council recommends: - 

(i) That a creditor should - as at present in company -winding- 
up (Companies Winding-up Rules 1 49) - be empowered to give a 
general proxy to any person. There seems no valid reason why a 
creditor should be able to appoint as his general proxy only the 
Official Receiver, or some clerk or servant in his regular 
employ. 

(ii) That- the account of the trustee’s receipts and payments 
required to be sent to the Board of Trade pursuant to Section 92 
should be of the same size and in the same form as the duplicate 
copy. At present unnecessary work is caused in the trustee's 
office in preparing forms of different 'sizes. 

For and on behalf of the Council of the Association: 

(Signed) W. MCEAHLAHB GRAY, President. 

A.C.S. MEYNELL, Vice-President. 

F,C. OSBOURN, Secretary. 

22, Bedford Square, 

London, W.C.1. 

March, 1 956. 



EXAMINATION OF WITNESSES 

Mr. John Sidney Bradley-Hole, F.A.O.C.A. ) Representing The Association 

Mr. Percy Phillips, F.A.O.C.A. ) of Certified and 

Mr, John Raymond Sparey ) Corporate Accountants 



Called and examined 

1058. Chairman : Gentlemen, we are going to supply you with two books. 

The fatter one contains the amendments that we thought of making in 
the Bankruptcy Acts, and the thinner one contains those that we thought of 
making to the Deeds of Arrangement Act. It may help you to have them. 

What you will see in them is not, of course, finally settled because we 
have not yet heard all the evidence. Therefore we would ask you to treat 
it as confidential. - (Mr. Phillips): Certainly. 

"1059. When you were dealing in your memorandum with the problem of dis- 
charge you had before you, of course, the circulated scheme. We 
have been conLidering a modified form of that, and the differences between 
the two schemes are, very briefly, these. The scheme as circulated pre- 
supposes an application for a caveat on the hearing of the public examina- 
tion and the Court then fixing a time for hearing an application for. dis- 
charge, and the bankrupt only came under onerous duties as to reporting 
himself and so on if his discharge were refused. In the other scheme, 
that we have been considering the caveat can be applied for by the Official 
Receiver or trustee at any time within two years from the public examina- 
tion and immediately the caveat is entered the bankrupt comes under those 
onerous duties of reporting himself to the Official Receiver and his only 
way out is to apply for his discharge. I do not know which of those two 
schemes you prefer? - Personally, I would prefer the second of them, 
because frankly I do not see the necessity for fixing the date to hear the 
application for discharge when a caveat is entered. Surely once a caveat 
is entered, it is then up to the bankrupt, as it is now, at some time to 
mlce his application? 
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1060. That -would he the effect of the second scheme. We thought that it 
ms a better scheme than the one circulated. — Yes, I think it is 

far better. Of course, the effect is that the trustee would be a party 
who could enter a caveat. That was not in the first scheme at all. 

1061. The Court would enter it, but the trustee would be entitled to apply 
for it. .« Quite. 

1062. When you said that you were not aware that the present Act was work- 
ing unsatisfactorily, I do not know whether you were aware of the 

number of undischarged bankrupts that there are? - No, but as far as that 
is concerned they are undischarged, we believe, because they do not take 
the trouble to make application. 

1063. Yes, that is so, but would it cause you to modify your views at all 
if you were told that there are some 40,000 undischarged bankrupts 

loose in this country? - That is, of course, far more than we thought, - 
(Mr. Bradley-Hole) : Yes, it is. 

1064. I was very surprised myself when I heard that. I had no idea that 
there were such a number. And, of course, a lot of them are quite 

harmless people? - (Mr. Phillips): Yes. 

IO 63 . As regards the existing undischarged bankrupts, we have to deal with 
them somehow. What we thought of doing was this. First of all, 
the provisions would not apply to an undischarged bankrupt who either had 
not surrendered to the proceedings or whose discharge had in fact been 
refused, or to a bankrupt whose public examination had been adjourned 
sine die, or to a bankrupt who was bankrupt for a second time; they 
would all be left in the soup to get out as best they could. But the 
others, we thought, should be automatically discharged two years after 
the coming into force of the new Act, unless a caveat is entered within 
those two years. - I think the circulated scheme merely said that there 
would be an automatic discharge of existing bankrupts without mentioning 
any time. If the period for this was fixed at two years, I would be in 
favour of it. I think, however, that there should be provision, before 
that happens, for circularising the creditors and the trustees with the 
new proposal to see whether anyone wishes to enter a caveat. The whole 
purpose of that would be, if such bankrupts were automatically discharged, 
then unless creditors and trustees were aware what was happening you might 
be discharging people -who should not in fact be discharged, bankrupts whom 
the Court would not in the ordinary way discharge or who would be given a 
long term of suspension. 

10 66. Do you not think that, on the whole, the very bad bankruptcies will 
be in the minds of the unfortunate creditors and the very recent 
bankruptcies will be fresh in the mind of the Official Receiver? - Yes, 
provided, of course, that the creditors were aware what was going to 
happen. What I am trying to guard against is the fact that there will be 
a number of cases of bankrupts who should not obtain their automatic dis- 
charge without the creditors being aware. When the new arrangements come 
into force the creditors will be aware at the public examination that they 
can, if they wish, apply to the Court to enter a caveat. For existing 
bankrupts they will not know of that power unless it is specifically 
brought to their attention, in the same way as when a bankrupt applies now 
for his discharge and every creditor is notified of that fact and can, if 
he wishes, appear at the application for discharge. If every creditor of 
an existing bankrupt is circularised and is told that the automatic dis- 
charge is going to take place unless a caveat is entered, then it gives 
them an opportunity of applying for the entry of such a caveat if they 
wish. 

1 067 • Do you think that, on the coming into force of the Act, there should 
be a circular to all creditors in existing bankruptcies, drawing 
their attention to the Section dealing with existing bankrupts? - Yes, or 
some other form of propaganda, so that the creditors can be aware of their 
rights. 
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,]068 4 Mr. Lloyd Williams : Such as the publication of the Act of Parlia- 

ment? - That, in itself, does not always draw the attention of the 
ordinary public' to it. 

jOGj' Mr. Emmerson : Some of these cases my go back thirty years. - Yes, 

I realise the difficulties of it. 

■jgyo. Mr. Lloyd Williams : Surely all the relevant trade journals will be 

busily discussing the new Act when it comes into force? - Yes, and 
the Chambers of Commerce and various Associations like that. I realise 
that it would be almost impossible to circularise every bankrupt’s 
creditors at the same time, but I do think that steps should be 'taken to 
bring home to the creditors their rights in such cases. 

-IO71, Mr. Peirce : Would not the trade associations do this on behalf of 

their members? - Not ordinarily. 

1072. Generally speaking, I would have thought that one could have left 
that to the trade associations to do so as part of their tasks as an 

association. If the Board of Trade specifically asked them, I think they 
would but unfortunately most of the trade associations do not think bank- 
ruptcy matters a great deal. They are more concerned with other aspects 
of trade. In a number of cases, they take very little interesti.in bank- 
ruptcy matters. - (Mr. Bradley-Hole) : I should have thought that the cost 

of circularising the creditors in bankruptcies going back ten, fifteen or 
more years was quite unjustified. In a number of cases, the creditors 
have probably gone out of business or died as, of course, is found in such 
cases as have to be resurrected when an asset suddenly becomes available 
and the Official Receiver has to pay a supplementary dividend. I think 
there would be an awful waste of money, and a lot of the circulars would 
never reach the creditors as they appeared in the original statement of 
bankruptcy. 

1073. Chairman : It would be a tremendous task to circularise everyone? - 

Yes. 

1074. The next point to deal with are the monetary limits. Why do you 
think the amounts should be increased proportionately, because the 

various limits came into existence for very different purposes? *- 
(Mr. Phillips) : Personally, I am still in favour of retaining the £50 for 

a bankruptcy petition, I think that should remain, even though monetary 
values have fallen. 

1075* Yes, nearly everybody agrees with keeping that. Were there any 
others which you thought should be treated differently? 

(Mr. Bradley-Hole) : There is this point about assets which are not 

vested, such as wearing apparel and bedding and tools of trade, and so on. 

1076. £20 is farcical? - It is. 

1077. What do you think it should go up to? - I should think at least £50, 
if not more. 

078. If a man has a large family and a lot of expensive equipment, £50 
will not go very far? - I quite agree. - (Mr. Phillips) : . I should 
think myself £50 for his clothing and wearing apparel and bedding and £50 
for the tools of his trade. 

1079. £100 all in? - £100 all in, yes. I should distinguish, I think, 

between the two. - (Mr. Bradley-Hole): Bedding and wearing apparel 

£50, and if he has any tools of trade up to the limit of another £50. 

1080. You would split them up? — Yes. 

1081. We thought of putting in the word ” necessary" before ’’tools of 
trade". Do you agree with that? - What about the definition of 

what is necessary? 
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1082. It is a fairly well known legal word. - (Mr. Phillips): I do not 

think the question of tools of trade has created much difficulty in 

the past. I think most trustees and the Official Receiver are quite 
reasonable if the man must have the tools for purposes of hisntrade,and, 
of course, if there is any difference you can apply to the Court . and the 
Court can decide whether it is right or wrong. I do not think there has 
been any difficulty in the past, in my experience at any rate. 

1083. Another limit that is fantastically low at the moment is that in 
Section 23(l)(e), removing goods without permission. At the moment 

it is £5, which, if it were ever literally interpreted, would mean that a 
man could not walk across the road with a suit of clothes on his back 
without permission of the Official Receiver? - There again, I do not think 
that there has been any difficulty in practice in the past. The man is 
usually in touch with the Official Receiver, who usually looks at his 
wrist and says "I will have that wrist watch and the fountain pen in your 
pocket, and the rest you can walk away with". That has been the practice 
in the past and it has not created any difficulty. I see the suggestion 
in the book is £50. Of course, one argues afterwards whether something 
was worth £50 or not. I am not in favour of £50, and, as I say, I do not 
think in the past the limit created much difficulty. 

1 084. It has only not created difficulty in the past because the Official 
Receiver and trustee have both been inclined to wink the other eye 

and have been reasonable about it? - I think they would, too, even with 
the amendment. The only point is that it creates the difficulty of 
deciding what is worth £50. It is easy enough to decide what is worth 
£5, but when one puts it at £50 it means that one has to get a valuer every 
time to start valuing goods and to decide whether they are worth £50 or 
not. That seems to be the difficulty of it, do you not think so? - 
(Mr. Bradley-Hole) : Yes. 

1085. Mr. Lloyd Williams : Would you be in favour of having a fixed sum, 

or would you leave it to the discretion of the Official Receiver and 

the trustee? - It should be left to them. I think the goods should be 
disclosed. I think that is one of the obligations of this Act, to dis- 
close all goods and effects. Usually the Examiner and Official Receiver 
see the bankrupt before the trustee gets at him and usually tell him what 
he can keep and what he cannot keep. I think that has worked quite well 
in the past. 

1086. Chairman : It comes to this, does it not: you would be in favour of 

leaving the £5 as it is? - As it is, yes. 

1087. May we then pass to the next point you deal with? I have great 
difficulty in understanding what are your views about the vesting of 

after-acquired property. I see you want to except from the operation of 
the Act property which would now be disclaimable property, like leaseholds 
and so on, but if you are not in favour of repealing re Pascoe that would 
mean that if the bankrupt after-acquired a leasehold it automatically 
vests in the trustee, whereas the leaseholds he had immediately before his 
bankruptcy do not. It seems. rather contradictory. - (Mr. .Phillips) : 

In our proposal we do say that the trustee should have a limited period in 
which, if he wishes, to acquire the leaseholds for the benefit of the 
estate. The option should be with the trustee, and if he does not want 
to do it then no personal obligation falls upon the trustee, which is 
somewhat different. The same applies if the bankrupt acquires a lease- 
hold. The trustee should have the right, if he wishes, to take it over. 

1088. Under the ruling given by the Court in re Pasooe, the after-acquired 
property vests automatically in the trustee? - Xes. 

1089. In that case, you would want to repeal re Pasooe in order to achieve 

the effect you want? - (Mr. Bradley-Hole) : Would that he strictly 

necessary? The trustee can take over after-acquired property if he 
wishes, and if there were a leasehold that the trustee thought was onerous 
I do not think that makes it obligatory, even under re Pascoe, to take it 
over. I do not think he would he under an obligation. 
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1090. But the monent the bankrupt acquires it, it vests in the trustee at 
that moment, and the only possible way to get rid of it is to dis- 
claim it* - In that case, as regards leaseholds, I would certainly say that 
the Act should be amended. The trustee should not be under an obligation 
to take a leasehold over unless he wishes to take it over. 

1091. That means that, on reconsidering the matter, you have thought the 
"not” should come out of your paragraph 8? - Yes. - (Mr. Phillips): 

Yes. 

1092. You are against the appointment of the Official Receiver as trustee 
in non-summary cases? - We say that we do not see why the present 

practice should be disturbed. If the creditors do not wish to pass a 
resolution appointing an outside trustee, the Official Receiver remains as 
the trustee of the estate. They have that right. They have had it in 
the past and they have exercised it in the past, and we see no object in 
altering it now to make it so that the Official Receiver shall be, as it 
were in competition with outside trustees. 

1093. Of course, it has only worked in the past, has it not, because the 
Board of Trade has been content not to do what is, strictly speaking, 

its duty under Section 19(6)? It is supposed to appoint a trustee, but 
it does not do so. - Yes, it does not do so in practice. Our experience 
recently, of course, is that the Official Receivers are not too keen on 
taking the cases in any event. The creditors, in a number of cases where 
the Official Receiver can be appointed, and in many which I know about, 
want to appoint the Official Receiver, but this is not always what the 
Official Receiver wants. 

1094. Mr. Lloyd Williams : But if, in fact, the Board of Trade are really 

ignoring their statutory duty, which they are doing, and exercising 

a discretion, is it not better to remove the statutory requirement and let 
them continue to exercise their discretion? - Yes, if you do it in a form 
so that the Board of Trade need not appoint an outside trustee if no 
resolution is passed. But the proposal is entirely different, that the 
creditors can, by resolution, appoint the Official Receiver, which is a 
different matter. - (Mr. Bradley-Hole) : I think, as it stands at the • 

moment, the creditors cannot vote for the appointment of the Official 
Receiver as a trustee, but they can lodge a proxy or a vote against the 
appointment of any person other than the Official Receiver, and therefore 
the creditors are in the position today of being able to get the Official 
Receiver to act as trustee only in a round-about way. 

1093. Chairman : It is rather paradoxical. They achieve their end of 

getting the Official Receiver to be trustee not by appointing him 
hut abstaining from appointing anybody else. You do not think it would 
be a good thing to enable them directly to do that which they can at the 
moment do only by a circuitous route? — I think you would have to be care- 
ful how that was administered because, if I may say so without disrespect, 
creditors are in many cases flocks of sheep and they are inclined to follow 
blindly instructions which are issued with the papers and without really 
giving it any consideration at all. It might so happen that they would 
say: "Well, we can appoint the Official Receiver", and they would just do 

so without really considering the effect of it. 

1096. I suppose the lazy creditor would always have a slight bias in 
favour of the Official Receiver? - It is the practice now for a 
number of creditors automatically to return general proxies in favour of 
the Official Receiver. It does not happen very often where the creditor 
is interested in a large sum as he takes an interest in the administration 
of the estate. But many smaller creditors are inclined just to send the 
general proxy back for the Official Receiver and they think, from the 
information they get, that that is the thing to do. - (Mr. Phillips): 

I think it is psychological, too. For instance, at a meeting of creditors 
^ere the members' of the public are present and the Official Receiver is 
there, it is the Official Receiver who says: "Now, do you want to appoint 

■fr* Jones or me?” and some creditors seem, to think that it is a slur on 
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the Official Receiver if they do not vote for him - he is a nice gentleman 
and an official of the Court, and that sort of thing. I think that is 
the position. They feel that they are doing the Official Receiver harm 
hy not voting for him, whereas in most cases the Official Receiver is only 
too desirous that they should vote him out of office. 

1 097. Mr. Lloyd Williams : You would like Section 19(6) to stand, although 

of course, it is now honoured more in the "breach than in the 
observance? — Quite. 



1 098. Chairman : I see that you were not very clear what we had in mind 

about the conclusion of the bankruptcy where debts are paid in full. 
The troubles we thought existed there were these. Firstly, there ought 
to be some simple means by which the ex-bankrupt can prove that his pro- 
perty has revested in him. Secondly, there has occasionally been trouble 
where a creditor had omitted to prove his debt and, the bankrupt getting 
an annulment, he promptly has to start an action against him and thus 
starts the ball rolling once again. Then there is the creditor who, when 
a trustee thinks he is in a position to pay in full, comes along at the 
last moment and lodges a proof which upsets the applecart completely and 
the trustee has to start work all over again. We tried to deal- with those 
things by revising Section 69. You will find it on page 48 of the thicker 
book. Perhaps you will be kind enough to look at it and see if it does 
the trick or not. - Yes, I have nothing against that at all, I think it 
is good and covers it very well. 



1099# There is one problem which we were considering on which I should be 
very glad of your views. As subsection ( 4 ) stands at the moment, 
it is obligatory to draw up an order, amongst other things, annulling his 
adjudication. It has been suggested that the Court should have a dis- 
cretion in that respect so that a really bad bankrupt should not walk out 
with the bankruptcy annulled merely because some friend of his has put up 
the necessary funds - say 20s. in the £. - Yes, there is that side to it. 
The position is, of course, that once the creditors have received their 
money in full with statutory interest, they are satisfied. The man can 
• still be punished if there is anything that he can be criminally charged 
with; there is already provision elsewhere for that, I should think the 
cases are very few and far between where if a bankrupt has paid in full 
the Court has not granted him his immediate discharge, I have not, in 
practice, come across any case of it. 



1100. Some of us felt that the certainty of getting an annulment if he 
paid in full was a good, solid carrot that might induce the bankrupt 

to make an effort to pay in full. - (Mr, Bradley-Hole) : From the 

creditors’ point of view, I think it would be better to make it mandatory 
upon the Court to grant an annulment in such cases, in other words the 
Court " shall" and not ’’may", rescind the receiving orders, 

1101. From the creditors’ point of view, I think it certainly would. The 
question is whether one should sacrifice expediency to ethics, or 

not, - (Mr. Phillips) : I would like something whereby he is discharged in 

full from his bankruptcy, but the Court does not annul the receiving order 
if he has been guilty of any misdemeanour or has been a bad bankrupt. If 
he was a bad bankrupt and has paid 20s. in the £ afterwards, he should get 
his release by way of discharge instead of an annulment. I cannot see 
how you. can penalise him otherwise. 

1102. But if the man is so bad that- his annulment ought to be refused al- 
though he has paid 20s. in the £, then surely he ought to be pro- 
secuted and, having been prosecuted and convicted, he ought not to be 
punished twice for the same offence? - That was my first reaction. 



1103. jfo> Lloyd Williams : I have made extensive enquiries into this and I 

, _ found only one case where the annulment was refused. - 
XT' Bl ^®Y75 0le ^ : 1 think, speaking purely personally ‘that I should 

preter that it should remain as "shall", because I do think that the 
creditors interest might be prejudiced if it were not so and it is 
. lnitely an encouragement to bankrupts to find the money to pay their 
just debts. J J 
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•1104. Chairman : I take it that you are in favour, on the whole, of retain- 
ing the word "shall”? - (Mr. Phillips): Yes, I think so. I do not 
think it would do any harm hy having the word "shall", whereas having the 
word "may" you may find in practice would operate to the detriment of 

creditors. 

1105. I think we are both of the same opinion about the wages of workmen, 
but you are in favour, I notice, of abolishing the provision for the 

consent of the chief officer of the department in the case of a government 

servant? - Yes. 

1106. Does that not ignore the desirability that the Crown should \be pro- 
perly served? - (Mr. Bradley-Hole) : It would not take away the 

right of the servant to appear before the Court which would have discre- 
tion to refuse an order. But at the moment we are in this position, are 
we not, that the head of the department might arbitrarily say "No", and 
there is nothing the trustee or the Court can do about it. That right 
might be exercised quite improperly, in my view, in certain cases. 

1107. Mr, Beer : Has it, in fact, been exercised improperly over the past 

70 years? - It depends what you mean by "improperly", but I think iii 

the case of serving officers, for instance, it is a practice - I have no 
personal experience of it,' but I am told that it is the practice of the 
department concerned to refuse in the case of a serving officer. - 
(Mr. Phillips): I have had cases as far as serving officers are concerned 

where the Court will not attach any part of the pay of a serving officer 
under Section 51 • 



1108. Chairman : That is in the Armed Forces? - Yes. 



1109, But it is a very well established privilege of the Crown that it is 
entitled to see that its officers - I am using the word quite 
generally now, including the civil service and judicial service - that its 
officers should have an elegant sufficiency to live on, because if they • 
are short of money they are likely to discharge their duties 
inefficiently? - (Mr, Bradley-Hole) : On the contrary. I think an undis- 

charged bankrupt ought never to have been given the Queen's commission. 

It places his commanding officer in a very unfortunate situation, 
especially if he does not know about it. - (Mr. Phillips) : But is it not 

the same as for any ordinary individual? It is for the Court to decide 
what sum the bankrupt can live on and what he can contribute towards his 
estate. If a man is stated to be a civil servant when he comes before 
the Registrar on an application under Section 51 , the Registrar would take 
into account what salary is reasonable for a man in his position - as the 
Court does now, of course. 

110. Yes, indeed, I think that is so. By parity or reasoning, I suppose 
you would be in favour of doing away with the bishop's powers in the 
case of a bankrupt beneficed clergyman? - Yes. I think everybody today 
should be treated on a par, especially as the government service is 
expanding so rapidly. I am not su gg esting that there are more and more 
civil servants becoming bankrupt, but a larger and larger proportion of 
the population are becoming civil servants, and therefore I do not see 
that they should have any greater privilege than the ordinary individual. 
As far as such people as actors are concerned, we have had that so often; 
you cannot do anything with them at all - or very little, at any rate. 

1111. Mr. Lloyd Williams : It is in the Court's discretion, . as you say. - 

Surely the Crown has confidence in its Judges and Registrars? 

’’112. Chairman : It ought to have I The same principle would, of course, 

apply to the case of the beneficed clergyman. The bishop might 
exercise his powers improperly; therefore the bishop should not have any 
power to; overrule the Court. - Quite. - (Mr. Bradley-Hole): After all is 

said and done, it is the Court who is dealing with the bankrupt. 
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Ill 3. It is, certainly. Supposing we decided, on your suggestion, to take 
away the veto of the chief officer of the department or the bishop, 
as the case my be, ought the Act to provide for the chief officer or the 
bishop having a right of audience? - Most certainly. - (Mr, Phillips) : 

Yes, I think so. I think his views should be obtained by the Official 
Receiver before he puts the application to the Court. 

1114* Or perhaps it would be better for the Court itself to ascertain his 
views? - Yes - in person, if he will do it. These sort of people 
usually say that they will send a letter, but they do not like appearing 
in Court themselves. 

'll 15. But a letter would be sufficient? - Yes. 



1116, Mr, Lloyd Williams : May I just take you up on your figures, 

Mr. Phillips? I think I understood you to say that, as the Civil 
Service is expanding considerably, civil servants should not be protected 
any more than the general public. It might interest you to know that 
there were three cases of civil servants and fifteen cases of accountants 
last year. - In bankruptcy? 

1117* Yes. - I think I did say that I was not suggesting that civil 

servants were going bankrupt more, but that, as the Civil Service is 
expanding, more and more of the population are becoming civil servants. 

1118. The figures show that this does not seem to have mattered very much 
so far as the number of bankruptcies is concerned, - 
(Mr. Bradley-Hole) : The description of accountants may be somewhat 

misleading. 



1119. Chairman : The next paragraph of your memorandum deals with deeds of 

arrangement, and I appreciate your suggestion about the debtor's 

affidavit. The onlv trouble is that it is a matter for the Rules, is it 
not? - (Mr. Phillips) : Yes, I think it is more a matter for the Rules. 

1120. It is strictly not within our terms of reference? - No. The Board 
of Trade could alter the Rules if they wished. 



1121. We were rather surprised to see that you are in favour of requiring 
the deed trustee to give security in every case without exception. - 

The trustee is required to in bankruptcy, and we see no reason at all why 
he should not do so under a deed of arrangement. In practice, what 
happens today is that we send out a circular to the creditors and we put 
on the form of assent "To dispense with the giving of security by the 
trustee", and each creditor usually signs it without looking at the form, 
and we see no reason for that. It is all right, of course, if the 
trustees are professional men, but even if they are professional men they 
have been known to default on their obligations. The Board of Trade 
thought that every trustee in bankruptcy should have a bond, and we see no 
reason why the obligation should not extend to deeds of arrangement. 

1122. I suppose someone might say that the deed is. a private contract and 
it is open to the contracting parties to put into it anything they 

like within reason? — But the whole object of this, I think, was to make 
bankruptcy and deed procedure conform to voluntary liquidation and com- 
pulsory liquidation. A deed of arrangement is like a voluntary liquida- 
tion; bankruptcy corresponds to compulsory liquidation. But the trustee 
is in the same position. He has to handle funds, and therefore he should 
be required to give security in the same form. The charge on the estate 
is very little, and we think it should be borne by the estate. It does 
give: the creditors that added security, that if the trustee defaults they 
have an insurance company's bond covering it. 



1123. M r . Emmerson : But a liquidator in a voluntary liquidation does not 
. gl 7 e security? . - No, but in our view that is wrong. He should do 
unwary liquidation. - (Mr. Bradley-Hole): In the same way as the 

liquidation, he should not have to pay the 
premium for the bond himself. 
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112 A. Chairman : I think we are all agreed that, in so far as security has 

to he given, it should be chargeable to the estate. - (Mr. Phillips): 
Yes. There is this added protection, too: that if an individual cannot 

pass the requirements for an insurance company' s fidelity bond, then he 
should not act as trustee; if he can pass, then there is no hardship on 
him as the premium is paid by the estate. 

1125 . You think that the Bankruptcy Acts and the Deeds of Arrangement Act, 
as they stand, are well drafted on the whole, but do you not think 

that they are rather difficult for a newcomer to understand, for instance a 
person who has never practised in bankruptcy before and who is suddenly 
faced with one? - We have all had to have the first time, and we have all 
got over it. The first time I had one, I took the book home and mugged it 
up through half the night. But I do not think the Bankruptcy Act, in 
itself, is so uncomplicated that anyone taking on a trusteeship for the 
first time can do it on his head. 

1126. It is a very complicated subject and it would be very difficult to 
make it really simple? - I quite agree. 

1127. You are in favour, I see, of extending the provisions relating to 
deferred debts in Section 36 to ex-spouses? - Yes. 

1128. That seems to be very important in view of the large number of 
divorces that take place nowadays? - Quite. 

1129. Thinking it over in the light of what you say in your memorandum, I 
wondered if we could not sinplify Section 36 a good deal. The 

Committee has not considered this yet but may I read you what I was going 
to suggest? It is Section 36 and would be subsection (l):- 

"No person who was at the time of the loan or entrustment the wife 
or husband of a bankrupt shall be entitled to any dividend in 
respect of any money or other estate lent or entrusted by her or 
him to the bankrupt for the purpose of any trade or business 
carried on by the bankrupt either alone or in partnership with any 
other person or persons until all admitted claims of the other 
. creditors of the bankrupt have been satisfied." 

- Yes, that seems to cover it. - (Mr. Bradley-Hole) : The only point I 

would raise is whether it is desirable to retain those words "for the pur- 
pose of any trade or business ...." 

1130. What do you think about that? - Personally, I would delete them. 

You would then put the ex-wife in the position of being a deferred 

creditor regardless of why the money was advanced. - (Mr. Phillips): I 

agree. 



1131. I do not .myself see quite why he or she should be penalised or put 

in a worse position than other creditors in respect of loans not made 
for business purposes? - Usually the position is this: the bankrupt will 

take money from the business and use it for private purposes; a wife then 
lends money to the business and the Section bites. But if she lends money 
for private purposes, the Section is inoperative. - (Mr. Bradley-Hole): 

Yes, there is a loophole. 

1132. Do you both agree that it should be any loan made by one spouse to 

, another? - (Mr. Phillips): Yes, I think so. I think it is very 

fficult to explain to the layman that a wife's loan is not deferred 
merely because the bankrupt did not use it for the purposes of the busi- 
fa S +* -p < ‘ >ne °^ en finds that you cannot prove that the loan was not, in 
bank’ business purposes. - (Mr. Bradley-Hole): I would add that the 

be+w^'+u as Proved under the Bankruptcy Acts are not distinguished 

sen those for the purposes of his business and otherwise. 

133. I was going to suggest - this is very tentative and please do not 

hink the Committee in any way have assented to my suggestion as yet. 
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but I was going to suggest putting in a subsection (2) in this Section: - 
11 In this Section the term wife includes mistress and the term husband 
includes paramour." - Is that not going to be rather difficult to define? 

1134. Yes, but I have never been able to see why a woman vrtio lives with a 
man in sin should be able to lend him money on more advantageous 

terms than a respectable married woman, - (Mr. Phillips) : If the trustee 

is going to accuse a woman of being the mistress of a man and he cannot 
prove it, he is going to be in a very awkward situation, — 

(Mr. Bradley-Hole) : Would that not mean where they are co-habitating in 

the same dwelling for a certain period? 

1135. We might have to define it a little more closely than that, but do 
you, in principle, see any reason why a man's mistress should be in 

a better position than his wife? - Not in principle, but, of course, in 
practice it is another natter. 

1136. Mr. Sherwell : It is going to be for the trustee in bankruptcy, I 

suppose, to prove that the woman is a mistress and that the nan is a 

paramour? - The proof is rather on the trustee in other Sections at the 
moment. I would not be inclined to put any more responsibility for proof 
on him. 

1137* Chaiman : Perhaps it would be wiser to let ill alone. We will 

consider it. - It is a matter which does, of course, cause a great 
deal of annoyance in certain cases because the mistress frequently adopts 
the name of the bankrupt and by many people she is regarded as his wife. 

It does leave a very nasty taste in the mouth of the creditors when a claim 
is lodged by a woman in those circumstances and the claim has to be 
admitted. 

1138* I think your next point was about the landlord distraining. We 

were proposing that the landlord distraining should be put into the 
same position that we were proposing an execution creditor should be in, 
and the way to do it, we thought, was that if the man could hold for three 
weeks without notice of bankruptcy petition, he got away with it. If he 
gets notice of bankruptcy petition within the three weeks, then he has to 
cough up. Do you think that would work all right? - That . is where execu- 
tion has been levied before the receiving order? 

1139. Yes. - I think that is excellent. 

1140. I think you would agree that the Section about executions does want 
tidying up and siirplifying? It is far too complicated? - 

Definitely. 

11 4 1. With disclaimer you are proposing to put the boot dead on the 

opposite leg to what it is on at the moment? - (Mr, Phillips) : Yes. 

1142. So an onerous property would be vested only if the trustee claimed 
it? - Yes. He should be given a limited time in which to claim, 

more or less in accordance with liquidation procedure. The property does 
not pass to a liquidator, but if he. has a lease which he can sell for the 
benefit of the estate, he can do so. 

1143. I think one difficulty would be that you would have exhaustively to 
define whe words "onerous property". You would have to find some 

definition which would cover every type of onerous property? - Is that 
necessary? Onerous property would be any property that carries a liabi- 
lity to it. 

‘ 112 *4* Mr. Llo yd Williams : You mean onerous in the view of the trustee? - 

(Mr. Bradley-Hole ) : Yes. 

'll 45. You would leave it to the trustee to decide whether it was onerous 
or not? - To a great extent, yes. 

1146. If he thought that it was onerous, he would not take it? - Quite. 
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I think you 



1147. Without actually defining onerous in the Act? - Yes. 
would have a job to define it, as you say. 

1148. Chairman : It might include anything from a share not fully paid, a 

leasehold . . . . ? - Yes. Goods in store on which there is a large sum 

owing for storage and things like that. 

1149. Any living animal? - Yes. 

1150. And a hundred and one other things. You say leave it to the trustee, 
and that really means that he can say "If there is any property I do 

not want, I am not going to have it"? - Quite. If he does not want to 
take the obligation on, there is no reason why he should be saddled 
personally with the obligation. 

1151. Mr, Lloyd Williams : Do you think that might open the door to 

abuse? - I do not see how. The trustee must act in the best 

interests of the estate, and if he says that he does not want some pro- 
perty and it becomes of some value afterwards he is in the same position as 
he is now. He is answerable for it. He is in a trustee capacity and has 
to use his best endeavours, and as long as he does so he is all right. 

1152. Chairman : It is a very novel suggestion. We must think it over. 

You do appreciate that it is the converse of what the principle has 

always been? - Yes. It has worked quite satisfactorily in liquidations. 
There is no reason why it should not do so here. In liquidations the 
liquidator has no personal liability unless he says that he is going to 
take the property over and then he becomes liable. 

1153. Mr, Sherwell : I suppose that it depends on the bankrupt making a 

clean breast of what he has? - Yes, and the right must be exercisable 

within a certain time. - (Mr, Phillips) : Yes, it is after it comes to the 

trustee's knowledge. 

1154. Chairman : What sort of period would you suggest - three months after 

it has come to his knowledge? - Yes, he should be given three months 

from the date of his first having knowledge of the interest in which to 
decide, 

1155. I do not think we need trouble you about the remuneration of the 
trustees except for this, would you be in favour of allowing an 

agreement for a lump sum? - Yes. We favour an agreement for a lump sum if 
the committee feel a lump sum is right and proper in the circumstances. 

We do not say we should do away with the percentage but we say the committee 
should have the right to fix a lump sum if they so wish. 

1156. So I understood. - There is that right in voluntary liquidation but 
not the right in compulsory liquidation. There is a right also in 

deeds of arrangement whereby the trustee can have a round sum or a fixed 
sum, but not in bankruptcy. 

^57. Mr. Lloyd Williams : It is a matter for the creditors, is it not? - 

Yes, it is. - (Mr. Bradley-Hole) : It does create a rather false 

impression in the minds of some creditors I think, where a lump sum is 
agreed in a small bankruptcy, and as it stands at the moment, that must be 
converted to a percentage fixed on the amount of assets realised and the 
amount of' assets distributed in the dividend and you get what may appear to 
® kigh rate. The percentage is quite high, and yet the actual amount 
of the trustee's remuneration is a comparatively small sum. 

^58, Chairman: Permission to fix a lump sum would solve all your diffi- 

, culties? - There is one personal point if I may raise it. I do 
^now the suggestion has been made, I think, by the Society of Incorporated 
ccountants, that the trustee's remuneration ought to be fixed on a time 
Sls . In my view that is impracticable. 

^ 59 , I think there would be awful difficulties with that. - Extremely 
difficult, almost impossible. 
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1 1 60 . Mr. Bramerson : There was another suggestion by the same body that the 

trustee ' s remuneration should be based not only on assets he realised 
but those realised by the Official Receiver. - Surely that operates now? - 
(Mir. Phillips): Yes, I think that is so. I think that could be covered 

if the lump sum remuneration is allowed so that factor can be taken into 
account. It is a fact that where the only asset may be a sum of cash in 
the bank of £1,000, a sum realised by the Official Receiver, the trustee 
has a lot of work in regard to claims and everything else but actually he 
has realised nothing. 

1 1 6l • It would make the remuneration seem more in proportion, would it 
not? - Yes. 

1162. Chairman : The trustee does a vast amount of useful work in cutting 

down the number of creditors or reducing claims which does not come 
into the picture in regard to remuneration at all? - He may even have to 
take proceedings in some cases and with no tangible result to show for it 
afterwards. - (Mr. Bradley-Hole): And that would in the ordinary way mean 

his remuneration would be at a very high rate on the actual amount of 
assets distributed in dividend. 



1163 . You suggest that the trustee should be allowed to render accounts on 
the same form to the Board of Trade as elsewhere. That is not in the 

Act and I think it is rather outside our terms of reference. - 
(Mr. Phillips): It is probable that the Board of Trade has its own parti- 

cular ideas on the subject but it makes an awful lot of work when you have 
to make four copies and cannot put them through the typewriter together 
because they are different sizes, and you have to have them copied four 
times over. 

1164. It is a pure waste of time and money? - It is, yes. 

1163. Those are the matters dealt with in your memorandum, but there are 
one or two other matters we wanted to ask you about. Firstly, as 
regards the deed of arrangement we thought of cutting down the time in the 
case of a petition for a deed of arrangement to one month. Are you in 
agreement with that? - We are in agreement with that. 



1166. We also thought of empowering the Court on a bankruptcy petition 
founded on a deed of arrangement not merely to dismiss the petition 

if it thought that the object was blackmail - which it very often is - but 
also if. it was of the opinion that a receiving order was not in the 
interests of the general body of creditors. - We think that if three- 
quarters of the creditors in number and value agree to the deed, then, 
unless the petitioning creditor can show cause to the contrary, the Court 
should refuse to make the receiving order. - (Mr. Bradley-Hole): The Court 

should have a discretion to refuse. 

11 67 . Mr. Lloyd Williams : It has now? - Yes, it has. But if it was 

binding on the Court then, unless there were circumstances which 

required the matter to be investigated in bankruptcy, the Court could refuse 
to make an order if 75 per cent, of the creditors in number and value 
desired the deed to go on. 

11 68 . Chairman : .. You do not think it would be. merely enough to say that the 

Court shall dismiss the petition if it is satisfied that the receiv- 
ing order is not in the interests of the general body of creditors? - 
(Mr. Phillips): It puts the onus then on the Court. 



II 69 . The onus really, in effect, is on the deed trustee? - On the deed 
trustee" to an extent but I think the creditors themselves should 
have a say unless it is a dirty case, or anything like that,, and there are 
grounds for a receiving order being made. But if there is no thing, in it 
and three-quarters of the creditors in number and value are of the opinion 
that a deed is more beneficial I think they are the ones principally 
involved, they are going to lose their money, and therefore they should 
have more right of say than the Court itself. 
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•j- 170 . One witness suggested that for the purpose of ascertaining the 

wishes of creditors generally a bankruptcy petition founded on a 
deed should be advertised in much the same way as a petition for compulsory 
liquidation, and creditors other than the petitioning creditors should be 
entitled to be there at the hearing either to support or oppose the peti- 
tion. 'What do you think? - That might defeat its object. The reason is 
this. There is an advantage to be obtained by the debtor agreeing that a 
relative or friend should withdraw certain claims provided the matter does 
not go into bankruptcy with the stigma of bankruptcy. But once you get 
that advertisement in the papers the debtor will say: "Well, I have got 

the stigma, why should I prevail on my friends and relatives to withdraw 
their claims?" What advantage you would get then of paying more to the 
unsecured creditors would go. That is one of the reasons -why I say that 
the discretion should be with the creditors more than with the Court. 

- 1 171 , Mr. Lloyd Williams : If you are faced with a position where a deed 

has been executed and one creditor who stood out comes before the 
Court and the Court is satisfied, as it must be satisfied, that it is not 
in the interests of the general body of creditors it shall dismiss the 
petition then surely that is good enough? -'My point is that you are then 
putting the onus on the Court whereas in my proposal if, after a full 
meeting of creditors, 75 per cent, in number and value of the creditors 
resolved that it was more beneficial to them that the matter be adminis- 
tered under a deed of arrangement, then the Court shall be required to 
take that into consideration. 

1172. How would that evidence be brought to the Court? - By an affidavit 
by the trustee. 

1173* Surely, an affidavit by the trustee that he is appointed under a 
deed is the same thing, is it not? What is the difference? - I do 
not follow. The difference between us is that you propose that discre- 
tion should be entirely with the Court. My proposal is that the Court 
should take into account the wishes of the creditors and where 75 per cent, 
in number and value agree then they should dismiss the petition unless the 
petitioning creditor can produce evidence to the Court that it is necessary 
that the matter shall be dealt with in bankruptcy, or the Court is of the 
opinion because of the affidavit. It is similar to an order now against 
a voluntary winding-up. A petitioning creditor can go before the Court 
and say that the matter should be dealt with as a compulsory liquidation 
and the Court will make the order, but the Court following the decision 
in re Karsberg has got to take into account the wishes of the vast major- 
ity of the creditors. 

1174. They would now under the Chairman's suggested amendment, surely? - 
Under the suggested amendment the Court would merely decide itself. 

1175. No, the wording is, "the Court shall dismiss". - Dismiss the peti- 
tion if the Court be satisfied. My view is that the Court should 

take into account the wishes of the vast majority of the creditors. That 
is the difference between us. You see, you do not mention the creditors' 
wishes at all but leave it to the Court to decide whether they think it is 
more beneficial. 

1176. May we consider the suggested clause? I have an idea it rather 
covers it. - Yes, I see. All I would put in there is:- "and 

against -the wishes of the general body of creditors". 

1177. "Is not in the interest of", or "contrary to the wishes of " 

creditors? - Yes: "or contrary to the wishes of " 

■1178. That would meet your point? - Yes, that would meet my point. 

■H79. I think you must still leave the discretion with the Court. - Yes, 
the final discretion must be with the Court, but it was held in the 
ourt of Appeal in re Karsberg that the Court must take note of the wishes 
of va st majority of the creditors. 
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11 80. Chairman: If it read like this: "Or that a receiving order is not 

in the interest, or is against the -wishes, of the general body of 

creditors", that would cover it? - (Mr. Bradley-Hole) : How about "of the 

statutory majority of creditors"? 

1181. I think the words "general body" are better because they give greater 
la'titude? - Yes. 

1182. Mr. Lloyd Williams: That would cover your point, would it, 

Mr. Phillips? - (Mr. Phillips): Yes. 

11 83 . Chairman : It has been suggested to us that the Deeds of Arrangement 

Act should include some sort of power - we are not very clear about 

the details yet - to throw the administration into bankruptcy if it 
transpires that the debtor has been guilty of misconduct of any sort. - 
Yes, I think that there should be that power, but there again I think the 
Court should act in accord with the general wishes of the creditors. 

1184. Yes, it -rould have to be with the wishes of the creditors, but the 
witness had had experience of a case of a man who had executed a 

deed of assignment and then prevented the deed trustee from taking posses- 
sion by means of a shot gun. Do you think it would be a good idea in 
principle that in cases like that the creditors and the trustee between 
them should have the power to throw the thing into bankruptcy? - Yes, but 
I am only -thinking how you could have a receiving order made. You would 
have to amend the Act presumably giving a creditor the right in such cases, 
notwithstanding that he has assented to a deed of assignment, to present a 
petition for bankruptcy. 

1185. "What we thought of doing is by making it simply a summary applica- 
tion to the Court by the deed trustee. - Yes, that would be a good 

way. I think it would be fair to let a debtor know and appear on the 
application. - (Mr. Bradley-Hole): Is it proposed to put a time limit on 

it? 

1186. No, it was not, because the idea was not merely for the application 
to be made where a debtor has been guilty of misconduct after 

executing the deed but it was intended to be applicable to misconduct 
before executing the deed. - (Mr. Phillips): And discovered afterwards? 

1187. Yes, it might turn out that just before the execution of the deed 
the debtor paid the money -which he owed his aunt in full and it 

might only come to light after the execution of the deed. - (Mr. Bradley- 
Hole) : I did not make myself clear. I meant, was it proposed to limit 

the time from the date of the deed? 

1188- Mr. Lloyd Williams : No, it could be any time. (Mr. Phillips): 

I see. Any time up to the time the trustee has completed his 
trusteeship. 

1189. Chairman : Would you be in favour of having a statutory form which 

the deed of arrangement has got to follow? - Definitely, yes. 

1190. Mr . Lloyd Williams : With provision for all sorts of variations? - 

I think the Law Stationers' form is the one most commonly used by 

accountants today. - (Mr. Bradley-Hole):. It has a lot of blanks. - 
(Mr. Phillips): I think it is right that a certain number of blanks 

should be left to be filled in according to circumstances. 

1191. What is the point of a statutory deed? - The trouble at the moment 
is that sometimes solicitors and accountants not versed in these 

matters and knowing nothing of the Law Stationers' form prepare a deed 
which is full of loopholes. 

1192. Solicitors prepare a deed which is full of loopholes, surely not? - 
Shall I say solicitors not versed in insolvency matters. 
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1193* Surely not l - I have seen some horrible deeds in my time! 

1194. In other words, you would like to make the Law Stationers' form the 
model used in the Schedule? - To a great extent. 

-, 195 . Mr. Emmerson : For all five types of deed? - Yes. A deed of 

composition is a different matter, I am excluding that. It is the 
pure deed of assignment where the debtor's property passes to a trustee for 
the benefit of the creditors generally. The deed of composition is a 
different matter entirely as the property is not transferred to a trustee. 

1196. You do not want a form of deed of composition, or of a deed of 
inspectorship? - No. 

1197. Chairman : If we may turn to something else now. There were several 

suggestions made to us about rates and taxes; first, that they 

should have no priority at all; second, that they should enjoy priority 
only in respect of the last conplete tax year; and third, that it should 
be one of the last three complete years selected by the tax authority. - 
(Mr. Bradley-Hole) : I think the Association's recommendations are silent ' 

on that. 

.1198. Yes, you are silent in your memorandum. - I think we ought to tell 
you that we did, as a committee, give serious thought to Section 33 
and made recommendations to the Council. We felt there were grounds for 
the abolition of priority for rates and taxes, or, at any rate, revision 
of this Section so that it would restrict the rights of certain preferen- 
tial creditors, including the rights of municipal authorities to priority 
for rates, and limiting of the year in which the Inland Revenue could 
claim priority. 

1199. You would be in favour of taking the last year for tax? - 

(Mr. Phillips): We would not take away priority entirely. We say 
we believe in priority for the last six months for rates and one year for 
taxes. 

1200, Six months for rates? - And one year for tax. My own view, frankly 
is that the tax priority should relate only to income tax or profits 

tax and purchase tax should not in any case be preferential. I think pur- 
chase tax has become a great burden on insolvent estates and we have many 
occasions where the Customs and Excise get the whole lot and the other 
creditors get nothing at all. It has got so large these days that a 
company dealing with goods liable to purchase tax at a very high rate if 
eventually they go into liquidation, or an individual goes bankrupt, the 
claim by the Customs and Excise is for such a large amount that the other 
creditors get nothing. They have a system now, they give them very little 

latitude, and if they do give latitude well then they should come in and 

suffer as the others do and become unsecured creditors. As regards the 
ordinary assessed income tax that should be only up to the 5th April, prior 

to the date of the receiving order. We do not think in the case of 

actors where the Inland Revenue allow them to run on for six or seven years 
they should be allowed afterwards to come along and take the best year for 
their preferential claim to the detriment of the rights of unsecured 
creditors. 

^01. Mr. Emmerson : You feel strongly about in re Pratt? - We do. 

' 120 2. Chairman : Have you any views about the existing doctrine of relation 

back which, it has been suggested to us, should be limited to the 
date of the petition? - To the date of the deed of arrangement or the 
an kruptcy petition whichever is the earlier, would, we think, be fair. 

Mr. Emmerson : If we could go back to Section 33 for a moment could 

we ask you for your views about a suggestion that has been put for- 
^d that a certain period or certain sum for wages should be treated as 
pr e-pr ef er enti al? - I think that is a good suggestion. It would not be, a 
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great "burden on the estate because usually if there is a business of any 
sort the trustee will carry it on and pay the wages in any case, -while if 
the business is closed down the last week’s wages would be very little. 

It would also save a good deal of trouble because you do have lots of 
people who are owed £2, £3 and £4 and, until after the Inland Revenue 
claim and everything else is settled, you cannot pay them a penny. 

1204. Chairman : Would you be in favour of limiting it in any way? - T 0 

one week's wages only. 

1205. Do you think the trustee ought to have some express power to borrow 
money from a bank for the purpose of paying the pre-preferential 

debt? - Yes, he should be allowed to do so if he considers it necessary 
but most trustees I think would be very loath to do it unless they were 
sure of getting a sufficient sum of money to reimburse them. 

1206. Would you be in favour of extending to bankruptcy the Companies Act 
provision about the subrogation of the person who has advanced money 

to pay wages? - (Mr. Bradley-rHole) : Very definitely not. - (Mr. Phillips): 

There may be a case for the last week before the date of the receiving 
order but not, I think, prior to that. - (Mr. Bradley -Hole): It has been 

our experience that the mere fact that money is advanced by the bank only 
delays the inevitable day of the crash and when that comes the position is 
far worse than it would otherwise have been. 

1207. To put it in other words it is a direct encouragement to trading 
with knowledge? - Exactly, with knowledge of insolvency, and of 

course the creditors would have no possible idea that is being done. 

1208. No, quite. Someone, I think, suggested that in bankruptcy it would 
be like providing that the burglar ' s mate should have first charge 

on the swagi It has been suggested, and we have been thinking about it, 
that it might simplify the business about fraudulent preference if for the 
last three weeks before the petition, any payment which does in fact 
prefer a creditor should be voidable even without proof of intent. - 
(Mr. Phillips): I think I would go further than that and reverse the 

present procedure whereby the onus of proof is on the trustee, or you 
have to get the bankrupt to say: "I did intend to prefer", to make the 

inference that all payments other than in the ordinary course of business 
were if fact preferences unless the bankrupt or the person the trustee 
regards as preferred can prove to the contrary. I have fought in two or 
three of these cases right through and have had the utmost difficulty at 
any time in proving preference. It is a little easier now than it was 
in the ' thirties when we were fighting these cases right -through. It 
was hopeless then. - (Mr. Bradley-Hole) : It would mean payments for a 

past consideration, payments made within an agreed period prior to the 
petition? 

1209. Any payment which does in fact prefer somebody can be deemed to be 
voidable preference unless the payee shows to the contrary? - Yes, 

but at present it means that the trustee has to prove what was in the 
bankrupt' s mind. 

1210. Which is very nearly impossible? - Yes. 

1211. Mr. Emmerson : It would mean that the onus is on the trustee to in- 

vestigate every single payment for six months? - Yes, if it was for 

six months, but the suggestion was for a shorter period, I think. 

1212. Our suggestion was 21 days. - (Mr. Phillips): I think the trustee 

does investigate all payments made in the ordinary course of 

business. You have to go back six months in any case. 

1213. Our suggestion is that any payment made 21 days before or after 
should be void irrespective of any intent at all. - Even in the 

ordinary course of business? 
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1214* Chairman : We were going to except payments for current necessaries, 

the baker, bread, milk, and that sort of thing. - Let us assume -that 
a bankrupt buys goods on seven-day terms and paid seven days within the 
21 days and more goods are taken, would you still consider that that would 
come under your definition of payment within 21 days? 

1215. Should he order goods or pay for them 21 days before the petition? - 
He should not, but I am thinking of the person supplying goods on 

seven-day terms and getting one cheque and delivering another lot of goods 
vhich admittedly the bankrupt should not have had, but that person is in 
effect no better off* He may have had £25 and delivered another £25 worth 
of goods, that is the danger you are up against. - (Mr. Bradley-Hole): 

That would be a payment for a past consideration, would it not? - 

(Mr. Phillips): Yes, payment for goods supplied the week before if you are 

paying on a seven-day account. 

1216 . I think we ought to except goods paid for within seven days even in 
the ordinary course of business. - Yes. Otherwise any payments made 

vathin six months shall be deemed preferences unless the bankrupt or per- 
son can show to the contrary. 

1217. This is only a detailed matter of procedure but it has been suggested 
that there should be provision in the Act empowering the trustee to 

read out the notes of the public examination where he takes proceedings 
under the fraudulent preference section. Provided the bankrupt is called 
and that the payee has a chance to cross-examine, do you see any objection 
to that? - I cannot see any objection. 

1218. It ought to be a condition that the trustee should call the bankrupt 
for cross-examination, do you not think so? - Yes, definitely. 

1219. There is one other matter in connection with fraudulent preference 
we should be glad of your views on and that is this; where the 

intention is to prefer a surety and not the principal creditor, do you 
think the trustee should as at present have to go to the principal credi- 
tor or do you think he should have a right to shoot direct at the surety? - 
I think he should have a rigtit to shoot direct but I do not think the 
right to go for the principal creditor should be taken away. 



1220. You mean he should have both? - He should have both but if he pre- 
fers to go for surety and leave out the principal creditor he can do 

so, 

1221. That means that if the surety has fled the country or himself become 
bankrupt he would inevitably go for the principal creditor? - 

(Mr. Bradley-Hole): Yes. That operates frequently now where the princi- 

pal creditor is a bank. 



1222. That means in its turn that where the bank acted perfectly properly 
and prudently they get shot at where the surety has absconded or 
gone bust, and the risk of the surety absconding or going bust is. carried 
by the unfortunate banker? - (Mr. Phillips): I think you will find that 

the present practice is that as soon as a receiving order is made - unless 
the banks are unaware of it some time before and the surety take's out his 
deeds of his securities - the banks cannot part with them until at least 
six months afterwards, or until they receive a letter from the trustee to 
say that they can part with them. The banks are making it the practice 
now that they will not part with them after the date of the receiving 
order, but of course if they have already parted with them before the 
date of the receiving order it is unfortunate. In all cases of fraud - 
I should not say all cases but in a number of cases - where the debtor 
intends to prefer some quite innocent party and the other party quite 
innocently spends the money or does something with it, there is no reason 
^ the trustee should not recover; it may be hard luck on the person 
who has had the money and spent it but I still think that right should 
remain even with a bank. 
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1223. Mr. Lloyd Williams ; Do I understand you to say that, if he pays off 
the overdraft, the bank on the notice of a receiving order refuses 

to hand over the securities for six months? - For six months, yes. In i^y 
experience they ■write to the trustee and say: "Do you intend taking any 

proceedings as Mr. X requires his -securities back?" 

1224. But surely proceedings could be taken against the bank? - My own view 
is that if he did the surety could get his securities but in effect 

I think the bank manager says: "I will not hand them over", and the surety 
usually thinks he had better let sleeping dogs lie, otherwise he may force 
the trustee to do something. In my experience the position is that the 
banks today will not hand securities over unless possibly they are forced 
to by legal proceedings. I might say that in some cases where a 'debtor 
wants to keep in with a particular creditor even though he is going bank- 
rupt he pays him off and prefers him, and that creditor has used the money 
he has to put the money back. If the bank have an overdraft that is the 
overdraft of the debtor. Even if they are guaranteed by a third party 
they still have an obligation in the same way if they are paid off and I 
cannot see why they should be released entirely. In practice where the 
surety is a person cf substance the trustee will go direct for him. 

1225. Chairman : The only other thing we wanted to ask was, have you any 

experience of or had any trouble with public utilities like gas, 

water and electricity? - Yes, unfortunately we always do. It is a great 
burden sometimes when for instance you have the lease of a building that 
you may be able to sell for perhaps a few hundred pounds. You find there 
is an electric light bill owing of £150, or something like that, and unless 
you give an undertaking to pay that the authority will cut off the electric 
light and you cannot do anything with the premises at all. It is unfair. 

1226. Very unfair - (Mr. Bradley-Hole) : I have had experience of cases 

where the Official Receiver has frequently been put in a very 

awkward position because the debtor refuses to sign consent to the order 
of adjudication and the Official Receiver cannot contend that he is a 
new consumer. Where there has been an order of adjudication, my exper- 
ience is that the Official Receiver has successfully got a new supply as 
a new consumer. 

1227. Mr. Lloyd Williams : For electricity and gas? - Electricity and gas, 

yes. 

1228. Not the telephone service? - We have had no bother with the tele- 
phone at all. This is where there is an order of adjudication, not 

a mere receiving order. - (Mr. Phillips): That is not my experience with 

the London Electricity Board, unless you give a personal guarantee to pay 
the outstanding amount. 

1229. They have certain obligations under their various Acts have they 
not? - Possibly. 

1230. Chairman : We ought to provide somewhere - I do not know ■There at the 

moment - in the Bankruptcy Act that the Official Receiver and the 

trustee should be deemed to be respectively a new customer and a. public 
utility shall not be entitled to require payment in full of their debt as 
a condition of supplying the Official Receiver or trustee? - 
(Mr • Bradley-Hole) :- That is on the making of a receiving order? 

1231. Mr. Emmerson : I see one difficulty there. What they will do is 

say: "All right, you are a new customer. We want a deposit of 

£1,000", - (Mr. Phillips): That does not matter. The trustee knows more 

or less what he is going to consume there and he can probably arrange that. 
If* there is a qualified professional man they do not worry about the depo- 
sit but they do worry about having their outstanding account paid and that 
is a great burden on the trustee. 
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^232. Mr. Lloyd. Williams : Of course, really today they are preferring 

themselves, that is what it comes to, they are getting paid in full? - 

Yes. 

1233. Chairman ; Would it meet the case, do you think, if you had the pro- 
vision I have just suggested that they should not he entitled to 

demand any greater deposit that they would have demanded from anyone else? - 
(Mr. Bradley-Hole): I think that may "be rather a boomerang, it is rather 

suggesting that they should ask for a deposit! - (Mr, Phillips); Yes, it 
may put them wise to their rights. I have signed many a new contract but 
never been asked to pay a deposit. 

1234. One witness has suggested to us that a small payment might be allowed 
to members of the committee of inspection for their attendance, over 

and above their travelling expenses. - (Mr. Bradley-Hole); Personally, I 
would be in favour of that because it is difficult enough to get credi- 
tors faced with a bad debt to devote time in trying to recover some part of 
-that in the interests of all the creditors. I think it is a very reason- 
able suggestion. - (Mr. Phillips); The only danger is that you may get 
what I call professional members of committees, the people who make it a 
business to get on to committees of inspection, especially representatives 
of trade associations and debt collection associations and people like that. 

1235. Mr. Lloyd Williams; It is not merely a matter of going but helping 
the trustee to get on with the job? - If discretion was left to the 

trustee that in a particular case he could make a payment to a member of 
a committee of inspection that might be satisfactory. 

1236. Not exceeding one guinea? - A particular amount? 

1237. You would leave it to the discretion of the trustee? - It is all 
right for people living near to where the trustee has his place of 

business but, if a man comes from the other side of the country, even 
though he gets his travelling expenses he gets nothing for the loss of a 
whole day. I think there is a case to be made out for that but it is a 
wrong principle if the man next door pops in for half an hour that he should 
expect payment for doing it. 

1238. He may pop into half-a-dozen meetings in one afternoon! - Quite. - 
(Mr. Bradley-Hole); You may get over it by saying he is entitled to 

his expenses necessarily incurred. 

1239. Mr. Peirce ; Do you think a fee of one guinea for an attendance would 
make any difference to the attendances? - (Mr. Phillips); I do not 

think so, personally. As I said before I think it would only mean a 
difference to the man coming along to pick up his guinea, but I do not 
think the people lax in attending committee meetings would go along if you 
told them there was a guinea waiting for them if they attended. We all 
know if committees are appointed there is the utmost difficulty in getting 
them to meet but I do not think one guinea or even two or three guineas 
TOuld entice them to come along. 

1240. Chairman ; In other words the amount is so small it would not 
attract? - Quite, but if a man has to lose a whole day, the trustee 

roight be enpowered to pay him £5 for the day if it is necessary for his 
attendance. I think it should be at the discretion of the trustee and I 
think that is better than fixing a round sum for each member of the commit- 
tee. 



Mr « Lloyd Williams ; That might be open to abuse? - Quite, 

1242, Is it not better to say no remuneration at all, or a set sum? - 
(Mr. Bradley-Hole); I think so, because a man may come along who 
be a managing director of a big firm. He may say: "A reasonable sum 

or ny time here today is ten guineas or fifteen guineas", which is out of 
ail proportion. It may be reasonable for his time but the trustee would 
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"be in a difficult position. - (Mr. Phillips): I think there should be an 

upper limit. - (Mr. Bradley-Hole): You are going to have a minimum then. - 

(Mr. Phillips): Not particularly. A limit to the discretion of the 

trustee, and the trustee can. ascertain what he considers the man has lost, 

1243* Mr. Peirce : Is it not a fact that the people most interested - -with 

the most money involved - are fighting a battle for the people who 
are not so interested? - That is so, and therefore the guinea •would not 
make any difference. 

12 2*4. Mr. Emmerson : Do you think that if instead of calling a meeting of 

the conmittee of inspection a postal vote of all the members of the 
committee should be binding? - Yes. - (Mr. Bradley-Hole): Yes. 

1245* Chairman : It has to be unanimous? - (Mr. Phillips): Yes, it has to 

be unamincus. It is done in practice now and I think it is very 
useful. 

1246. Were there any other points you wanted to raise? - 

(Mr. Bradley-Hole) : There is one other matter which may be outside 

the scope of this Committee and that is on the question of the table of 
fees for the Official Receivers in bankruptcy which I think creates a most 
unfortunate situation. They have been in existence now from the year dot 
and are out of date. 

1247. It is rather outside our scope I am afraid. - (Mr. Phillips): I 

think Mr. Bradley-Hole has in mind the fact that a creditor may get 

two statements, one from the Official Receiver and one from an outside 
trustee and the Official Receiver works to a Board of Trade scale fixed 
many years ago when costs were very different then than they are today. 
When he sees that the outside trustee has charged more he will say: "Look 

what we are paying for the benefit of having an outside trustee". 

1248. Those are all the questions we have. Thank you very much indeed for 
coming along this afternoon. 

(The witnesses withdraw) 



(59944) 



192 



Printed image digitised by the University of Southampton Library Digitisation Unit 



ELEVENTH DAY 



Monday, 25th June, 1956 



Present 

HIS HONOUR JUDGE BLAGDEN (Chairman) 

MR. H. BEER, C.B. 

MR. C.E.M. EMMERSON, F.C.A. 

MR. H. LLOYD WILLIAMS 

MR. H.E. PEIRCE, O.B.E., J.P. 

MR. B.E.P. MACTAVTSH ) Joint 

MR. C. ROY WATERER, I.S.O. ) Secretaries 



MEMORANDUM SUBMITTED BY THE INSTITUTE OF CHARTERED ACCOUNTANTS 
IN ENGLAND AND WALES 



Terms of reference 

(1 ) This memorandum is submitted in response to an invitation by 
letter dated 2nd November 1955 from the Bankruptcy Law Amendment Committee 
appointed by the President of the Board of Trade, under the chairmanship of 
His Honour Judge Blagden, with the following terms of reference: 

"To consider and report what amendments are desirable in 

(1) the Bankruptcy Acts, 1914 and 1926, more particularly in 
regard to the provisions relating to the discharge of bankrupts: 
and 

(2) the Deeds of Arrangement Act, 1914." 

(2) In preparing this memorandum the Council has had the benefit of 
the advice of a number of members of the Institute who have specialised 
experience in bankruptcy matters. In addition the Council has had the 
assistance of regional committees consisting of members of the Institute 
who may be regarded as representative of members throughout England and 
Wales, 



Gene ral 

(3) The present law concerning bankruptcy is somewhat complex, in 
view of the number of additions which have been made by Statutory Rules 
and Orders, by the Companies Act 1947, and by other Statutes. The 
Council therefore considers that it is desirable for all the relevant 
statutory provisions to be consolidated into one statute. 

fetters on which the committee has requested evidence 

( 4 ) The Council makes the following comments on the nine specific 
matters listed in the letter of invitation referred to in paragraph (l ) 

Item (l) Whether, and if so, how the Bankruptcy Acts should be 

amended in regard to the discharge of bankrupts. Com- 
ments on the scheme outlined in the Appendix to this 
letter would be particularly appreciated. 

(a) In principle the Council approves the suggestion that at the 
end of a certain period after the conclusion of his public examina- 
tion every bankrupt would become automatically discharged unless a 
caveat were entered on the Court file against such automatic dis- . 
charge. The official receiver should however be required to ' 
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apply for a caveat to be entered if in his opinion the public examina- 
tion discloses: 

(i) that the bankrupt has committed any misdemeanour or felony 
within the meaning of the proviso to Section 26 ( 2 ) of the Bank- 
ruptcy Act 1914, as amended by Section 1 of the Bankruptcy 
(Amendment) Act 1926; 

(ii) any of the facts mentioned in Section 26 ( 3 ) of the Bank- 
ruptcy Act 1914, other than that the bankrupts assets are not 
of a value equal to ten shillings (or six shillings and eight- 
pence as suggested by paragraph 17 below) in the pound of the 
amount of his unsecured liabilities, except that the official 
receiver should have a discretion where he considers the offence 
to be of a trivial nature; 

(iii) that the bankrupt has made a settlement covenant or contract 
which comes within those defined in Section 27 (l) and (ii) of 
the Bankruptcy Act 1 91 4* 

Two years appears to be too short a period for the purpose of this 
scheme as in some cases it would not have been possible to conclude 
the administration of the estate within that time. Three years is 
therefore suggested as a more appropriate period, 

(b) The words in the appendix "This caveat would be entered at the 
conclusion of the public examination ..." should be altered so that a 
caveat may be entered at any time between the conclusion of the 
public examination and the discharge of the bankrupt. 

In addition to the official receiver and any creditor the 
trustee should also have the power to apply for a caveat to be 
entered. 

(c) The suggested duties to be performed by a bankrupt whose dis- 
charge has been refused by the Court are approved, but penalties for 
non-performance should be provided to assist enforcement. 

(d) The Council agrees that a bankrupt against whom a caveat has not 
been entered should have the right to apply for a discharge at any 
time after the conclusion of his public examination. 

(e) The proposed provisions for automatic discharge of all existing 
bankrupts (other than those who have been bankrupt on more than one 
occasion and those whose discharge has been refused by the Court) 
should require the official receiver and empower the trustee (if still 
in office) to enter a caveat in any cases where they consider it 
necessary for the Court to decide whether discharge should be granted. 
Otherwise the result would be to discharge some who have not seen fit 
to apply for discharge because they consider there is no likelihood of 
a discharge being granted, including those against whom a caveat 
would have been entered had the suggested new scheme been in operation 
at the date of their public examinations. If the Council's 
suggestion were adopted, it would be necessary to delay the operative 
date for automatic discharge, to. enable official receivers and 
trustees to decide which cases require the entering of a caveat. 

Item ( 2 ) In relation to a second or subsequent bankruptcy where the 
bankrupt remains undischarged from a previous bankruptcy, 
whether assets acquired by the bankrupt after his previous 
bankruptcy should be applied in discharging the debts 
owing to creditors in the second or subsequent bankruptcy 
in priority to any debts remaining owing in the prior 
bankruptcy. 

The assets should be applied first in discharging debts owing in the 
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Item (3) The desirability of increasing the monetary limits pres- 
cribed by the Bankruptcy Acts so as to take account of the 
fall in the value of money, particularly those relating to 
a petitioning creditor* s debt and to the estimated value of 
assets to enable an Order for Summary Administration to be 
obtained from the Court. 

Monetary limits prescribed in the Bankruptcy Acts should be amended as 
follows: 

(a) The amount of a debt or debts owing by a debtor as described in 
Section 4 of the Bankruptcy Act 1914 should be raised from £50 to 
£ 100 . 



(b) Section 129 of the Bankruptcy Act 1914 should be amended so that 
a small estate which may be administered summarily is one in which the 
property of the debtor is not likely to exceed in value £500 (instead 
of £ 300 ). 

(c) Section 38 of the Bankruptcy Act 1914 should be amended so that 
a debtor's essential household furniture should not be divisible 
amongst his creditors. The aggregate amount of the value of the 
debtor' s tools, wearing apparel, bedding and essential household 
furniture not divisible should not exceed £150 in value. 

Item ( 4 ) The advisibility of limiting the vesting of after acquired 
property to such property as may be claimed by the trustees. 

Such property should vest in the trustee whether or not he has become 
aware of it or made a claim to it, and no amendment is required to 
the present state of the law. 

Item ( 5 ) Whether creditors should be able to appoint the Official 
Receiver as trustee in a non summary case. 

Creditors should be free to appoint as trustee whomsoever they may 
wish. 

Item (6) Whether provision should be made for a conclusion of the 

bankruptcy where the debts are paid in full (with statutory 
interest) and a revesting of the surplus in the bankrupt 
without the necessity for any documentary transfer by the 
trustee. 



Where debts are paid in full with statutory interest, except where 
this has been waived, and the costs, charges and expenses of the pro- 
ceedings under the bankruptcy petition have been paid, the Court 
should have the power to declare that the bankruptcy is annulled. 

The declaration by the Court should revest any surplus in the bank- 
rupt, without the necessity for any documentary transfer by the 
trustee. 

Item ( 7 ) The enlargement of the provisions of Section 51 of the 
Bankruptcy Act, 1914, to cover all kinds of earnings 
including the wages of workmen. 

These provisions should be so enlarged. 



Item (8) An amendment whereby all prosecutions for offences under 
the Bankruptcy Acts may be instituted and carried on by 
the Board of Trade in lieu of the Director of Public 
Prosecutions. 



The Council would approve an amendment whereby all. prosecutions for 
offences under the Bankruptcy Acts may be instituted by the Board 
°f Trade in addition to the Director of Public Prosecutions, 
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Item (9) V/itii regard to Deeds of Arrangement, what provisions are 
desirable in order that there may "be a more effective con- 
trol by the Board of Trade over the administration of assets 
vested in a trustee under a Deed of Arrangement. 

The Council is not in possession of any evidence to show that there is 
need for more effective control by the Board of Trade over the 
administration of assets vested in a trustee. Deeds of Arrangement 
are a private arrangement between creditors and a debtor; the pro- 
cedure must be deemed to be adopted deliberately as offering more 
flexibility than the normal bankruptcy procedure and it does not call 
for an extension of Board of Trade control. 



Deeds of Arrangement Act 1914- 

The Council makes the following comments on sections of the Deeds of 
Arrangement Act 1914: 

Section 2 

(5) The time allowed for the registration of a deed of arrangement 
should be extended from seven to fourteen days. The time limit of seven 
days is too short when the debtor is not readily available or when his 
affairs are particularly complicated. 



Section 3 

(6) lhis section should be amended so that a deed which has been 
assented to by three-f ourths^ in value of the creditors shall, subject to 
appeal to the Court, be binding upon the remaining creditors. The deed 
should be based on the principles of bankruptcy and its contents should be 
disclosed to all creditors, either in full or by the procedure suggested 
in the next paragraph below. This would remove the present dilemma of a 
trustee appointed under a deed of arrangement, who normally has to face 
the possibility that a non-assenting creditor whose debt amounts to £50 
(or creditors totalling £50) may treat the deed as an act of bankruptcy 
for the purpose of Section 1 (l ) (a) of the Bankruptcy Act 1914. By the 
provisions of Section 4(l)(c) of that Act the deed remains an act upon 

a non-assenting creditor can present a bankruptcy petition against 
the debtor for a period of three months after its execution. A trustee 
no " fcice creditor in accordance with Section 24 of 

the Deeds of Arrangement Act 1914, reduce this period of three months to 
one month ^t a trustee does not normally do so as it tends to invite a 
creditor to take steps for bankruptcy. 

(jl Consideration should also be given to appending to the Act a 

iT of , de ! d of assi S r3ment , ba secl on the principles of bankruptcy, 
Se Ao? ^ made under Section l(2)(a) of the Act. 

^ f bould all ° w variations to be made to the standard deed to suit 
^ -p t0 provide that any TBTiat ion from the • 
as^ft b ^ n0tlfled t0 a editor when he is invited to 

assent to the deed. Ihe existence of such a standard form of deed of 

when^Y “ f °™ atlon “ a convenient form for creditors 

outers to “f”* a aeed. At the present time many 

reditors assent to a deed without knowing what is in it. 

Section 14 

the HiS Co T S ° n 

interralS ““*** * the County 

Section 1 6 

-pplyinK t! h pav S S+^ Sh ^ Ula ^ amended to remOTe the necessity for 
imdiSrihut^ ^ S re P rasen ting unclaimed dividends and 

unuis orihu ocd lunds m the hands of the trustee; instead, it should he 
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compulsory for such funds to he paid into a central account, the unclaimed 
dividends on the expiry of six months from the declaration of each divi- 
dend and the undistributed funds within six months from the date of 
declaration of the final dividend. It might be considered appropriate to 
establish a special central account at the Bank of England, under the ■ con- 
trol of the Board of Trade, entitled 'Deeds of Arrangement Estates 
Account' and operated in a somewhat similar manner to the Bankruptcy 
Estates Account, A consequential amendment to rule 36 of the Deeds of 
Arrangement Rules 1925 would become necessary. 

Section 19 

(10) An addition should be made to this section so that, where a 
receiving order is made within three months of the execution of a deed a 
trustee should not be treated as a trespasser if in the opinion of the* 
official receiver (subject to an appeal to the Court) he has acted bona 
fide during the period of trusteeship. 

Section 21 

(11) This section, should be amended so that, where a deed becomes 
void by reason of the bankruptcy of the debtor, a trustee should be 
entitled to reasonable and proper remuneration for services rendered. 

The reimbursement of all expenses properly incurred in the execution of 
his duties should be allowed and not limited to those expenses incurred 
by the trustee ' in the performance of any duties imposed on him by this 
Act' ; the section should be amended by omitting the words quoted. 

Bankruptcy Act 1914, as amended 



The Council considers that the Bankruptcy Act 1914, as amended by the 
Bankruptcy (Amendment) Act 1926, and the Bankruptcy Rules 1952 should be 
amended as follows: 

Section 4(l )(a) 

(12) As suggested above 
to the petitioning creditor, 
of £5G to an amount of £100, 

Section 20(6) 

(13) The provision that the office of a member of a committee of 
inspection becomes vacant if the member is absent from five consecutive • 
meetings of the committee often causes difficulty. Subsection 6 of 
Section 20 should be brought into line with subsection 5 of Section 253 
of the Companies Act 1 948, which provides that the office of a member of 
the committee becomes vacant if he is absent from five consecutive 
meetings without the leave of his colleagues on the committee. 

Section 20(8 ) 

(14) The obligation upon a trustee to summon forthwith a meeting of 
creditors on a vacancy occurring in the office of a member of the 
committee for the purpose of filling the vacancy is on occasions super- 
fluous, If, having regard to the progress made in the administration 
of the estate, the trustee and the committee of inspection are of the 
opinion that it is unnecessary for the vacancy to be filled, the com- 
mittee of inspection should be allowed to continue to act provided the 
number of members is not below the quorum. If it is necessary to fill 
the vacancy^ either because the number of members is below the quorum 

or because insufficient progress has been made in the administration of 
he estate^ the Board of Trade should be given the power to fill the 
vacancy upon the recommendation of the trustee and the remaining 
members of the committee of inspection. 



in paragraph 4 (item 3(a))., the debt owing 
or creditors, should be raised from an amount 
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Section 20(9) 



(15) If the amendment suggested in paragraph ( 14 ) is adopted, a con- 
sequential amendment will he required to Section 20 ( 9 ) « 

Section 24 



(16) In order that letters, telegrams and other postal packets 
addressed to a debtor may he delivered to the official receiver or the 
trustee, an order of the Court is required. This section should he 
amended so that correspondence addressed to the debtor shall he delivered 
to the official receiver or the trustee automatically on his written 
application. 

Section 26(2)(iii) and 3(a) 

(17) In many cases, particularly those which are dealt with summarily, 
the costs of the bankruptcy are heavy in relation to the assets and it is 
often impossible for the bankrupt to pay ten shillings in the pound. It 
is suggested that the amount of ten shillings which appears in this sub- 
section could with advantage be amended to six shillings and eightpence in 
the pound. 

Section 28(l)(a) 

(18) This subsection, which provides that an order of discharge shall 
not release the bankrupt from certain debts including those due to the 
Crown, should be deleted. The Crown and other excepted creditors should 
be in the same position as any other creditor. 

Section 28(l)(b) 

(19) This subsection provides that an order of discharge shall not 
release the bankrupt from any debt or liability incurred by means of any 
fraud or fraudulent breach of trust to which he was a party, nor from any 
debt or liability whereof he has obtained forbearance by any fraud to 
which he was a party. In order to give a discretion to the Court to 
enable it to discharge a bankrupt in such a case the words at the end of 
subsection 28(l)(c) ‘except to such an extent and under such conditions as 
the Court expressly orders in respect of such liability* should be added 
to the end of this subsection. 

Section 33(l)(a) 

(20) There should be an amendment to this subsection so that the 
Inland Revenue are preferential creditors only for the tax assessed in 
respect of one of the three years ended 5th April next before the date of 
the receiving order. 

Section 33(l)(b) 

(21) A right of subrogation is given by Section 319(4) of the 
Companies Act 1948 to a lender whose advance is used for the payment of 
wages, salaries or holiday remuneration, so that he may become a preferen- 
tial creditor in a winding up in respect of his loan. The lender thus 
gains a benefit in the nature of an unregistered charge on the assets of 
the company. The Council approves the omission of any such provision 
from bankruptcy legislation. 

Section 33(8) 

(22) This subsection should be amended so that the amount of. 
interest payable is limited to simple interest for five years. 

Section 35 fl) 

(23) The power of distraint which a landlord may exercise after the 
commencement of the bankruptcy by reason of this subsection should be 
abolished. 
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Section 56(1 ) and (2) 



(24) postponement of a. husband 1 s on wife's claim in respect of any 
money or other estate lent or entrusted to the spouse for the purpose of 
any business or trade carried on by the spouse should be extended to any 
money or other estate lent or entrusted to a partnership in which the 
spouse is a partner. 

Section 38 

(25) As suggested above in paragraph (if) (item 3(c)), this section 
should be amended so that a debtor's essential household furniture should 
not be divisible amongst his creditors. The aggregate amount of the 
debtor's tools, wearing apparel, bedding and essential furniture not 
divisible should not exceed £150 in value. 

Sections 40 and 4 1 

(26) In view of the decision in the case re G-rosvenor Metal Co. Ltd. 
(1950 Ch, 63) Section 115(2) of the Companies Act 1 947 should be repealed. 
The effect of the case is that a creditor who has postponed execution and 
so extended the period of credit given to a debtor may, by applying to the 
Court, get an advantage over other creditors of the debtor. 

Section 42(1 ) 

(27) Under this subsection settlements made before and in considera- 
tion of marriage are exempted from the provisions which render settlements 
in certain circumstances void against the trustee in the bankruptcy. This 
exemption should be modified so that it does not extend to property 
acquired after the date of the settlement. 

Section 44- 

(28) This section should be amended so as to nullify the effect of 
re Seymour (1937, I Ch. 668) so that a fraudulent preference made between 
the presentation of the petition and the date of the receiving order may 
be attacked. In addition there should be a general strengthening of the 
position of a trustee in relation to fraudulent preferences; Section 44 
does not at present operate satisfactorily. 

Section 51 

(29) As stated in paragraph (4) (item 7), the provisions of this 
section should be extended to cover all kinds of earnings, including the 
wages of workmen. 

Section 62(2) and (3) 

(30) These subsections, which state the intervals at which dividends 
shall normally be declared and distributed, should be deleted as it is 
considered that dividends should be declared and distributed with all 
convenient speed. 

Section 65 ( 2 ) 

(31) The provisions of this subsection, which require the simultane- 
ous declaration of dividends where joint and separate properties are 
being administered, serve no useful purpose and the requirement to 
declare dividends together may be an inpediment to the administration of 
an estate. 

Section 6 q 

(32) As suggested above in paragraph ( 4 ) (item 6), a declaration by 
the Court that the bankruptcy is annulled should revest any surplus in 
the bankrupt without the necessity for any documentary transfer by the 
trustee, 
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Section 82(1 ) 



(33) This subsection should he amended so that where the trustee 
realises assets charged to a creditor, sums paid by the trustee to the 
secured creditor should not be deducted in arriving at the amounts on 
which the trustee's remuneration is calculated. Also, amounts distri- 
buted to preferential creditors should be included in arriving at the 
amount on which the percentage on distribution is calculated. The 
Companies (Board of Trade) Fees Order 1929, Table B, paragraphs IV, V and 
VI, provides that fees to be taken in the office of any official receiver 
who acts as liquidator of a company include percentages of property 
realised for debenture holders and other secured creditors and of amounts 
paid to preferential creditors and debenture holders. 



Section 129 

(34) As suggested above in paragraph (4) (item 3(b) ), the amount of 
£300 in this section should be amended to £500* 

Section 130(2) 

(33) Because it is difficult to get anyone to apply for appointment 
as the legal representative of a deceased debtor whose estate is insolvent 
and because of the delay due to the many formalities required before a 
creditor is appointed administrator of such an estate, it is suggested that 
this subsection should be amended so that the requirement to give the pre- 
scribed notice to the legal representative would be operative only where a 
legal representative has already been appointed. This would expedite the 
administration of the estate in bankruptcy. 

Section 130(4) 

(36) This section should be amended to make it necessary for a meet- 
ing of creditors to be called as soon as possible after an order has been 
made for the administration in bankruptcy of the deceased debtor's estate 
but exception should be made if the estate is of a. value which brings it * 
within the definition of an estate to be administered summarily. The 
procedure for calling a first meeting of creditors, required by Section 13 
of the Act in respect of a bankruptcy, should apply to the administration 
in bankruptcy of the estate of a person dying insolvent. 

Section 149 

(37) It should not be necessary for an authority given by a corpora- 
tion to one of its officers to act on its behalf for the purpose of the 
Act to be under seal; writing should be sufficient. 



The First Schedule 



Paragraph 7 

. (3 Q ) This paragraph should be amended to provide that the official 
or hjrS nomine e, should take the chair at meetings called by the 
official receiver and that the trustee should take the chair at meetings 
called by the trustee. 

Paragraph 16 

. . ( 39 ) The need for a proxy to be in the handwriting of the person 
giving the proxy is obsolete. This paragraph should he simplified and 
need say no more than Rule 147 of the Companies (Winding-up) Rules 1949. 

Paragraph 18 



(40) This paragraph relating to proxies given to employees should 
aLso he sngplified and could with advantage he amended tb the wording of 
Rule 149 of the Companies (Wlnding-up) Rules 1949. 
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Paragraph 19(b) 



( 41 ) The words ’at a specified rate of remuneration’ should he omitted 
from this paragraph; it is not possible to fix the appropriate remunera- 
tion of a trustee until after his work has been done. 

Th e Second Schedule 

P aragraph 24 

( 42 ) The procedure outlined in this paragraph should be simplified 
where a creditor agrees that a proof which he has made should be reduced 
or expunged. The Court should be allowed to act on the written approval 
of the creditor. 

Bankruptcy Rules 1952 

Rule 255 



( 43 ) This rule is difficult to comply with, 
that the certified list of proofs and the proofs 
sent to the registrar with all c onvenient speed, 
of the receipt of the proofs by the trustee. 



It should be amended so 
admitted or rejected are 
but within three months 



Rule 259 

( 44 ) This rule allows a trustee twenty-eight days in which to admit 
or reject a proof of debt or require further evidence in support thereof. 
This time limit should be changed to 'with all convenient speed*, with a 
time limit of three months. 

Rules 267 and 370 

(45) These rules should be amended so that where the declaration of a 
dividend is postponed, after notice of intended dividend, it would not be 
necessary to gazette again an intention to declare that dividend. 

Rule 349(1) 

( 46 ) This rule should be amended to permit a member of a committee of 
inspection to become the purchaser of part of the estate, without having 
to obtain the leave of the Court, if he does so by purchasing at a public 
auction. 

Rule 351 

(47) This rule should be amended so that a trustee may give an under- 
taking to the official receiver to discharge out of the first assets 
coming into the hands of the trustee any balance due to the official re- 
ceiver on account of fees, costs and charges incurred by him. This would 
obviate the necessity for the trustee to advance an amount to cover this 
balance from his own resources. 



Rule 353 

(48) This rule should be amended so that where there is a committee 
inspection the committee should fix the remuneration of the special 
manager. 



(49) Forms generally should be simplified; they should be drafted 



require no duplication of work. In particular, the cash book 
f or a bankruptcy should be of the same size and on the lines of the 
rms used in a voluntary liquidation of a company. The form of cash 
°o at present prescribed for a bankruptcy does not allow copies of the 
s a e cash book to be typewritten or for the book to be sent through 

ne F° st conveniently. 
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Rule 364-(2) 



(50) The submission of a trading account to a member of a committee of 
inspection once in every month is a requirement which causes difficulty as 
a member of a committee of inspection usually does not wish to be asked to 
carry out this duty so frequently* The requirement should be amended so 
that the period is once in every month or such longer period (not exceeding 
three months) as may be fixed by the committee of inspection, 

(51) The certificate on Form 1 89 should be amended to read ’we have 
examined the account with the vouchers and find same to be in accordance 
therewith and we are of the opinion that the expenditure has been properly 
incurred’ , 

Rules 365 and 3 66 



(52) The rate of 3d, per folio might be increased to bring into line 
with present-day costs. 

Rule 372(2) 

(53) The trustee should not be accountable for the proceeds of a sale 
lost by the default of an auctioneer or agent, if the appointment of the 
auctioneer or agent was approved in writing by the committee of inspection. 

New Proposal 

(54) Where a debtor holds assets on hire-purchase his trustee in bank- 
ruptcy can in practice make satisfactory arrangements with reputable 
finance companies, but in law the position is not satisfactory as the terms 
of hire-purchase agreements are usually such that, unless the goods fall 
within the Hire Purchase Act 1938, the owner has the unfettered right of 
repossession in the event of default at any time before the date on which 
the debtor would have been able to exercise the option to purchase. The 
estate could therefore suffer severely if assets were repossessed when 
most of the hire instalments had already been paid by the debtor. It is 
therefore suggested that a provision should be introduced into bankruptcy 
law whereby the trustee would have the right, in respect of assets held on 
^^^“purchase, to pay the unpaid hire charges up to the date when the 
agreement should end together with the amount required to exercise the 
option to purchase, but with an allowance for prepayment* 

2nd May, 1956. 
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Mr. George Forrest Saunders, F.C.A. 

Mr. Charles Maxwell Strachan O.B.E. F.C.A. 
Mr, Thomas Fleming Birch, F.C.A. * 

Mr. Leslie John Henry Noyes A.C.A. 



) Representing the 
) Institute of 
J Chartered 
) Accountants in 
) England and Wales 



Called and Examined 



1249. Ch airman : Would you care to introduce yourselves? - (Mr. Saunders): 

Onnnni-I left 1 have Mr. Fleming Birch, who is an ex-member of our 
Mr s+iaJT 1 a , me “ ber of our Research Committee, and on my right is 
n ra “ han is an ex-member of our Research Committee and a present 

with me° f T C ^ uncl1 : The y the two experts that I have brought 

with me. Mr. Noyes is the Secretary of our Research Committee. 



125°. When you were dealing in your memorandum with the proposals as 

™ — s *" “““ 

(59944) 202 



Printed image digitised by the University of Southampton Library Digitisation Unit 



1251. Our ideas on the subject have undergone a certain amount of revision 
since then. Briefly the effect of what we thought of recommending 

now is this, that trustees or the Official Receiver could apply for a 
caveat at any time during two years after the public examination is com- 
pleted, and if a caveat is entered by the Court the bankrupt comes under 
the onerous duties of reporting himself, and so on, until he obtains his 
discharge in the present way. So instead of it being only refused bank- 
rupts who come under those duties, under our scheme it would be oaveated 
bankrupts. Also there is a period of two years during which the caveat 
can be applied for instead of its having to be applied for on the con- 
clusion of the public examination. All that I think meets some of the 
points which you have made under paragraph (4)(b) of your memorandum and 
I fancy you would agree that it is probably a better scheme than the’ one 
which was circulated. - I think we should agree with that. 

1252. I see that you think that the Official Receiver should in some oases 
be obliged to apply for a caveat? - Yes, 

1253. Do you think that his discretion in the matter ought to be under any 
fetter, or that he should have a free discretion? - I think a free 

discretion. We have said in our memorandum that for offences of a 
trivial nature he should have a free discretion, but in view of the 
suggested revision we think he should have a discretion in all oases. 

1254. I should think that would be fair. Then you say that you think 
two years is too short because the administration of the estate may 

not be conplete. Does that matter, because even if the man is discharged 
the administration of his property goes on in the same way as before? - 
Yes. It is a little difficult if the estate is not wound up when it 
comes to the discharge. That is what we rather felt, and there are some 
cases where the administration does take two years. 

1255. Yes, certainly, it might take a very long time. If he is dis- 
charged the bankrupt is still under a duty to assist the trustees 

and so on? - Yes. 3 

1256. Would it matter very much if the discharge were granted "before the 

estate has been completely wound up? - (Mr, Saunders): It still 

leaves the possibility of other factors arising. 

1257. Yes, it does. - (Mr. Fleming Birch): And that was the point we had 

T n m-i T-irl 



fe Lloyd Williams: You might get cases where realisation might 

take a very large number of years? - We suggested three years as we 
fir n °+ Want to wait until administration was completed. We felt that 
Ihl !? r ?. year would S ive ^P 16 opportunity for discovering any reasons 
why the discharge should be refused. 

1259 ‘ extra year has reall y nothing to do with the realisation of 
the assets? - Not necessarily ? no. 

1260. It is to test the conduct of the debtor? - Yes. 



in mind. 




you think that is sound? 
we say, 
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;ed two years after the passing of the Act. Do 
- I think that is pretty well in line with what 
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1 263. That brings us to what you say about monetary limits. I see you want 
to put up the minimum for the petitioning creditor 1 s debt from £50 to 
£100? - Yes. 

1 264 . What is your reason for wanting that? - We thought that under the old 
Act at that time £50 was looked upon as a reasonable sort of sum to 
enable the creditor to file a petition against a debtor, and we thought 
that having regard to altered circumstances it was not unreasonable to 
suggest £100, We have nothing at the back of our mind other than we 
thought it should be a slightly larger figure than it was forty years ago. 

1265. Simply because of the decline in the value of money? - A debt of £100 
today is a reasonable sort of sum. If you had £50 today it is rather 

a small sum under present commercial conditions for a creditor to be able to 
make a man bankrupt. - (Mr. Strachan): Bankruptcy is a very serious matter, 

1266. Certainly. - (Mr. Fleming Birch): And that is at the back of our 

minds. 

1267. Mr. Lloyd Williams : Has not the figure of £50 got some relation to 

the Debtor’s Act of 1869 irrespective of the value of money? - 

(Mr. Saunders): We did not regard the value of money as being the basis of 

the increase from £50 to £ 1 00. Obviously the difference would be very 
much greater if that was the reason. We felt making a man bankrupt was a 
serious step to take and £50 was rather on the low side under current con- 
ditions to entitle someone to take such a step and £100 was a better 
qualification. 

1268. Chairman : You want to increase the ceiling for summary cases and you 

suggest £500? - (Mr. Fleming Birch) : Hes. 

1269. Do you think that is enough? It is £300 at the moment. One or two 
witnesses have suggested £1,000. - We considered this very carefully. 

We did talk about £1,000 at one time, and in the end we thought having 
regard to the old figure of £300 that £500 was a fair figure, but we are 
not very much committed to £500 except that we did think that was a reason- 
able figure. 

1 270. Mr. Peirce : On what basis did you make your appreciation? - No 

particular basis, but more or less on the lines that we made £50 to 

£ 100 . 

^ 271 • Chairman : According to what several witnesses have told us there is 

very little joy for a trustee in a case under four figures. - Very 
little I should think. - (Mr. Strachan): We are not thinking selfishly, - 

(Mr. Saunders) : I do not think we should be opposed to £1 000. If that 

is your general view we should have no objection, 

1272. You say that the amount of household furniture and so on that the 
bankrupt is allowed to keep should not exceed £1 50, Do you think 

that £1 00 would be too little? - (Mr. Fleming Birch) : I think in these 

days £100 does not go very far, 

1273. It does not go very far, but then it is not a replacement value? - 
Admittedly. . In arriving at this figure we did get a valuer to 

give us an indication as to what was the figure for essential small things 
for the house, and the figure he gave was £1 50. That is why we adopted 
it. - (Mr. Saunders): After all we are dealing with people -in various 

walks of life and in widely differing conditions. 

1274. I see you use the expression "essential household furniture" 
instead of wearing apparel, tedding, .etc, You would like those 

words in a new Act? - (Mr. Fleming Birch): We think so. We think as 

conditions are today that you cannot just deal with clothing and Bedstead 
and bedding. You have to leave a table, chairs and so on. 
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1275. 1 never understood why apparently under the existing Act it is 

assumed that bankrupts can do without tables. - In practice we find 
it is very difficult to keep to the exact wording of. wearing apparel and 
bedstead and bedding. We thought as conditions are today it was reason- 
able that we should be allowed to include something in the way of essential 

household furniture. 

•1276, I see you do not think the law about after acquired property should 
be altered, - No, that is our considered opinion. 

1277. it is an awful nuisance to the trustee if the bankrupt goes out and 
acquires something in the nature of a white elephant which auto- 
matically vests in the trustee? - He has a power of disclaimer, of course, 
but it does not necessarily mean that is the end of it if he disclaims. 

He may have some sort of commitment to meet. This after acquired 
property is rather a difficult proposition we found when we considered it, 
and we did not feel after full discussion that we could suggest any amend- 
ment of the present legal position. 

1278. The suggestion that there should be a statutory repeal of the 
decision in re Pascoe is after all only putting the clock back to 

what the law was thought to be before that decision. It is not really 
making a drastic alteration? - No, that is quite right. What we felt 

about after acquired property was that if you were going to limit it to 
what the trustee claimed then a dishonest bankrupt might feel inclined to 
keep it in the dark for a period, 

1279. We were proposing to put an express duty on the bankrupt to disclose 
any property he may acquire before he is discharged. That will help 

matters? - Yes, that would meet it. 

1280. And he can be arrested if he does not do it. - (Mr, Saunders): We 

only wanted to make sure that he does, in fact, disclose after 

acquired property. 

1281. If that goes in, he will be under a duty to report any after 
acquired property. You would then not object to our proposals on 

this point? - (Mr. Fleming Birch): No. 

1282. When you were dealing with money limits did you consider the figure 
of £5 in Section 230 )(c) where the bankrupt is liable to arrest if 

he removes any goods in his possession to the value at the moment of £5, 

It seems to us that he could not walk across the read with a suit of 
clothes on his back without infringing that. - I am afraid we did not con- 
sider this. 

1283. It is obviously ridiculous. Would you like to suggest a figure? 

We thought £50. - I think that would be reasonable, 

1284. You deal in item (6) with the conclusion of the bankruptcy where the 
debts are paid in full. We have been a little exercised in our 

mind as to whether the Court should have a discretion to refuse to allow 
the conclusion of the bankruptcy if the man's conduct has been very bad, 
or whether it should be mandatory that the Court must allow it in cases 
where debts are paid in full. What view would you take about that? 
Expediency points one way and ethics might be thought to point the other. - 
I am afraid we only considered it from the point of view of the creditor 
euig paid in full. I should have thought the Court ought to have some 
iscretion, even if the creditors are paid in full, against a dishonest 
a ftkrupt or an unsatisfactory bankruptcy. 

1285. It occurred to me as a possibility that that might be mot by the 
Court being obliged to annul the adjudication, but there could be 

provision possibly that the annulment should not effect any criminal 
liability? - Yes. 

1286. Because it just occurred to me since our last meeting that if a 
ho ° rGt ^ or k as "been guilty of the offence of making a false claim 

ught not to escape punishment merely because the genuine debts are 
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paid in full. Do you think it would he a good idea to say expressly that 
annulment is not to affect any criminal liability? - (Mr. Saunders): We did 
not cover that point. We looked at it from the stand point of the assets 
realisable for the creditors. So long as they were paid we were not con- 
cerned with the moral aspect. I think you are probably right . 

1 287. As regards the main question we ask you as to deeds of arrangement, 
your answer in effect is simply none, that no provisions are desir- 
able to give the Board of Trade greater control over deed trustees? - 
(Mr. Fleming Birch): That is so. 

1288. We felt rather a difficulty about your proposals for the amendment of 
Section 3. It is I expect you agree not very easy to strike a fair 

balance between an oppressive majority and a possible blackmailing 
minority? - Yes. 

1 289. What we thought of doing to try and meet that difficulty was to cut 
down the time for a petition founded on a deed of arrangement to one 

month. Do you think that would help? - It would distinctly help. The 
trustee is sitting on the fence for the whole of the three months, and it 
is a most awkward position. One month would cut it down. The object of 
out suggestion is to get rid of the danger of a bankruptcy within the 
three months period. 



1 290. We also were proposing to introduce a Section which would require the 
Court to dismiss a bankruptcy petition if it thought that the object 

was blackmail, or if it thought a receiving order was not in the interests 
of the creditors generally. - The intention of our paragraph (6) was 
really to avoid this blackmail position arising. 

1291. Yes, but I wondered whether you thought our proposal reached the 
same goal by a slightly different route. - At the moment, of course, 

I suppose there is no ground for refusing a receiving order if everything 
seems formal and in order, but you are suggesting the Court can take into 
consideration other circumstances and refuse to grant a receiving order? 

1292. Yes, we thought that it would be possible that the Court might be 
satisfied that administration under a deed was better in the 

interests of the creditors as a whole, and it should be empowered in such 
cases to disregard the wish of the minority of creditors . - (Mr. Saunders): 
That would cover the majority wishes which the Court would merely make 
effective. 



1293. Somebody suggested instead of "against the interests of” the general 
body of creditors, the wording should be "against the wishes of". 
Which do you think would be better there? - (Mr. Fleming Birch) : I should 

have thought "interests" myself . The Court cannot necessarily h av e 

regard to wishes. I would have thought they had to go a little further 
than wishes. 

"129^-. I was not sure about that. It is easier for the Court to ascertain 
what people want than what is really in their best interests. - 
(Mr. Saunders): One is a question of fact, and the other is a question of 

surmise. . The wishes would be more readily ascertained than the interests, 
I think it would put the Court in some difficulty if they could have 
regard to the wishes but not the interests. 

1295. I should have thought it could more readily ascertain wishes than 
interests, but I do not know. You are rather divided amongst 

yourselves about that, are you not, as we are? - (Mr. Strachan) • We have 
not had much time to digest this philosophical point. 

1296. You have not, and I am afraid it is very unfair to jump it on you 

at short notice. - (Mr. Fleming Birch): We just wondered how the 

wishes would be known to the Court that is all. 

1 297 . By the trustee saying how the creditors voted. - Our wording was 
that three-fourths could bind, subject to appeal to the Court. 
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1298# Mr. Beer : Supposing the Court thought the interests were not in 

* parallel with the wishes, as they might well do? - Yes, that could 
happen, in which event they could form an opinion as to both and decide 
which was overriding. 

•1299. Chairman : "Is not in the interests or is against the wishes of the 

general "body of creditors". If we put both in that would go far 
enough to meet the case? - That would meet it. - (Mr. Saunders): The 

double qualification would meet our views. 

1300. You have I see glanced at the proposed Section 22(4). The idea 
briefly is that if the debtor has been guilty of misconduct either 

before or after the deed of arrangement there should be a limited power to 
cast the whole proceedings into bankruptcy. The particular case the 
witness had in mind was one in which the debtor executed the deed of 
arrangement and then prevented the trustee from taking possession, and did 
it literally with a shot gun. Do you think some scheme of that sort would 
be a good idea? - (Mr. Fleming Birch) : Yes. We did consider the 
question as to what was meant by misconduct. It was not very clear to us 
what would constitute misconduct. It was a very, very wide term but we 
would consider what you have just said as coming within misconduct. 

1301. We rather purposely, if I remember rightly, left it wide, so that 
the Court would have very full power of deciding what it was and 

what is was not in any particular case. - (Mr. Strachan): This draft 

Section does meet one point we regarded as very important . Your proviso 

at the bottom provides for the carrying on of the same proceedings in 
bankruptcy so that the same trustee can go on. 

1302. I think we would have to have some proviso of that kind or it would 
be chaotic. - That is so. That is what had caused us some trouble 

particularly as the normal practice has been that the Board of Trade in 
their wisdom did not approve the same trustee in bankruptcy as had been 
appointed under the deed, and your proposal does seem to meet that point 
very fully. 

1303. You think that some machinery on these lines would be workable with 

that proviso? - (Mr. Fleming Birch): Yes, I should think so. I 

see no reason why it should not. 



1304# Have you formed a positive opinion about the desirability of a model 
form of deed to be scheduled to the Act? - Yes, our views are set out 
in paragraph ( 7 ). What we feel is this, that the present arrangement is 
most unsatisfactory because creditors do not know what is in the deed, 
whereas if there was a standard form of deed, and a trustee had to intimate 
if there were any provisions outside the standard form, the creditor would 
know where he was, which at the present time he does not. Section 17 does 
not help very much, because that provides that the trustee can pay 20s. in 
the £ to specified creditors, provided it is authorised in the deed. That 
does leave a loophole to include a provision in a deed to pay somebody in 
full. We have had that trouble. A debtor or his solicitor can come 

along and say "Why do you not pay so-and-so? You have power to do it 
under your deed". This Section 17 makes it very difficult to answer 
ecause we have power to do it if the deed provides it. 

"1305, Do you not feel if there was a model form there would be some sacri- 
fice of adaptability? - Yes, there would. But I would not see much 
bankrupt* 1 & s ^ arL< ^ ar ^' ^ orm ^inly concerned with the principles of 

Burney son: Your suggestion only applies to deeds of assignment 

deed * not to dee ds of arrantement? - Yes. It could not apply to 
<ifW) S ,° ^rangement, it must be deeds of assignment. Inspectorship 
deeds would have to be different. 

'307, Or a pure composition? - Yes. 
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1308. Mr. Lloyd Williams ; And your view is that that deed would have to 
he used? - Yes, definitely. 

1309. Although in fact a deed of arrangement is a semi-private contract? - 

(Mir. Saunders): It might he modified to meet the particular circum- 

stances, hut in that case the creditors would have to he advised of the 
modification before their assent was obtained. - (Mr. Fleming Birch): I 

am not quite clear whether we are talking about inspectorship deeds or 
compositions. We meant the proposal to apply to deeds of assignment only, 
We do think that if there is any departure from the principles of bank- 
ruptcy the creditor ought to have the opportunity of knowing that before 
he assents. At the moment he does not. There may be a proviso in a deed 
that all sueing creditors can be paid in full, which puts the trustee in 
the position that, if pressed, he might have to do it. The average 
practitioner does not do it, he tries to find some other way, but it puts 
him in a very difficult position. 



1310. Do you think the creditors would really read the standard form? - 
The standard form would be recognised as an equitable form whether 

they read it or not I would have thought, 

1311. Chairman : However equitable it is, if they do not read it they are 

still as ignorant as they are now? - When we say a standard deed of 

course we mean a deed that provides for the normal bankruptcy principles. 



1312. Equality amongst others? - Yes. - (Mr. Strachan): You appreciate 

that whilst we think there should be a standard deed variations 

should be made to suit particular circumstances. I was not sure if you 
were feeling that that was a sound suggestion. 

1313. I realised that that was your suggestion. Some witnesses have gone 
even further in favour of an absolutely rigid and unadaptable 

standard form. - (Mr. Fleming Birch) : I do not think that would be 

practicable. 

1314. I doubt it very much. - It does not seem to me to matter if you do 
have provisions in the deed that on the ■whole are inequitable as 

long as they are disclosed. That was really our view on this point. 

131 3* There would have to be some provision obliging the trustee, if there 
was any departure from the standard form, to give notice of it? - 
Absolutely, definitely. 

1316. I think substantially we are in agreement with you about what you say 
about the present Section 16. I wonder if you would be so good as 
to have a glance at the draft of ours under , the new Section 14(2). .It is 
intended to provide for the final winding up of each estate. - I would not 
object to that. What we are very anxious to do is to get rid of these 
unclaimed balances which are left with us, and as matters exist at the 
moment if you have £29. 3s. lid. in unclaimed dividends which you want to 
pay into the Court, by the time you have paid some of the legal charges and 
obligations arising out of the application to the Court, you have not the 
£29. 3s. lid. left. The consequence is the trustees do not pay these 
balances in, although they would like to. 



1317. We are providing for these annoying little balances to go into the 
Bankruptcy Estates Account. You propose there should be a separate 
account called the Deeds of Arrangement Estates Account? - Not necessarily, 
as long as there is some procedure to enable us to get rid of these 
balances. 



1318. All you want is to have some receptacle? - That is right, yes, 

1319. So it would Be, as far as you are concerned, all right if they were 
lumped into the Bankruptcy Estates Account? - Xes. - (Mr. Saunders): 

Is it suggested this would apply to outstanding Balances at the present 
tame, or only to Balances arising after the Act is passed? 
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1320. I think whenever the deed is executed. - (Mr. Fleming Birch): Then 

it would mop up a lot of existing balances. 

1321. If something of this kind is provided do you want to have interim 
payments into the account? - No. 

1322. It is enough if the trustee can get rid of these things? - Yes. - 
(Mr. Saunders): Deeds of assignment do not usually last very long. 

1323. That brings us I think to the awkward business about the deed trustee 
being treated as a trespasser and I see you want to amend Section 19 

in that connection? - (Mr. Fleming Birch): Yes. 

1324. Would it not come better under Section 21? Where the deed trustee 
is apt to be treated as trespasser is where the deed is avoided by 

the supervening bankruptcy, is it not? What we were proposing to do there 

was to provide that in addition to his expenses the deed trustee is to be 

paid a reasonable remuneration, - Yes, I see that. 

1325. Personally I have never understood why he should not be entitled to 
that? - No, I think in certain cases he might have been. Where 

he has taken steps to preserve the assets I think the Board of Trade have 

occasionally been quite equitable and considered he should have something. 

1326. You want, do you not, to cut out the reference in Section 21 to per- 
formance of duties under the Act? - Yes, because it only comes down 

to a few shillings in the way of disbursements. 

1327. After "by this Act" would you like to put in the words "or by the 
. deed"? - Yes. 



1328. That would meet the case where the deed provided for carrying on the 
debtor's business and the trustee incurring expenses for which he 

ought to be repaid? - Yes, quite. 

1329. That would meet the case? - Yes. - (Mr. Gtrachan): Is the suggestion 

that the question of any point of trespass is now disposed of? 

1330. If he is going to be paid his expenses and a proper and reasonable 
remuneration, that is the end of the trespass business, is it not? - 

(Mr, Strachan): Yes. The insertion of "as well as his reasonable 

remuneration" comes after the reference to the Act and I understand you 
are suggesting it should be "as well as his reasonable remuneration for 
services under the deed", or words to that effect. 

1331. I think just "his reasonable remuneration". - (Mr. Fleming Birch) : 

It is not limited by the words "by the Act" and in that case it 

would cover services also under the deed? 

1332. I thought if the Committee approved the suggestion the Section would 
read:- "Any expenses properly incurred by the trustee in the per- 
formance of any duties imposed on him by this Act or by the deed as well as 
his reasonable remuneration". I think that covers it? - Yes. 

■•333. I see you propose that a member of a committee of inspection should 
vacate his office if he is absent from five consecutive meetings 
without the leave of his colleagues. That struck me as a very good idea. 
Would you like to enlarge on it at all? - It rather depends on the amount 
of work that has been done in a bankruptcy which may be getting somewhere 
near the end. We thought that we should adopt really what the Companies 
Act provides, because at the moment you have to call a general meeting of 
creditors to appoint a new committee man and you have to scour into 
sufficient places to get creditors to attend or to give proxies, to get 
m on. But if the bankruptcy is three parts finished it does seem to 
roe that, on the recommendation of the trustee and the committee you might 
carry on without him. 
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1334. We were proposing to make it not obligatory in all cases to fill the 
vacancy. - Yes, that is really what we are after* 

1335# You suggest giving the Board of Trade power to fill vacancies if 
necessary. Do you think the Board of Trade would like that? - 
(Mr. Saunders): The suggestion was that they should be the confirming 

authority, because the appointments are originally confirmed by the Board 
of Trade, and in this instance the recommendations of the remaining members 
of the committee or the trustee should be confirmed by the Board of Trade 
and the appointment not just made on their own authority. 

1336. Is the Board of Trade going to like having power to fill vacancies on 
committees of inspection? - (Mir. Fleming Birch): They have only been 

asked to approve, 

■1337. Under your paragraph ( 14 ) the suggestion actually is that they should 
have the power to fill the vacancy. - (Mr. Fleming Birch) : It is 

only on the recommendation of the trustee. 

1338. Perhaps that is in effect confirming it. - We do not press that the 
Board of Trade should be brought in. We only put this suggestion 

in our memorandum because normally in the first instance the Board of Trade 
do confirm or approve the committee that is appointed. - (Mr. Strachan): 
-And if it were felt somebody should confirm the appointment we thought it 
unnecessary to call a meeting of creditors. That is really the point, 

1 339. In this connection I do not know if you would approve the idea of a 
postal vote of the committee of inspection, provided they all a gr eed 

in writing unanimously to the proposal. That should make it unnecessary 
to call a meeting? - (Mr. Fleming Birch): I am sure we would, there is no 

doubt about that. 

1340. The approval must be unanimous of course. - (Mr. Strachan): Yes, I 

should say very definitely it must be unanimous. I have been a 

minority so often. - (Mr. Saunders): You are only suggesting a postal vote 

of the committee? 

1 341 • Yes. - Not of the creditors? 

1342. No. - A resolution signed by each member would suffice. 

1343. 1 cannot see why it should be necessary to bring them altogether on 
every occasion. - No. 

''344. I notice that you want the postal authorities to be required to de- 
flect letters and postal packages on the written application of the 
Official Receiver or trustee. Do you not think that is very drastic? - 
(Mr. Fleming Birch): I would like to say that is what happens at the 

present time. The postmaster knows you, you send around a notice of 
appointment, you produce a copy of your appointment and he sends the 
letters round without any intervention by the Court. 

1345. Does he really? - Yes. 

1346. It is not what the postmaster’s duty is under the Act? - No I quite 

agree. ’ 

1347. He is supposed to act on the orders of the Court. I must say I can 
see some village postmasters getting into pretty hot water. - What I 

say was supported "by some of the other members of my sub-committee, and it 
was for that reason we. thought why should you have to go to Court if you 
can get the letters redirected by producing your appointment to the post- 
master. 

1348. I can imagine a third party being pretty annoyed if his corres- 
pondence with the debtor is deflected without a Court order. You 

do not think that your experience relates to cases where premises have 
been vacated and no address left? - No, to the ordinary correspondence 
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addressed to a bankrupt, normally, of course, at a business address of the 

bankrupt, 

1349. Mr. Lloyd Williams : You must be on very good terms with the local 

postmaster? - Probably I am, but I was not alone in my experience. 

I was supported by other members of the committee who experience exactly 
the same thing. 

1350. Chairman : Under Section 26, your paragraph (17), I see you make 

certain proposals about payment of ten shillings in the pound. 

tthat we were proposing was to abolish the Court's power to suspend the dis- 
charge until ten shillings in the pound had been paid. That leaves the 
reportable fact of the assets not being equal to ten shillings in the 
pound, which is, of course, in operation if the bankrupt can satisfy the 
Court that it is not his fault that the assets are not of that value? - 
Yes, 

1351. That is fair enough, is it not? - Yes, that would go some way to 
meet our views. 

1352. Your next suggestions are rather novel. I do not think anybody 
else has made them. Could you explain why you are so apparently 

keen to relieve swindlers and seducers, and so on, all the people who are 
not released at the moment by their discharge? - The conclusion we came to 
about that was if you are going to discharge a man discharge him, do not 
discharge him with something round his neck. That was mainly the view 
that we took over these suggestions. It only arises on discharge, and it 
only affects the bankrupt I suppose, but it did seem to me that if’ he was 
entitled to the discharge he ought to have a more or less free discharge 
and not have certain debts tied round his neck afterwards. 

1353. I suppose if your suggested amendment were made the Court would tend 
to impose long periods of suspension in cases where the man incurred 

a debt by fraud, or seduced somebody's daughter but ultimately he would 
get out of it with a clean slate? - You cannot hold it against him for' all 
time, that is what we felt. - (Mr, Strachan): Subsection (c) says to 

such an extent and under such conditions as the court...." which is a 
veny wide power to give to the Court. 

”1354. I see you suggest the Crown's preference being reduced to one year 
of the last three. - (Mr. Fleming Birch): Yes. 

1355. You would not be in favour of abolishing it altogether? - I think we 
would. 

1356. You would? - Yes, certainly, 

1357. It is one thing to be in favour of it and another thing to persuade 
the legislature to do it. - When we originally discussed this we had 

the one year ending on the 5th April before the receiving order. 

1358. That is the last complete tax year? - Yes, that was our original 
idea, but it was thought we might not be able to succeed in that, so 

we ha ve watered it down to one of the last three years, and it would suit 
us very much if it was that. 




the moment? - Yes. You see the Inland Revenue have got just the 
same opportunity, or more, to be diligent than the ordinary creditor, and 
Ain ls great 3-elay we do feel that unfair, as in that ease probably 
1 the estate goes to the Inland Revenue. 

^O- Would you be in favour of making wages, what has been called by one 
th + Wlteess , f re “P re f ©rent ial in respect of one week; in other words 
the 5f tee oan ^ necessary borrow money and pay them out before he pays 
it a 0the:r Preferential creditors? - I would not object to that, because 
es not affect anybody except the other preferential creditors. 
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1 361 . Mr. Saaaerson: It does affect the wage earner who may have to wait 

months ar.d months? - Yes, hut from the point of view of administra- 
tion of the estate I see no objection to it, because it is only paying one 
preferential creditor before the others, 

1362. Also it may enable you to carry on a business by paying the employees, 
because otherwise you would have to dismiss them? - (Mr. Strachan): I 
think on the basis of our general discussion we would welcome that wages 
should be pre -preferential. - (Mr. Saunders): We do suggest however that 

it should be limited to the wages for one week. 



1363. Mr. Peirce : Would you limit it to £25 or some other figure? - 

(Mr. Fleming Birch): It would be a bit more today. 

1364. Chairman : £25 per person, not an aggregate of £25. It might be a 

very large business. - I should have thought that would be too high. - 

(Mr. Strachan): I should have thought that was higher than necessary, but 

as a limit that should be ample. 



1365. Mr. Peirce: Would you like to suggest what limit you think would be 

more reasonable? - (Mr. Fleming Birch): £20 I would have thought 

was a fair figure. 

1366. Chairman : Why do you want to limit the amount of interest to simple 

interest for five years? It is not the creditor 1 s fault if he is 

kept waiting five years? - This arises because in our experience there 
have been a number of cases where a man has come into a sum of money and 
he has wanted to pay his old creditors, but in the course of many years 
the interest has amounted to as much as the debt. Therefore we thought 
one ought to be a little reasonable in this connection, and after considera- 
tion we suggested five years. We find in our experience that there are 
quite a number of cases where the bankruptcy hangs fire for a very long 
time because the bankrupt is not able to do anything for his creditors, and 
then when he is able to do something he finds it is very nearly an 
impossible task because the interest, over twenty years in some cases is 
very large. 

1367 . Mr. Lloyd Williams : It doubles the debt? - Yes. 

1368. Chairman : Of course, the point will be a lot less important if the 

provisions we are suggesting as to discharge are in operation? - I 

agree. 



1369. That brings us to what you say about Sections 36(1 ) and 36(2). My 
own belief is - and I am not committing my colleagues at the moment - 
that we can very much simplify Section 36 and clear up a few ambiguities at 
the same time. You will not find this is the book before you because it 
is not one of our entries. May I read what I was going to suggest about 
Section 36? It is only a suggested draft at the moment: - 



Mo person who was at the time of the loan or entrustment the 
wife or husband of the bankrupt shall be entitled to any dividend in 
respect of any money or other estate lent or entrusted by her or him 
to the bankrupt for the purposes of any trade or business carried on 
by the bankrupt either alone or in partnership with any other person 
or persons until all admitted claims of the other creditors of the 
bankrupt have been satisfied." 



" glad t^t . you have included "or in partnership". It is so simple 
at the present tune the wife lends money to the partnership and so avoids 
Section 36. - (Mr. Saunders): I think it wants to go further. She might 
lend it to another partner. 



137°. She is lending it to all, so it is a joint liability. ■ 
( -fr* Fleming Birch): As long as the partnership point 

ohat is all we nave to say about this. 



is covered 
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1371. Would you like the Section extended so as to cover all loans between 
husband and wife? - No, I do not think that would be quite fair. 

1372. I am not suggesting we have the right formula for doing it at the 
moment but, if a formula could be found, would you like the Section 

to include people who though not married are living together as husband 
and wife? I for my part am quite unable to see why a woman who is not 
married to the man with whom she is living should be able to lend him money 
on more advantageous terms than her respectable sister next door. - 
(Mr. Strachan): The Companies 1 Act calls her "the reputed wife", does it 

not? - (Mr. Saunders): That seems to be a legal matter. If you could 

phrase it in that way I am sure we should be satisfied. 

1373. You do not see why the mistress should be in a better position in 
this respect than the lawfully wedded wife? - (Mr. Fleming Birch): 

No I would not have thought so. 

1374. We could do it by a provision, I think, to the effect that for the 
purposes of this Section persons who live and cohabit as man and 

wife should be deemed to be man and wife? - Yes, as long as it covers the 
partnership point. 

1375. On Section 38 , do you see any good in retaining the doctrine of re- 
puted ownership in this day and age? - I have very great doubt about 

it. It is so easy to defeat and has been for many years. I have not 
come across a case for many years where there has been any chance of 
succeeding on reputed ownership. 

1376. I should have thought it might as well go out of the Act? - I should 
think so. Everything is sold on hire purcha.sc today which cuts it 

right out. 

1377. On Sections 1+0 and 1 + 1 we were proposing a drastic simplif ication, 
the effect of which would be that if the man in possession can hold 

on, on behalf of the execution creditor, for twenty-one days without 
notice of petition then the execution creditor has it, but if he gets 
notice of petition he has to cough up. I think that would be straight- 
forward and would be an improvement, do you not? - Yes, we would accept 
that. 

1378. Wc ’were proposing substantially the same thing in regard to dis- 
traint whether for rent or rates. That I think would make it un- 
necessary to deal with re G-rosvenor Metal Co. Ltd., would it not? - Yes. 

1379. We were all interested in your suggestion about property acquired 

after the date of the marriage settlement. Do you think it is very 
important nowadays as marriage settlements are going rather out of 
fashion, are they not? - (Mr. Strachan): In view of the five years rule 

people are making big settlements on the occasion of their daughters* 
marriages. 

1380. Do you not think it is rather hard that where there has been a 
covenant to settle future property in consideration of what is 

sometimes called the highest consideration known to law the trustee should 
be in a position to snap up such property? - (Mr. Fleming Birch): I have 

bad quite a lot of experience with these marriage settlements. People 
8X6 perhaps starting a business and they have a very good time for two or 
three years. They make a marriage settlement which covers future furni- 
ture and then they go and buy a lot of expensive furniture. Then 
ultimately they fail, having bought that furniture with the creditors* 
mone Y in effect. - (Mr. Strachan): We do not mind marriage settlements 

of what exists at the time of the settlement. 

1381. It is future property you are concerned about? - (Mr. Fleming Birch): 
Yes. 
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1382* I think I follow your point about that. It would not be difficult 
to make a suitable amendment to the Act? - Quite easy I would have 
thought, 

1383. We found an awful lot of difficulty about what to do about Section^ 
so-called fraudulent preference. One thing we were thinking of ’ 

doing on which we should be very grateful to have your opinion is this; 
providing that a payment made within three weeks before the petition or 
after the petition could be set aside without proof of intent to prefer if 
such payment does, in fact, result in a preference. There will have to "be 
some exception in favour of people who supply necessaries, or something of 
that sort, but subject to a provision protecting those people would you be 
in favour of it? - I think I would. In this connection, what we did think 
of to start with - whether it was practical or not I would not know - is 
that the onus of proof is always on the trustee and we thought, if the case 
came to the Court and the Court were satisfied on the evidence that there 
was a prima facie case of a preference, then the onus should be on the pre- 
ferred creditor, 

1384 , You would really like the position as it was thought to be under in 
re Cohen restored? - The Section is all very well but the preferred 

creditor and the bankrupt have only got to compare notes and the trustee 
gets nowhere, it wastes his time. We did not think it was unfair that the 
Court should be able to decide that, if there was a prima facie case on the 
look of the thing that there was a preference, then the onus should be on 
the preferred creditor. Those were our first thoughts. We have certainly 
whittled it down by saying that Section 44 does not operate satisfactorily, 

I do not know what the Board of Trade think about this but I think they 
would feel somewhat the same. With Section 44 as it is it is very seldom 
you can succeed on it, 

1 385- The suggestion has been made by some other witnesses that there should 
be a provision in the Section entitling the trustee to read the notes 
of the bankrupt’s public examination as evidence, provided the bankrupt is 
called and is subject to cross-examination by the respondent. Do you think 
that would be a good idea? - It would be helpful but I would not say it 
would be conclusive. It would help, but I do think if the bankrupt and 
the preferred creditor are going to tell the same story the bankrupt would 
say the same thing at his public examination. It does seem to me unfair 
where if you look at the facts there is deliberate preference and yet you 
go to the Court and you have the onus to prove what is really apparent and 
you cannot do it. 

1386 . Have you any views about the case where the bankrupt’s intention is 
not to prefer the principal creditor but to prefer a surety? Do you 

think the trustee should be required to go for the surety or do you think 
the present position is satisfactory in that he has to go* for the principal 
creditor? - I do not think it is satisfactory but I would hesitate to ex- 
press an opinion as to how you could put it right. 

1387. I think it could be done all right if it is thought to be desirable 
to make him go for the surety. It does seem to me that it is rather 

unfair that the risk, with the surety having himself gone bankrupt or fled 
the country or otherwise escaped, should be on the principal creditor. - 
Yes, we would be in favour of that amendment if it could be reasonably 
worded. Of course, arising out of the surety question there is the 
question of sureties to the bank. 

1388. That is what I was thinking of. - That is now got over quite easily. 
The bank will always claim first, and then go to the surety for the 

d: ~®^ ence « Tlla ' fc applies to the wife as well. Whether you could do 
anything about that if your suggestion is that they must look to the 
estate, I do not know. 

1389 . ifhat I am thinking of is a case like Conley where at the last 
moment the bankrupt brings his account into credit in order to let 

m recover he r securities which she has lodged as collateral at 

tne bank. - That happens in many cases. 
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1390 . It does indeed and'we were inclined to think that in such cases the 
trustee should shoot direct at the surety. - We would like that. 

There are many cases where a “bankrupt has ceased to trade for some weeks - 
when I say ceased to trade, I mean he has paid nothing to his creditors 
during this period “but put the whole of his cash receipts into the “bank - 
and the Court says:- "Where do you think they could “be put “but in the 
bank?", and the effect is to release the sureties. 

139 1. In the case of Conley he ceased to pay his creditors and simply 
realised goods at miles under cost in a desperate effort to get some 

money into the “bank to let his mother and wife out. - I suppose you could 
not hiring this in as a preference? It is not a preference at the moment 
because the bankrupt does not pay the surety, he pays the bank. 

1392. We could. We were thinking of putting in a proviso that where the 
intention was not to prefer the principal creditor but the surety 

the trustee must go to the surety. I think it is fairer than the existing 
provision? - Yes, I quite agree. 

1393. Is it your experience that the provisions in Sections 62 ( 2 ) and 62 ( 3 ) 
about the intervals at which dividends are to be paid out do any 

harm in practice? - They may not do any harm but are they adhered to? I 
would not say they were. 

1394. They are just pious hopes? - Yes. As they are not adhered to we 

thought we would make it quite open so that you could pay your divi- 
dend as soon as you were ready. - (Mr, Strachan): We have not got strong 

views on that? - (Mr. Fleming Birch): No. 

1395. I can see that the obligation to pay joint and separate dividends 
simultaneously may be an impediment. Have you come across cases in 

which that has happened? - I must say I personally have not, but if you pay 
the two dividends together and you have one estate ready you would have to 
hold that until you could pay both dividends together. That is the only 
important impediment really, but if there is a joint and a separate estate 
and the separate estate is ready why should you hold it up until the joint 
estate is ready? 

1396. You do not think it serves any useful purpose? - No, I do not. - 

(Mr. Strachan): Nor do I. 

“1397. On Section 82 ( 1 ) you suggest sums paid to a secured creditor should 
not be deducted from the amounts on which the trustee! s remuneration 
is calculated. What do you say about sums paid to preferential creditors, 
should they be deducted, or not? - (Mr. Fleming Birch): No, they should be 

dealt with the same as in the Companies Fees Order. 

1398. Do you think that the percentage bases really matter very much? What 
in effect happens I gather is that the committee of inspection, or 
whoever fixes the remuneration, works out a lump sum and then calculates it 
back into a percentage in order to comply with the Section. - That is what 
happens in practice. Of course, the main thing is that these percentages 
must have some reasonable bearing on the realisation of the estate. 

“1399. Would you be in favour of direct permission to agree a lump sum? - 
As far as the Institute are concerned they are, of course, very 
averse to percentages, in other words, they do not like charges calculated 
on results, but they have had a long consideration of this matter and they 
ve come to the conclusion that in bankruptcies there is no reasonable 
ernative to anything but percentages. - (Mr. Strachan): The diffi- 

w ar ^ ses Principally in the smaller estates where a lump sum which 
°u d be necessary for the work put in would completely swamp the estate. 

1400. Which would be rather an argument for putting a high ceiling for 
y. summary cases? - (Mr, Fleming Birch): If there was a scale of fees 

. ° , ^ave 4° "be a graduated scale because unless there was there would 

"ever he a dividend in a small estate. 
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14-01. Mr. Emmeison: We have had a suggestion that the trustee's remunera- 

tion should he based not only on the trustee’s realisations but also 
on the realisations effected by the Official Receiver before he -hands over, 
- In certain cases, of course, that is highly important. Some Official 
Receivers do not take any steps to realise the property -while other 
Official Receivers collect all the debts as soon as they can before they 
hand over to the trustee, who then has to do his work and has not an ade- 
quate sum upon which to base his percentage. 

14.02. Chairman: What tends to happen is that the Official Receiver tends 

to collect the really ripe plums that drop into his lap and the ones 

that are really difficult and require a ladder to pick the unfortunate 
trustee has to deal with? - (Mr. Strachan): I think we agree with the 

suggestion that these amounts should be included for the very good reason 
you have Just put forward that the Official Receiver normally Just takes 
the things that are no trouble to collect, or very little. 

14.03. It would meet the case if all those things he collects were included 

in the percentage basis? - Yes. - (Mr. Fleming Birch) : This point 

is really not very material, when you consider it all comes back to the 
percentage. If you do allow the percentages to be calculated on pre- 
ferential creditors and on secured creditors, in the end, of course, it 
will still have a percentage calculated to secure the trustee a reasonable 
amount of remuneration* 

14-04-. Mr. Bmmerson : It might make your percentage look a little less 

ridiculous in small cases? - (Mr. Strachan): Yes, the look of the 

percentage is not without its importance, 

14-05. Chairman : As regards your first point on Section 130, we thought of 

empowering the Court either to direct service on a particular person 
or to dispense with service altogether if there is no administrator in the 
saddle. - (Mr. Fleming Birch): Yes, that would help, 

1406. You do not think it would meet the case altogether? - Well, it is 
Just a question of time. Time is rather the essence in getting on 

with a deceased's estate. Would the Court be able to hear the application 
pretty promptly, or would there be much delay? 

1407. I think the Court generally hear applications of that sort very 
quickly indeed, do they not? - They do in the Provinces, quite 

quickly. 

1408. I have been rather puzzled as to how there- could effectively be a 
first meeting of creditors under Section 130(4). They have no 

statement of affairs to work on and cannot have because the man is dead. - 
There are meetings of creditors of live bankrupts when the statement of 
affairs is not available at the first meeting, and that statement comes 
later. 



1409. You would only get a meeting of creditors summoned by advertisement, 
would you not? In many cases as you would have no material to work 
on? - I would have thought the creditors' names would be available even 
with a deceased's insolvency. 



1410. If he keeps books I suppose they would. - In most of the cases I 
should think there would be correspondence to show that there were 
creditors, as the creditors had probably been creating some disturbance 
about why they were not paid. I would not have thought that was very 
difficult. What we are after really is this; if a deceased's insolvency 
is going to be dealt with as a bankruptcy we think you ought to take the 
usual steps and call the creditors together. That is all our suggestion 
amounts to. 



1411. I take it you would not suggest the holding of a seance in order 
. . obtain a statement from the deceased insolvent J - At the moment, 
with the estate of a deceased insolvent there is no meeting of the 
creditors. 
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1412. You would simply have to ascertain then who the creditors were as 
best you could in the particular circumstances? - Yes I think that 

could be done, - (Mr. Saunders): It would be possible to find some nucleus 

to start off with anyhow, 

1413. Do you think it very important that corporations should be able to 
authorise their officers to act by writing instead of by affixing 

their common seal to a document? - (Mr, Fleming Birch): We do not attach 

too much importance to that but what happens, of course, is that if you 
interpret it strictly I should think a large number of proxies and proofs 
are out of order. We are trying to put this right. Our view is that if 
you are going to recognise that position today you might as well say so. 

1414 . You would have to put in some provision as to who is to sign this 
authorisation on behalf of the corporation, would you not? - Why not 

the cashier, the secretary or clerk if he is in regular employment? 

1415. Signed on behalf of the corporation by any person in its permanent 
employment? - That is what is happening, I am afraid. The proofs 

of debts state that those submitting them are duly authorised and I can 
guarantee that a very large number are not duly authorised. - 
(Mr, Strachan): Normally you have to call a directors' meeting to get the 

seal affixed. 

141 6. Mr. Lloyd Williams : Would it not be sufficient if a resolution was 

duly passed by the directors under the seal of a company authorising 

Mr. A. to deal with the whole of the matters in bankruptcy? You have to 
get your authority under seal to present a petition. If as a result of 
that a receiving order was made and a bankruptcy ensues, surely that first 
resolution should be sufficient to cover any other steps done by that 
gentleman so that you do not require a fresh authorisation for each step 
he takes? You could have a general authority to sign all necessary docu- 
ments in the bankruptcy proceedings. That would cover your point, would 
it not? - (Mr. Fleming Birch): You could, I think, go further than that. 

The board could authorise Mr. A. and Mr. B. to deal with all proofs of 
debt in bankruptcies. 

1417. Chairman : In bankruptcies generally? - Yes. 

1418. Mr. Lloyd Williams : It can be done? It is not difficult? You do 

not need a resolution of authority for each step? - No. 

1419. That would be a way out of your present difficulty? - Yes. We only 
called attention to these two points because in practice they are not 

carried out. The proofs are wrong and sometimes the proxies are wrong. 

1420. Chairman : That brings us to your last point in regard to hire pur- 

chase. It struck me, and I think it struck some of the rest of us, 

that what you are really asking for is an amendment to the Hire Purchase 
Act, 1938, rather a different thing to the amendment of the Bankruptcy 
Act? - Yes. We want power to be given to the trustee to pay off the hire 
purchase agreement. We are bound to admit that in practice the hirers 
are very fair about it but they need not be. 

■1421. Then would not the appropriate remedy, if there is one, be an amend- 
ment to the 1938 Act, which is the Act dealing with hire purchase 
ransactions generally? - I agree, it is a hire purchase question really. 

1422. There are just one or two other matters I wanted to ask you about. 

Do you see noe(i to alter the law in regard to the doctrine of 
relation back? - You mean it should be the date of the petition or the 
aate of the deed of assignment? 

’'423. That is what I had in mind. - We discussed that and we have come to 
, ^ke conclusion that we would see no objection to the date of the 
J\ 10n or of the deed of assignment being substituted, whichever is the 
for this reason that when a man makes a deed of assignment in 
oct he fails. The bankruptcy comes along and supersedes the deed but 
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the fact remains that he has failed at the date of the deed and, therefore, 
this relation back surely should be from that date because that is the tame 
of the failure? 

1424. It would be better for the creditors, would it not, if the present 
arrangements "were left unaltered in cases where a man had committed 

some act of bankruptcy entirely independent of the deed but before the deed 
and still within three months of the petition? If the creditors could get 
authority to go even further back than the deed it might be very much to 
their advantage? — Yes. The effect of a deed of assignment is that the man 
has failed and surely it is his transactions prior to that date that want 
looking into not necessarily transactions in the period of six months 
prior to the’ presentation of the petition, because if the petition is put 
on after the deed has run for two months there are two of your valuable six 
months gone under the present arrangement. 

1425. And if we cut it down to one month from the deed then there is even 

less time? - Yes, even less time, I agree. - (Mr. Saunders): A 

shorter time must elapse before you must enforce the bankruptcy proceedings, 
one month instead of two. We thought that was a good suggestion. Our 
only concern was that we were not aware that you were proposing to set 
light the trustee’s position under the deed, but now that we have your 
assurance on that we think your present suggestion of amending the relation 
back is a good one. 

1426. It has been suggested to us that it should be so amended. I do not 
think we have committed ourselves to it. - We thought the suggestion 

was a good one and the Act should be amended so that the operative date is 
brought back to the date of the deed. 

1427* I am still rather puzzled about this. Supposing the order of events 
is that the debtor commits some act of bankruptcy, for example he 
begins to keep house; then a month or so later he executes a deed, and 
then the creditor puts on a petition within the month and gets a receiving 
order. Why should the trustee not go right back to the date when the man 
began to keep house? - (Mr. Fleming Birch): You mean, keep it as it is at 

present, the presentation of the petition or the first available act within 
the last six months? 

1428. It is three months actually, I think. - And then make it the date of 

the deed or the first act of bankruptcy prior to that? That is all 

right. 

1429. I think the Section is all right as it is? - Yes. 

1430* Would you like some sort of provision, if we can devise it, which 
would prevent people like the Electricity Boards or the Gas Boards, 
and so on, demanding payment of a debtor' s account as a condition of re- 
newing the supply to the trustee? - Yes, we would, very much. 

143*1 • You have suffered from that? - Yes, more so since we had the nat 
nationalised industries. They are much more difficult. 

1432. It has got worse instead of better? - Yes. The same principal 
applies presumably to a deed of assignment. Is it suggested that 

these powers should be given to a trustee under a deed? 

1433. We were thinking only in teims of bankruptcy but now you mention it 
there is no reason why what is sauce for the goose should not be 

sauce for the gander, and we ought to put some provision in both Acts. - 
Yes. The same problem arises on both. 

1 434. I think that was all we wanted to ask you. Thank you very much, 
Gentlemen, for your helpful memorandum and evidence. 



(The witnesses withdrew) 
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TWELFTH DAY 



Monday, 9th July, 1956 



Present 



HIS HONOUR JUDGE BLAGDEN (Chairman) 

MR. H. BEER, C.B. 

MR. C.E.M. EMMERSON, F.C.A. 

MR. H. LLOYD WILLIAMS 

MR. H.E. PEIRCE, O.B.E. , J.P. 

MR. N.B. SHERWELL, O.B.E. 

MR. B.E.P. MACTAVISH ) Joint 

MR. C. ROY WATERER I. S. 0. ) Secretaries 



LETTER AND MEMORANDUM SUBMITTED BY 



THE GENERAL COUNCIL OF THE BAR OF ENGLAND AND WAT 

29th March, 1956, 



B. MacTavish, Esq.., 
Joint Secretary. 

Dear Sir, 



Bankruptcy Law Amendment 



With reference to your letter of 2nd November, 1955* I now enclose 
20 copies of a memorandum approved by my Council for submission to the 
Bankruptcy Law Amendment Committee. 

This memorandum was prepared by a Special Committee appointed by the 
Council. There have been deleted from it recommendations under two 
headings - 'Conduct of Prosecutions'" and 'Private Companies’, which were 
not adopted by the full Council which considered the memorandum on 
26th March. 

It is possible that a supplementary memorandum may be submitted on 
Section 38 of the Bankruptcy Act 1914# 



Yours faithfully, 



(Sgd.) W.W. BOULTON 
Secretary. 



BANKRUPTCY LAW AMENDMENT 



We have considered the proposed amendments set out in the Board of 
Trade memorandum dated 2nd November, 1955 and. Appendix, and offer the 
following comments, -which are numbered in conformity with the items in 
Paragraph 3 of the memorandum. Reference to sections are to the Bank- 
^ptcy Act, 1914 except where otherwise stated. 
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(l) Discharge (read with Appendix) 

(i) We are of the opinion that the proposed radical reconstruc- 
tion of the discharge procedure* which the draftsman of the Appendix 
has not supported by argument or evidence directed to supposed defects 
of the present procedure, would be undesirable and in practice unwork- 
able. 



(ii) ¥e are aware that there are considerable numbers of undis- 
charged bankrupts "at large" in the community, and as regards this 
group, we agree that some statutory procedure should be introduced to 
bring their cases before the Court for disposal, and we make some 
suggestions on this aspect below in the second part of this memoran- 
dum. 



(iii) As regards the proposed scheme which applies only to future 
bankrupts, we would observe that the public examination takes place 
in the vast majority of cases very shortly after the receiving order 
(s.15 (2)); the debtor may not have been adjudicated, and if he has 
been, the trustee (where he is not the Official Receiver) will have 
only just been appointed, and will not have been able to take full 
seisin of the bankrupt’s estate and affairs, since all the books and 
papers will be with the Official Receiver for the purposes of examin- 
ing the statement of affairs. Some creditors may not yet have 
filed proof of debt and accordingly cannot take part in the public 
examination (s.15 (4)). The examination may of course be adjourned 
for further enquiries, particularly for the benefit of the trustee, 

(iv) The true picture of the bankrupt's conduct, including an 
ascertainment of the "facts" material for his discharge as set out 
in s.26 (3)j and of possible bankruptcy offences, and of the bank- 
rupt’s fraudulent or voluntary or otherwise voidable transactions, 
may not, and in many cases will not, become clear until after an 
exhaustive enquiry by the trustee and his solicitors and the creditors, 
which may entail private examinations under s. 25 and the initiation 
and conclusion of proceedings to recover assets disposed of by the 
bankrupt. Such steps are often an inevitable prerequisite for 
ascertaining the size of the dividend to be paid, 

(v) A material factor in considering a bankrupt's right to 
discharge is his conduct since his adjudication (s .26 (2)) and the 
extent to which he has co-operated with his trustee and has made or 
can make in the future during a period of suspension (s, 26 ( 2 )) 
proviso (iii) and (iv)) contributions out of his earnings, and the 
extent to which his assets have been increased by the accrual of 
after-acquired property. A bankrupt may often redeem his character 
in the eyes of the Court - by "working his passage" . 

(vi) There could, in our experience, be few cases where it would 
be possible, and equitable both in the interests of the bankrupt and 
of the trustee and the creditors, and of the public to arrive at any 
concluded view as to the bankrupt' s right to discharge, or even the 
right to apply for a discharge, at so early a date as the conclusion 
of the public examination, if concluded in due course, or within a 
short time thereafter. 

(vii) Since the automatic discharge after two years could only be 
prevented by the entering of a caveat at the conclusion of the public 
examination, it is probable that in the majority of cases either a 
caveat would be entered as a matter of course, or the conclusion of 
the public examination would be deferred for a substantial period, to 
enable sufficient material to be accumulated for deciding whether a 
caveat should be entered. No reference is made to the trustee him- 
self entering a caveat, al -though he is at present entitled to oppose 
a discharge. 
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(viii) Provision would also have to he made for revoking the 
"bankrupt's vested right to an automatic discharge, where no caveat 
had been entered, in cases where it was later proved that the bankrupt 
had failed to disclose creditors, or had concealed assets. 

(ix) The basic evidence for a discharge application is the trans- 
cript of the notes of the public examination, which may be voluminous, 
and which are not admissible against the bankrupt until he has checked 
and signed them, after correcting them where necessary. It would 
seem likely to be difficult for any party including the Court, to make 
use of the transcript until after the expiry of a reasonable period 
after delivery by the shorthand writer. 

(x) For the reasons we have stated, we do not support the 
proposed scheme. 

(2) Subsequent bankruptcies 

After-acquired property in the bankruptcy vests automatically in the 
trustee (s .38 (a)) but upon a second bankruptcy it vests in the second 
trustee, so far as it has not already been distributed, and the first 
trustee proves in the second bankruptcy for the unsatisfied balance of the 
debts provable in the first bankruptcy (s.3 of the 1926 Act.) We agree 
that there may be a case for postponing the first trustee's claim to prove 
for that balance. The justification in equity for such a postponement is, 
we assume, that the creditors in the second bankruptcy have dealt with, and 
given credit to, and augmented the after-acquired assets of, the bankrupt, 
on the faith of his apparent possession of his after-acquired property, 
which in law belonged to his first trustee, and accordingly the first 
trustee who has not reduced that property into possession, should be sub- 
ject to a quasi-estoppel and should not compete with the subsequent 
creditors. Such a proposition however implies that the first trustee 
knew, or had means of knowing, of that property which in the vast majority 
of cases is not the case; we are of the opinion that this problem can be. 
resolved, and such a postponement justified, if, and only if, the bankrupt 
is made to disclose his after-acquired property at regular intervals, so 
that his first trustee can claim it, and subsequent creditors may not be 
induced to rely upon it. This matter is further considered below, under 
Paragraph ( 4 ) . 

(3) Monetary Limits 

The existing monetary limits, and our view thereon, are as follows: - 

S.4 (l)(a) £50 minimum for presenting a petition by a sole creditor, 

or creditors, in the aggregate. The figure prior to the 1869 Act 
was £100. Having regard to the altered value of money, and the 
relation between the costs of a petition (£35 minimum) and the peti- 
tion debt, we feel there is a case for increasing the minimum to £ 100 , 
al "though the usefulness of bankruptcy proceedings as a means of 
enforcing payment by a debtor who may have no tangible assets, must 
not be lost sight of. 

S.38 (2). £20 maximum for tools of trade, clothes and bedding 

of bankrupt and family, excluded from vesting in trustee. This 
limit is not in practice adhered to rigidly; we feel that there may 
be a case for increasing this to £ 30 . 

S.4l(2). Execution for a judgment exceeding £20; Sheriff's 
duty is to retain proceeds of sale or money paid for 14 days. We 
feel that in view of the altered value of money, there is a case for 
increasing this, to £ 50 . 
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S.l05(l) Proviso: £200 limit for county court jurisdiction in 
matters not arising out of the bankruptcy. This figure, when fixed 
was twice the limit of -the ordinary county court jurisdiction. i n * 
view of the recent increases in the limit of that jurisdiction, we 
would advise that this figure be increased to £500. 

S.129 (also BR.384). £300 limit for summary administration. 

We advise that this be left unchanged, 

S. 154(l) (4); £10 offence of fraudulent concealment of property; 

S. 155(a); £10 offence of incurring credit without disclosure of 
bankruptcy; 

S.159; £20 offence of fraudulent absconding with property 

We do not think there is any case for increasing these figures. 

Monetary limits and obligations prescribed in terms of money are 
also to be found in the Bankruptcy Rules, viz. R .8 (l) (g): appeals 

against rejection of proofs exceeding £200; R. 127(a): no appeal 

without leave -where money or money* s worth involved does not exceed 
£50; R.129: £20 security for costs of appeal; R .146 deposits of £5 

or £ 7 . 10 . on presenting petition; R.158, deposit of £5 for appoint- 
ment of interim receiver; R .298 ( 9 ) and (ll): summary jurisdiction - 

creditors not exceeding £2; R .384 see s.129 ante. 

Except as to the deposit for interim receivership (R. 158 ) we do 
not think there is any case for increasing these figures. The depo- 
sit of £5 to be made by a petitioning debtor (R. 146 ) might perhaps be 
reduced or abolished. 

ft-) After-acquired Property . - (i) Under the present statute and 
case law, after-acquired property vests automatically in the trustee, but 
the bankrupt can confer a good title to it in favour of a purchaser dealing 
with him bona fide and for valuable consideration before the trustee 
"intervenes"; such intervention is irrevocable except in cases of mistake 
as to title. Bona fide in this connection does not mean that the purcha- 
ser is unaware of the bankruptcy. 

(ii) No diminution of the trustee’s vested rights to after-acquired 
property would be equitable unless the bankrupt is placed under a duty to 
disclose his post-bankruptcy affairs at regular intervals, since the 
trustee cannot claim the property unless he knows of its existence. Such 
a duty is already imposed by B.R .236 in cases -where a discharge is granted 
subject to a condition of judgment being entered against the bankrupt or of 
payments being made out of his future earnings or after-acquired property; 
in such cases the bankrupt must inter alia file not less than once a year 
a sworn statement of his after acquired property or income. 

(Ill) We woula recommend the extension of the B.R .236 procedure to all 
undischarged bankrupts, though possibly at longer intervals than annually, 
unless the Court shall otherwise direct, or the trustee agree. This 
would not only obviate the difficulties arising in subsequent bankruptcies, 
discussed under Paragraph (2) above, but would also prevent the bankrupt 
from dissipating his after-acquired property -without limit of ■ time before 
detection. It would also tend to reduce a distressing type of case, where 
an undischarged bankrupt dies, leaving a widow and children who are unaware 
of the bankruptcy and find themselves suddenly penniless by reason of the 
claims of the trustee, who has by then become aware of the deceased* s 
^ter-acquired property. The periodical accounting by the bankrupt could 
also be linked with our proposals for reviews for the purposes of 
discharges, considered below. 

(IV) Any restrictions on the trustee's rights would also require to 
bo counterbalanced, in our view, by a requirement, strictly to be enforced, 
that any change of name by a bankrupt whether by deed poll or unofficially 
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or by marriage and any change of address should he registered in the bank- 
ruptcy registers, and notified to the Official Receiver and trustee. This 
point was highly material in the case of Sidney Stanley, an undischarged 
bankrupt who had changed his name. 

(V) Having regard to the character of many bankrupts, the new duties 
herein contemplated might need to be reinforced by penal sanctions. 

(5) Official Receiver Trustee in Non-Summary Cases 

(i) We are of the opinion that this could be done under the present 
law, since the creditors may appoint "some fit person" (s.19(2)) (which 
should include the Official Receiver) and if they do not, under ss.1 9 ( 1 ) 
or 20, appoint a trustee at all the Board of Trade may, under s.19(6) 
itself appoint a "fit person" (which should include an Official Receiver 
cf. s.7l(2)) to be trustee, subject to the creditors* right to substitute 
a trustee of their choice. 

(ii) We would however regard the proposal as of questionable utility, 
in view of the already considerable demands on the Official Receivers' 
Department which may be increased under the Board of Trade * s proposals or 
our own; it would be necessary to provide that the Official Receiver 
could decline the appointment, and the Official Receiver* s views should in 
our opinion be deferred to in this matter. 

(iii) There is' however the case where it would be beneficial, viz. 
where there is a serious conflict between creditors as to who should be 
appointed, or where the bankrupt apprehends that his principal creditor, 
will appoint a trustee unlikely adequately to enforce the bankrupt's 
rights or to protect his interests; the appointment of the Official 
Receiver in the latter case has been intimated by the Court of Appeal to 
be a possible solution. 

(iv) We are informed that the Official Receiver has on one occasion 
been appointed by the creditors. 

(6) Conclusion of the Bankruptcy 

(i) Under the present law (s. 69 ), the bankrupt is entitled to the 
surplus, which in so far as it consists of money or other property 
passing by delivery or by instrument under hand can be handed over to him. 
If however surplus assets include land, it is not clear wh at steps are 
necessary to revest the land in the bankrupt. The trustee's title to the 
land is constituted by the order of adjudication coupled with his appoint- 
ment and certification by the Board of Trade (ss.l8(l), 19(0 and. 53) and 
the certificate may be enrolled as a conveyance or assignment (s.53(4)); 
the property passes from trustee to trustee without any conveyance, 
assignment or transfer (s.53(3))« Upon an annulment (s. 29 ), the Court 
has the power to appoint the bankrupt' s property to any person, and in 
default of such appointment it reverts to the bankrupt (s.29 ( 2 )). When 

an adjudication is annulled, the Court may make an order permitting the 
vacation of the registration of the petition and of the receiving order in 
the Land and Land Charges Registries (B.R.224 and Form 104). 

(ii) In the absence of an order of annulment, there is therefore no 
machinery for vacating such registrations, which in the case of registered 
land constitute the root of title. The bankrupt can clearly call for a 
conveyance, since the trustee holds the surplus in trust for him and 
presumably under s.14-8 such a conveyance is exempt from stamp duty. It 
rci-ght however be desirable to provide, by Rule, that upon proof of pay- 
ment in full, an order may be made for the vacation of such registrations, 
irrespective of annulment, or for formal revesting by way of statutory 
conveyance, as under s.2l(2). 

(iii) Except for the purposes of dealing with land, we are unable to 
Sst] 313 * ■ prac ' ti ? al mean irLg to the term "conclusion of the bankruptcy" as 

fret from discharge or annulment. If the bankrupt is not discharged, 
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he must presumably still remain liable to the penal sanctions and civic 
disqualifications. His trustee -will have been released, and the Official 
Receiver will be trustee ex officio; upon payment in full, we assume that 
the file would be put away. Furthermore, we would regard it as extremely 
improbable that upon payment in full, the bankrupt would not seek to 
exercise his right to apply for an annulment; if that is refused, on 
grounds of misconduct, he is usually regarded as entitled to an immediate 
discharge. There would however be no theoretical objection to the Court 
being empowered to make an order "declaring the bankruptcy closed", but 
it would serve little practical purpose, 

(7) Orders against after-acquired earnings . 

(i) s.5l empowers the Court to make an order providing for the pay- 
ment to the trustee (l) of a portion of the bankrupt’s pay or salary as a 
servant of the Crown, or (2) of a portion of his salary or income "other 
than as aforesaid". There have been a large number of decisions on the 
construction of subs. ( 2 ) and redrafting would be desirable particularly to 
bring clearly within the subsection the prospective earnings of a profes- 
sional self employed man, and the wages of "workmen", who are now much 
more highly paid than at the date ( 1891 ) of the last reported case on the 
point, and also to make the trustee's share payable in all cases (if the 
court thinks fit) at source, and to determine whether a covenanted annuity 
payable to the bankrupt is "property" falling within s .38 (a) or "income" 
falling within ibis subsection. 



(9) Deeds of Arrangement Act, 191 4- . 

(i) A deed of arrangement differs from bankruptcy in that it consti- 
tutes a private contract between the debtor, the trustee and the creditors. 
The control of, and the power directly to intervene in, the administration 
at present conferred on the Board of Trade is confined to compelling, by 
C ^- V ^--L process, the proper filing and distribution of accounts by the 
trustee (ss.13 and 14, and D. of A, R. 38 ) and to punishing by criminal 
process the failure to file such accounts (s.13), the payment of creditors 
otherwise than rateably (s,17), the failure to provide security (s,1l), 
administering the deed when it is void or when security has not been 
given (s, 12), and the failure to notify the creditors that the deed is 
void (s,20). The Board can also be moved by a majority of creditors to 
intervene for the audit of the trustee's accounts (s.lfj). 



(^••0 -£t is in our view desirable that some further powers should be 

conferred on the Board, either for direct intervention suo motu or upon 
application by creditors. Under the Bankruptcy Acts the Board has power 
to remove a trustee, subject to appeal by the trustee or the creditors 

^ B.A.), to review his remuneration on application by one quarter : 
of the creditors or by the bankrupt (s.82 ( 2 )), to enquire into the trus- 
ee s conduct generally (s.8l), and to withhold his release if a creditor 
o Dec s (. s . 93 ) . Furthermore, all bills of persons employed by a trustee 

in ankruptcy must be taxed, and unless so taxed cannot be allowed in the 
trustee s account (s.83(3)). We consider that some or all of these 
powers of ^ the Board should be extended to the Deeds of Arrangement pro- 
^ €ather absolutely or contingent upon complaint being made to the 

0ar . one cre< 3itor or some fraction of the creditors less than a 
majority. 



present Act; which permits debtors or creditors to 

of Tradp- ^ ln ^ ? rs ou ^ & deed, does not include the Board 

sueciff^ T ,!L am e ^i t0 that section to include the Board for certain 
specified purposes, might suffice. 
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This concludes our observations on the specific points in the memoran- 
dum. We now append our own suggestions. 

Discharges 

(i) We are in favour of a periodic review, and a discretion to grant 
discharges in invitum in appropriate cases, so as in due course to 
eliminate the great mass of existing undischarged bankrupts; this would 
be in their own interests and in the interests of society generally, and 
can conveniently be combined with the review of after-acquired property 
discussed in Paragraphs (2) and (4) above. 

(ii) We suggest that all undischarged bankrupts be compelled (and 
conpellable) to report to the Official Receiver or (if still in office) 
his trustee three years after the date of his bankruptcy and every 
succeeding third year (with suitable transitional provisions relating to 
those made bankrupt before the coming into force of the Act), and that the 
Official Receiver should bring every bankruptcy in which a discharge has 
not been granted before the Court after the expiry of six years from the 
order of adjudication. 

The Court should have power to grant a discharge, or make any other 
appropriate order, even though the bankrupt has not been served with notice 
of the application. The Cost of serving creditors with notice could be 
defrayed in advance by increasing the stamp on the proof of debt from l/6d 
to 2$/6d. 

(iii) Transitional provisions would be needed to deal with the great 
mass of existing bankrupts, said to number 30 j000j and the Court should 
have power to avoid congestion by extending the six year period and to 
decide on an ex parte application by the Official Receiver to the Registrar 
in chambers that there was prima facie no purpose at that stage in fixing 
a day for a hearing in Court. 

(iv) It must be recognised that any such scheme, and in fact any 
scheme for extending control over bankrupts, might necessitate an increase, 
at least temporarily, in the man power of the Official Receiver' s Depart- 
ment and might necessitate a temporary increase in the number of Registrars 

General Amendments of the Act 

S..18 Ad judication 

The powers conferred by the Rules to adjudicate, in extension of the 
grounds in this section, were recently considered and upheld as intra vires 
on technical grounds; and we recommend that those additional powers be 
written into the Act. 

SS.40, 41. Execution 



These sections have proved "fruitful mothers of litigation" and 
require complete redrafting and codifying with the reported decisions; 
their purport has been further obscured by the discretionary power, to 
override "the rights conferred upon the trustee" thereunder, enacted in 
s.115 (2) of the Companies Act, 1947* These sections should also apply 
(as is not the case at present) to administration of deceased insolvents' 
estates under s.130. 



S.42 " Voluntary Settlements . This section does not, but should, 
extend to the avoidance of such settlements in the administration of 
deceased insolvents' estates under s. 130 « 



S«44 "Fraudulent preferences " . The extension of the period of 
three . months to six months (s.115 (3) of the Companies Act, 1947) should 
e written into the Act. We are also of the opinion that there is a case 
or extending the scope of "persons preferred" beyond "creditors", or 
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"sureties or guarantors for creditors", to other persons, who (and not the 
creditors) were the true object of the bankrupt' s bounty. The inclusion of 
sureties and guarantors was itself an extension of the previous Acts, being 
first enacted in the 1913 Act, 

Ss.45> 46 and s.4 of 1926 Protection of bona fide transactions . s.46 
first introduced by the 1 913 Act, is anomalous, in that (contrary to s.45) 
it protects transactions done with notice of an act of bankruptcy. The 
sections should be combined to state a consolidated code. S.4 of the 1926 
Act was introduced in an attempt to remedy the injustice to bankers of 
Re Wigzall ( 1 921 ) 2. K.B. 835a "but is replete with difficulties, including 
an apparent circuity of process. It has never to our knowledge been 
construed by any superior Court. 

S.54. Disclaimer . Considerable obscurities arise in practice as 
to the operation of this section and of vesting orders to be made there- 
under, which we cannot here set forth in detail; we recommend the section 
for re-examination and re-drafting. 

S. 100(2) Transfer of proceedings . It is occasionally desirable to 
transfer a motion in a bankruptcy from one court to another, but this is 
not possible, since "proceedings" in this subsection means the whole of the 
bankruptcy; the power to transfer a motion should be conferred. 

S.130. Deceased insolvents . In Re a Debtor ( 1 939) Ch. 594. it was 
held that this section could not be invoked unless there were a personal 
representative on #iom the petition could be served (subs (2)). This is a : 
serious obstacle, rendering ineffective inter alia the provisions of Rule 
305, and should be removed. 

S.147* Service of Notices . At present, a notice of motion cannot 
generally be served out of the jurisdiction; as this is the mainstay of 
bankruptcy process, service out of the jurisdiction should be permitted. 



1-4-35 - Chairman: I am going to supply you with two books; one contains our 

draft amendments so far to the Bankruptcy Act, the other our draft 
amendments to the Deeds of Arrangement Act. The amendments there are not 
final - we are still open to conviction. I would therefore ask you to 
treat them as confidential. 

1436. I think the main differences between the discharge scheme as origin- 
“-y frame| 3- and the summary which has just been presented to you are 
that in the case of future bankruptcies the eavent r*sm Tip «mV1 n pd •Prvr at 
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Mr. Claude Henry Duveen, Q.C. 
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1437* The scheme generally as regards present undischarged bankrupts is 
that there would be two years from the passing of the Act during 
which a caveat may be applied for and, if not applied for, the bankrupts 
escaped at the end of the two years. We hoped that would to some extent 
separate the sheep from the goats. - (Mr. Muir Hunter): I am sure that 
some consideration has been given to the machinery laid down for operating 
this scheme. It crosses my mind to wonder whether in relation to paragraphs 
A2 and equally B1, of the amended scheme, that is to say the ex-parte appli- 
cation for a caveat as opposed to the application for a caveat under B1 at 
the conclusion of a public examination, when one may postulate that all , 
creditors are present or aware of the proceedings, it is intended that the 
intention to apply for caveat should be circulated to the creditors con- 
cerned, namely all creditors, so they may attend and if necessary support 
the proposal. 

1438. We had not thought of making it necessary to circulate creditors. 

We did contenplate that notice in each case would have to be given to 
the bankrupt. Do you think there should be a circular to all creditors? - 
In so far as the discharge has repercussions upon the interests of the 
creditors generally, in relation to the bankrupt’ s acquisition of after- 
acquired property, or suspicion thereof, it seems to me that all creditors 
would have an interest in supporting the application for a caveat against 
what might be a very plausible bankrupt. In the case of discharges, or 
renewed applications for discharges, the debtor is required under the 
present procedure to deposit with the Official Receiver such funds as will 
permit both of advertising and of circularisation of all creditors at the 
rate of, I think, one shilling per head. 

1439 • Mr. Lloyd Williams : Have you considered the possibility of the 

Court itself imposing a caveat without application by the Official 
Receiver or trustee? - Yes. The Court forms a certain view of a bankrupt 
during the course of examination and it might well be the Court would 
decide to enter the caveat itself. But of course there is a way in which 
things in fact work regardless of the statutes. There are means of doing 
it in another way. A way I envisage this machinery possibly being by- 
passed is simply to postpone the conclusion of the public examination until 
everyone has had time to think about it. I myself envisage in relation to 
the original scheme that, to cope with what might seem a difficult decision 
to make, the Court might adjourn the conclusion, which is a judicial act, 
until people had had time to do their figures and judge conduct; so that 
even though the Court has power to enter a caveat, it may decide to post- 
pone doing so until it had itself had the opportunity of reading the trans- 
cript of the public examination. I and my colleagues do lay great stress, 
in a complicated bankruptcy or one fit for a caveat as a penal restriction, 
on an opportunity being afforded for considering the result of what might 
"be two or three days of transcript evidence spaced out at periods of 
possibly several weeks. Therefore it would seem to me that the Court 
would possibly not think it judicial to form its own view as to a caveat 
simply at the moment when the questioning had ceased. 

1440. Chairman : I think it would be perfectly possible for the Court in a 

proper case to adjourn the public examination to a suitable time 
while it considered the question whether it could enter caveat or not. 

Do you agree? - (Mr. Duveen): Yes. - (Mr. Muir Hunter): There is this 

point, that in any event due notice must be given to everybody. In the 
case of the Court exercising its powers I should consider it capable of 
producing injustice if the Court were simply to say at the conclusion of 
the public examination they proposed to enter a caveat, without the bank- 
rupt having notice of matters which were put against him which, as I say, 
might cover a number of days and the bankrupt himself would not have an 
opportunity of re-reading the transcript until the conclusion of the 

examination. 

Lloyd Williams : Are you against the power of the Court to enter 

caveat on its own initiative? - No, I am not against it. 
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1442. Chairman : In the sort of case you are speaking of, if the bankrupt 

felt he was liable to be unjustly treated, he could himself appeal? 

I have no doubt this has been gone into in much more detail by the Commit- 
tee. 

1443. Mr. Lloyd Williams : If application is made some considerable time 

after the closing of public examination, you think creditors should 

be given notice of that application so that, if they want to, they can turn 
up and support it; that is your idea? - Yes. 

1444. Mr. Peirce : Who, in your view, ought to notify the creditors? - 

(Mr. Duveen) : That has been provided for, has it not, by our sugges- 

tion of increasing from one shilling and sixpence to half -a-cr own the stamp 
on the creditors' proofs? 

1445- That, you think, should cover incidentals such as sending notice of 
application to enter a caveat? - I suspect that was only the cause on 
our part. 

1446. It cannot be anything else? - That was the purpose of it. 

1447. Chairman : Do you think there is a case for making the County Court 
Registrars' powers the same as those now enjoyed by the High Court 

Registrars? The main reasons why we thought it might be a good idea were, 
firstly that the judge in the County Court is likely to be busier than in 
the past, and secondly that the Registrar knows far more about the bankrupt 
than the Judge can. - One of the -difficulties I have had - and I am sure 
Mr. Muir Hunter has had many more - is with a number of appeals from 
receiving orders in which the Registrar had made a receiving order because 
he knew the man, not on the evidence given at the hearing of the petition, 
but because he had known the man for a number of years in other litigation 
and had used all his knowledge at the hearing of the petition. My own 
strong view is that country Registrars - really it is the country Regis- 
trars who are the difficulty - ought not to be given any m o-re power than 
they have at present. - (Mr. Muir Hunter): I agree. - (Mr. Figgis): The 

Registrar of the County Court knows the bankrupt possibly as a litigant in 
the County Court, and perhaps in his capacity as District Registrar of the 
High Court he may know him as well. There is power at the moment for the 
Lord Chancellor to give Registrars those powers, if I remember rightly. 

1448. In paragraph 1 (viii) of your memorandum you express the view that 
there should be power to revoke automatic discharges. Have you 

considered the effect of that on intermediate transactions, the transac- 
tions between time of discharge and time of order? - (Mr. Muir Hunter): I 

do not think we have. 

1449. Suppose the man gets his discharge automatically at the end of two 
years and he is then at liberty for a year; then the Court finds out 

that he has concealed assets and revokes the order of discharge. During 
that year at liberty he may have indulged in a hundred and one transactions 
with different people. - (Mr. Chandler): That is so. Quite a number of 

discharges have been revoked by the Court, particularly now, and in the 
meantime there has been another batch of creditors and the result is chaos. 
These new creditors cannot prove of course. Their only remedy is to take 
bankruptcy proceedings. Then the trustee in the first bankruptcy would 
prove in the second for unsatisfied balance of debt. - (Mr. Duveen): So 

there is nothing novel in our suggestion that the discharge can be revoked, 
because it can be done today. 

1450. Yes, in the case where the discharge had been granted subject to 
conditions which are not fulfilled. But I have never heard of a 

case myself in which a discharge was revoked after it had become fully 
effective. - (Mr. Chandler): In the case I was instancing the discharge 

was effective but the conditions continued after the bankrupt got his 
discharge and the Official Receiver's report was made after he got his 
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discharge. - (Mr. Figgis): In your own draft Act, subsection (12) Section 

26 , there is provision for revocation of the discharge. That is a repeti- 
tion of the existing subsection ( 9 ) Section 26. 

1451. You want similar provision in any new scheme? - (Mr. Duveen): Yes. 

>14-52 • May we go on to your suggestions on monetary limits? You suggest 
putting up the minimum for presenting a petition to £100. - I think 
we are not -wholly unanimous. I personally am for keeping it to £50 but I 
was overruled. The "view I take is that bankruptcy is a very proper and 
convenient method of enabling creditors to get their debts paid, and the 
figure, in my view, ought to be kept as low as possible. The fact that 
•the cost of living has gone up is really nothing to the point. My 
colleagues are without doubt against me on that point and want it to be 
£ 100 . 

1453. Is your reason for wanting it put up merely the change in the value 

of money, or is there any other reason? - (Mr. Figgis): Very largely 

perhaps this is for the creditor himself to decide, but the cost of -the 
bankruptcy petition is out of all proportion to a £50 debt. It would 
perhaps be wrong to allow a creditor for what is really a small amount to 
wade in with a view to recovering the costs of his petition as a first 
charge, where perhaps more substantial creditors would rather take another 
course. 



1454. Mr. Lloyd Williams : The Registrar is not obliged to make a receiving 

order, is he? - No but the general view held is - debt of over £50, 
no ability to pay, prima facie case. If it were intended that the 
petitioning creditor should have a larger debt, it is for Parliament to 
say so. That would be the answer, if the Registrar said you had a very 
small debt. 

1455* Chairman : I think we are all agreed with you that the £20 maximum 

for tools of trade just goes nowhere nowadays. Do you think £50 is 
enough for it? - We did hear, subsequently to writing our memorandum, that 
there was an amendment proposed by, I think, the Evershed Committee in 
relation to executions, where it was going to be provided that the excepted 
sum should be the sum of X pounds or such sum as the Board of Trade may fix. 
I do not know if that is correct or not. - (Mr. Muir Hunter): The Everhsed 

Committee's Final Report Section 6 , paragraph 410, where they were consider- 
ing the disparity between the Small Debts Act, 1845* Section 8 and the 
County Courts Act, which exempt from execution wearing apparel, tools and 
so on up to £5 and the Bankruptcy Act, drew attention to the fact that the 
figure in the Bankruptcy Act was £20 and proposed £20 should be fixed for 
the Small Debts Act and County Courts Act, but having regard to the varia- 
tion in the value of money they recommended it should be £20 or such other 
figure as the Board of Trade should fix by regulation. I think there is 
a Bill embodying this recommendation before the House at the moment. 

1456. Some witnesses have suggested £1 00. Would you think that too high? - 
(Mr. Duveen): In practice the figure is not adhered to at all. It 
is merely a notional figure. - (Mr, Muir Hunter): It all depends on what 

one means by tools of trade. For a man carrying on business in his own 
account it might comprise the whole of his factory assets. 



1457. If you think of a married philoprogenitive dentist, then £100 would 
not go far? - There was one case involving a friendly discussion as 
to whether a debtor' s gold teeth were wearing apparel or not. That was 
sn actual case. - (Mr. Duveen): I do not know whether it would be possible 

to give power to the Court to extend the figure in any particular case. 

How would that work? - (Mr. Figgis): I would have thought the present 

system is working very well but that it is stretching the statutory limit 
too far. The good sense of those who have to deal with this Section has 
ealt with the problem very adequately so far, but they are straining the 
s atute. -Such a figure as would fit the normal case today should be 
su stituted and those who have to deal with this matter should be left to 
exercise their very good discretion as they have been exercising it. 
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1458* You -would not be unhappy if the figure wore increased to £100? - 
(Mr. Duveen) : As this subsection says "not exceeding" I suppose 

there is a case for putting the. figure pretty high, higher than £100 
really, because, if you put it at £250 or £ 500 , that would not entitle the 
bankrupt to keep the various articles up to that figure and it would make 
it sufficiently elastic to cover the dentist, for example, you were 
referring to. - (Mr. Muir Hunter): Might I make a suggestion? If this 

subsection is receiving close consideration and some steps being taken to 
bring it up to date, might it not be a desirable piece of machinery that 
the statement of affairs, the collection of sheets on which the bankrupt 
discloses his affairs, should contain some special section in which the 
bankrupt lays claim to the statutory articles, analogous to the wife's 
statutory claim to the furniture, so that it could then be decided what he 
was claiming and how much? Otherwise it remains very vague. 

1459 • The statement of affairs, if I remember rightly, is one of the forms 
which are part of the Rules, and the Rules are outside our purview. 

We are only asked to suggest amendments to the Act. - (Mr. Duveen): But 

the case of Re Fletcher says the Rules are part of the Act. - (Mr. Figgis): 
"Shall have effect as though enacted in the Act". 

1460. It is an apparently small point. As regards the execution for a 
judgment exceeding £20, we are proposing to recommend a very drastic 

revision of the execution Section. If I might consult you about that 
while we are on the subject, I think you would agree the great thing to be 
done about the execution section is to simplify it. "What we thought of 
recommending was briefly that the act of bankruptcy should be the seizure, 
and not the holding for 21 days; but notwithstanding that, if the creditor 
can manage to hold on to those goods 21 days without notice of petition, he 
can keep them, but if he gets . notice of petition within 21 days he has to 
cough up, and a receiving order could follow. Do you think that would 
work? - (Mr. Figgis): Yes. - (Mr. Muir Hunter): Subject to consideration 

being given to the practice of walking possession. 

1461 . I think we contemplated walking possession counting as possession. 

It is unreasonable to expect a man in possession to remain physically 

in possession during opening hours. - (Mr. Chandler): I had a case -vdiere 

the Sheriff took possession of a herd of cattle and had walking possession 
for two months. 

1462. It could not be anything but walking possession with cattle. - He 
had possession and he had an arrangement with the owner whereby the 

owner should service them and deliver the milk, and at the end of two 
months he sold the cattle. 

1463 . Y/e shall have to consider that. You think something more than mere 
walking possession should take place. The man who takes possession 

should, where practicable, label the thing? - In the case I referred to 
just now, the Sheriff having been in possession for more than 21 days, when 
he sold two months afterwards the creditors put a petition on alleging the 
sale as an act of bankruptcy. I had no difficulty of course in getting 
the Court to dismiss the petition. — (Mr. Muir Hunter): The point was 

raised in the case of Watson v Murray, making the Sheriff liable for waste. - 
(Mr. Figgis): It is proposed that there should be any discretion such as 

that which is intended to be given by the amendment introduced by the 1 947 
Companies Act, which said the Court might vary the rights of the trustees. 
As it was provided in that Section in relation to the Bankruptcy Act it 
was hardly worth the paper it was written on because the trustee always 
said "I am not relying on my rights under the Section 40 of the Bank- 
ruptcy Act, I am relying on my title under Section 37" • There was an un- 
reported decision in the High Court that, in those circumstances, the 
discretion under the Section of the Companies Act did not arise. 

1464. It really becomes worthless? - If it were proposed that the position 
should be the same as or similar to that in companies winding up, 

where the Court is given complete discretion,- it would involve redrafting 
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and giving an entire discretion to the Court to set aside the rights of the 
execution creditor or the trustee to such an extent as it thought fit. 

1^65. On what principle do you suggest the Court should exercise this dis- 
cretion to deal with other people' s rights? - There have, I think, 
been two cases under the Companies Act where it was held that, if the 
execution creditor had been kept out of his money by promises on behalf of 
the company, and so had left the issuing of execution in faith of those 
promises till very late, that would constitute sufficient ground to permit 
the Court to exercise its discretion in his favour, and the fruits of the 
execution should not be available for the general body of creditors in the 
liquidation. These were Re Grosvenor Metal Co. (1950) Ch. 63; and 
Re Suidair International Airways (l95l) Ch. 165 . One never got to that 
position in bankruptcy because of the curious drafting of Section H5(2) 
of the 1947 Act. 

1466. Would you like to look at our proposed redraft of Sections 40 

and 41? ~ (Mr. Duveen): In subsection (l), if I may ask, is "levy" 

an appropriate word to use for attachment? 

1467 . We ought perhaps to put in somewhere in this Section that levy 
includes attachment. That would meet the case. - (Mr. Figgis): 

Would it, because suppose he receives the notice and the presentation of 
the petition after he has attached a debt? - (Mr. Duveen) : That would be 

all right if "levy” includes attachment of a debt. 

1468. Then he has 21 days before he is safe to spend the money, if he gets 

it. - (Mr. Muir Hunter): But the authorities as to attachment under 

the present Section mean you must actually have received money. It is not 
sufficient to get the order absolute. 

1469 . The wording is "from his receipt of the debt" - which literally is 
nonsense. You might as well talk of a man beating his marriage when 

you mean beating his wife. We must think this over. - The levy would be 
equivalent to the garnishee order nisi. - (Mr, Chandler): The levy is on 

the goods and they are in his custody as an officer of the Court from that 
moment. 

1470. In the case of that debt it would not be by virtue of the Sheriff' s 
action but by an order made by the Court. Perhaps it would be 

simpler after all to say after "levy" the words "or attachment". - 
(Mr, Muir Hunter): Is it intended that this Section should be read subject 

to something equivalent to the present Section which provides that the 
levying of an execution after notice of bankruptcy shall nevertheless be 
invalid? Section 40 at the moment requires that you must have completed 
execution before receiving notice of an act of bankruptcy. You cannot 
receive notice of an act of bankruptcy and then go off and levy and 
execute; you must complete it before you receive notice of an act of 
bankruptcy. But this draft would not seem to invalidate execution pro- 
vided you did not receive notice of petition. 

1471. I think the answer is that you have notice of an independent act of 
bankruptcy. What we have provided is that the Sheriff, if he plays 

his cards in the manner laid down in this Section, as far as he is con- 
cerned is protected anyhow. I should have drawn your attention to it. - 
(Mr. Figgis): It strikes me, looking at Section 40, subsection (l), that, 

if a creditor attaches a debt on the notice of an act of bankruptcy, 
attachment of the debt is not an act of bankruptcy. 

1472. I have made a note for further consideration and query on the act of 

bankruptcy, - (Mr. Muir Hunter): I do not know whether it would be 

possible for me to throw an additional pebble into the pond, not on the 
subject of the Bar Council memorandum, and that is that the learned 
assistants on this Committee might apply their minds to rights of 
sequestration. The point has recently been argued at length before a 
Judge of the Divorce Division in relation to maintenance. It might be a 
Hotter just to look at. It is entirely devoid of authority at the moment. 
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1473. We thought of making the County Court jurisdiction £400 so that it 
■would he level with the ordinary County Court jurisdiction at the 

moment. Do you think that is a good idea? - (Mr . Duveen) : We thought 

£500 logical hut I 'would not argue about that. 

1474. We thought it might he simpler to keep it at a level of £400. I am 
rather surprised to see you want to leave the limit for summary 

administration unchanged. - We had a good deal of argument among ourselves 
about this. Two were in favour of increasing it but the other two were 
not. 

1475. The general weight of the evidence seems to be in favour of taking a 
figure of something like £1,000. Is that too much? I understand 

that trustees as a whole do not very much like having to deal with cases of 
less than that. - (Mr. Chandler): That is so. They do not like it. - 

(Mr. Duveen): It depends on the Official Receivers and if they are content 

we are. 

1476. We have not had any objection from them. - (Mr. Figgis): We were 

perhaps influenced in our recommendations by the fact that the dis- 
charge scheme was going to throw a great deal more work on to the Official 
Receiver’ s department, and if one were going to do that there one did not 
want to throw on them at the same time a great deal more of the administra- 
tion and trustee work. - (Mr. Chandler) : I note the text before you under 

Section 129 still contains the provision that the Official Receiver shall 
be the trustee. Is it subject to the Court's discretion? - (Mr. Duveen): 

I think he must automatically become trustee in a vacancy and so on. - 
(Mr. Muir Hunter): It is compulsory at the moment, subject to the provi- 

sion of Rules. 

1477. They can still appoint a private trustee by special resolution. - 

(Mr. Chandler): The creditors can, if they want. 

1478. I think we are in agreement with you about the retention of the 
figure of £10 for incurring credit, but as regards the other two 

figures in the criminal section - £10 for fraudulent concealment of 
property and £20 for absconding with property, do you not think those money 
limits might come out altogether? - Yes, I think that is very sensible. - 
(Mr. Duveen): I think that is right. The gravemen of the thing is not 

the amount they take away. 

1479 • On after-acquired property, do you not think the present law where 
it vests automatically in the trustee is fraught with great incon- 
venience? Suppose the bankrupt goes out and buys a white elephant. The 
trustee is saddled with the job of feeding the brute. We were considering 
recommending that if bankrupts af ter-acquire property it shall not vest in 
the trustee unless he claims it. - I think that was the view of the profes- 
sion before Re Pascoe ( 1 944) Ch. 21 9j which came as a bit of a shock. 

1480. You would be in agreement with the position being as it was thought 
to be before Re Pascoe, subject of course to a man being put under a , 

duty to disclose his property? - (Mr, Muir Hunter): Yes. Under your 

present proposal I understand that would apply to the caveated bankrupt. 

1481. The duty to report would, but where he does acquire a bit of after- 
acquired property he shall, under our proposals, Section 22, new 

subsection (4) - 

"... disclose to the trustee any property 'which may be acquired by 
him before his discharge." 

I do not know how easy it would be to enforce that in practice? - 
(Mr. Chandler): When a bankrupt applies for his discharge there is a 

questionnaire delivered to him by the Official Receiver. 
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1482. He has to answer that questionnaire only if and when he applies for 
his discharge, but we thought there would be no difficulty in having 

a specific provision in the Act for him to report if at any time he acquires 
any property, so as to give the trustee a chance of claiming it if he wants 
to. - That would be very difficult. - (Mr. Duveen) : I think that is 
absolutely right. - (Mr. Chandler) : Without any limitation as to value? 

After-acquired property can be so small. If I may carry this a little 
further - supposing he is a trader who is not trading on credit at all but 
is trading on a cash basis. He will have a certain amount of stock which 
varies from week to week. Is he going to have a regular stocktaking and 
report accordingly? I am not trying to be awkward, merely trying to 
envisage what might happen. 

1483. You are being very helpful. I fancy that in such a case the answer 
would be that he would tell the trustee, "I am carrying on business 

as a confectioner and tobacconist, and my stock is changing from day to 
day", and any sensible trustee would say, "That is all right. Carry on." - 
(Mr. Duveen): Could we have a half-yearly report? 

1484. You think it ought to be a half-yearly report? - We suggested on 
Page 6 of our memorandum that he should be compelled to make a report 

every three years. We had considered originally a half-yearly report, but 
we thought it would be objected to by the Official Receivers because it 
would put an enormous amount of work on them. We did come to the conclu- 
sion that a periodic report by the debtor was the more practical way of 
dealing with it. - (Mr. Figgis): It might be that under the scheme for 

discharge outlined in your memorandum you could make it that a non- 
caveated bankrupt should report to the Official Receiver, say, 1 8 months 
from the conclusion of his public examination. The non-making of such 
a report would be a ground upon which the Official Receiver might apply for 
a caveat; or, if the report which was made and investigations into it 
disclosed matters which made it desirable that further matters should be „ 
looked into, the Official Receiver would then be in a position to apply for 
a caveat. Those two things would tie up fairly well. Although we put it 
a great deal later in our memorandum it is what we su gg ested for discharges, 
to try and make the report tie up with making the question of discharge 
come automatically before the Court, There would then have been, just 
before the matter came to a head - if I may use a neutral term - some 
report for the Official Receiver which would have put him into the picture 
and enable him to deal with the matter as it was coming up. 

1485. You think that six months before the expiry of the two years would 
be adequate? You do not want to make it too soon or too late, of 

course. -'Not too soon or too late, no. 

i486* Mr. Emmerson: I should have thought that the number of undischarged 

bankrupts carrying on business in their own name would be negligible 
while they are still undischarged. - (Mr. Duveen) : They cannot carry on 

business: they are not allowed to carry on in a name other than that in 

which they were made bankrupt. 

1487. No, they carry on as manager, do they not? So the idea of this 
physical stocktaking every so often, I should think, could very 
seldom arise? - They acquire assets even if they do not carry on business. 

If your scheme su gg ested that a bankrupt had to report to the trustee every 
time he acquired a piece of property, then either he has got to report 
every time he buys a box of matches or a pipe, say, or the law is ignored. 

14-88. Chairman: Would you suggest that we put a monetary limit in there 

s °rae sort - reporting the acquisition of property to the value of 
1 lv° r whatever it may be? That means that if he buys a new suit of 
c °“ ies k® has to report it. - That would obviously meet the objection to 
some extent. - (Mr. Chandler): Take an ordinary trader: he is trading, 
he is trading to some extent on credit probably, and if the creditors 
np°r ~ e 311 ^Hischarged bankrupt and is trading on credit there is no 
e for a monetary limit. See Section 4-7 of the Act. 



( 55944 ) 



233 



Printed image digitised by the University of Southampton Library Digitisation Unit 



14S9. Mr, Lloyd Williams : Is an undischarged bankrupt allowed to trade in 

his own name? If he is a manager it will not arise. - 
(Mr. Muir Hunter): In point of fact most of these gentlemen call them- 

selves the Globe Supply Co. - something of that sort - so that the actual 
name would not come to the notice of the public; but if the bankrupt is 
buying goods on credit which he will probably sell next week, is he going 
to report them? - (Mr. Duveen) ; That is why we thought our suggestion was - 
I will not say a better one, but perhaps rather better than yours - that 
instead of making a report every time he bought anything, that there should 
be periodic reports every six months. 

1h90. Chairman : To the trustee? - To the trustee, yes. Because otherwise 

it occurs to me that every time he buys household goods he would have 
to send in a report about the milk he bought last week, or in some cases, 
whisky, of course. 

1491 . As regards the Official Receiver being trustee in non-summary cases, 
the position seems to be this, that he is never actually appointed 

trustee; what happens is that a resolution is passed by the creditors that 
he should continue to act as trustee, and the Board of Trade winks an eye 
and refrains from appointing anyone else as trustee. Do you think it 
would be desirable to take out the words "... shall appoint a trustee" and 
put in "... may appoint a trustee"? - Perfectly satisfactory. Our view of 
the law in paragraph 5(i) is quite wrong, I think. Section 19(5) specifi- 
cally provides for that. I think the present position is that he cannot 
be appointed. 

1492. -No, but -what I think -would regularise the position would be to make 
the appointment of someone else permissive and not obligatory. - 

(Mr. Chandler): There is one case I know of where the Official Receiver 

was appointed as trustee in a non-summary case - I have given a note of 
it - and he was required to give security, just the same as any trustee. 
That is only one case. 

1493. And that was a slip-up? - No, it was not a slip-up. It. could not be 
a slip because the Board of Trade, as you know, go into the question 

of the security, and they decided that in those circumstances the trustees 
would have to give security just the same as an outside trustee. 

1494* "Was it a composition case? - No. 

1495. I wonder if you would glance at our new proposal for Section 69 , 
dealing with what happens to the title and that sort of thing if the 

debtor pays in full. The reference is opposite page 48. If you would 
kindly run your eyes down it and let us have your views, that would be the 
quickest way of dealing with it. - (Mr. Duveen): The effect of this pro- 

posed amendment is that on the payment of the debts in full there should be 
a compulsory annulment of the adjudication order? 

1496. That is the idea. - At the present moment it is discretionary, is it 
not? 

1497. Yes. We felt that on this occasion ethics must give way to 
expediency, and the man is more likely to pay his debts in full if 

he is certain that he is going to get his bankruptcy annulled than if he 
felt that even if he paid in full, the Registrar would say, "I will not 
annul the bankruptcy. M - I would say that I entirely agree with you, 
because there is this problem. The other day there was a case of a man 
who went bankrupt some years ago, not for a large sum, incidentally. 

Since then he has made good, and would have been prepared to pay in full 
and have his bankruptcy annulled, except that it would have involved 
advertising and an application to the Court, and consequently he is 
sitting there, a very rich man, refusing to pay his debts. 

1498# It may be the same case we were -thinking of, or another like it. 

That is a rather tedious way of saying I entirely agree with you. 

I think it is right. 
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1499* I fancy this provision will work all right? - (Mr. Chandler): I 

think it will work very well. - (Mr, Muir Hunter) : There is a 

suggestion that this privilege ought not to be awarded to very bad cases. 
Supposing that if Mr. Sidney Stanley came to this country with whatever it 
was - 000 “ which he succeeded in borrowing, he could get an annulment; 

although I suppose he is one of the worst bankrupts we have ever had. 

This Section does not envisage that the privilege should be enjoyed only 
by people who have earned the money. I can imagine that 
Obtain Peter Baker, who is a bankrupt who has lost his seat in the 
House of Commons, could theoretically get his father to put up another 
£ 100 , 000 , and buy himself back into public life. 

1500. It might be that we ought to put something specific in to this 
effect - "but shall not affect any liability to prosecution." These 

very bad people who come along with pots of money and pay their debts in 
full ought not to be immune from prosecution by reason of the fact that 
they get a compulsory annulment. Do you think we ought to put something 
specific in, making it clear that an annulment does not affect criminal 
liability? - I think that is an important point, I regard this matter as 
one of very high principle - as to whether a man should be able to get away 
with what in 1 869 was called "white-washing", where he or his friends could 
simply buy him out. It may be very much to the interest of the creditors 
that if you can get enough money there is no nonsense about the discharge - 
you simply pay 20 / - in the £, and that is the end of it until next time. 

1501 . Mr, Peirce : I suppose he is entitled to obtain the wherewithal for 

payment from some source. - (Mr. Duveen): It seems to me we are 

considering two things: one has this disadvantage of letting a bankrupt 

get away with it, from a bankruptcy angle, and the other is to encourage 
the bankrupt to pay 20 /- in the £. I think really I am saying what you 
were saying, that if you can get the creditors 20/- in the £ it is in their 
interests. 

1502. Mr, Lloyd Williams : But eyen if the bankrupt does pay 20/- in the £, 

he can still be prosecuted? - Mr. Muir Hunter was putting it from the 

high ethical point of view that a bankrupt ought not to get away with it, — 
(Mr. Muir Hunter) : There is actually a long line of authority on this 

point which I was merely echoing, - (Mr. Chandler): I have been approached 

by two individuals - not giving their names - they are both millionaires and 
neither name was disclosed, and I was asked to advise them as to publicity. 
One said, "Well, I cannot risk it. My position where I am is so compli- 
cated with my commercial friends that it is impossible for me to risk being 
advertised as having been declared bankrupt some years ago. You cannot 
guarantee that I shall be granted an annulment. I want to pay in full: 

I will pay interest over 25 years". He asked, through the solicitor, 

"Can you guarantee that I shall get this annulment?". I said no, I could 
not guarantee it. 

1503. Chairman : It seems to me - I am not speaking for my colleagues - 

that case particularly illustrates the desirability of using the 

word "shall" and not "may". - (Mr. Duveen): It is not intended, is it, to 

publicise or gazette the annulment? 

150if. As the Rule stands at present the annulment has got to be gazetted, 

but we could put in a recommendation that the Rule should be altered. - 
I would have thought that was really the basis of the whole thing. If it 
is still to be gazetted there is not much point in it. 

1505. Who reads the "London Gazette"? - Well, debtors are afraid. I must 
say I always read the bankruptcy notices in "The Times" . 

1506* Mr. Lloyd Williams : Of course, we cannot deal with it ourselves - it 

is not our province. We can only recommend that the Rule should be 
altered. - Yes, but the point of the subsection has really gone if the 
annulment has to be gazetted. 
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1507. Chairman : "What is to happen if the man pays 20/ - in the £ and costs 
and everything, and then his bankruptcy is not annulled? "What 

happens to his property? - (Mr. Chandler): He applies for his discharge, 

1508. If he is such a bad hat, presumably the Court refuses to discharge 

him, too? - (Mr. Muir Hunter): That is not the line of authority, 

if I may say so. In the later cases where that happens the Court has 
intimated that it will entertain either an immediate or a very early grant 
of a discharge, "Where a man pays his debts not out of his assets or out of 
what he has earned but out of his rich father, he has not really acquired 
any merit in the eyes of the Court. 

1509. But it is an enpty shell of a bankruptcy and there seems to be no 

point in perpetuating it. - (Mr. Duveen): Exactly. - 

(Mr. Muir Hunter) : I will make one further short point. If it is not 

intended that the annulment should be gazetted, it might give rise to the 
position where somebody describes somebody else as a pestilential bankrupt. 
The chap says, "That is defamatory. I am not a bankrupt. " 

1510. Well, gentlemen, we usually finish at six, but we have not finished. 
Do you think you can possibly come here at another time, probably 

not this side of the Long Vacation? Do you think you could possibly 
attend again, and is it difficult to arrange a time which is convenient 
to all four of you? - (Mr. Duveen): We can arrange it, I think. 

1511. If we could get it in before the Long Vacation it would be better for 
everybody. - Yes, I am sure we can do it. You fix a time that suits 

you. 



(The witnesses withdrew) 
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FOURTEENTH DAY 



Monday, 1 6 th July, 1956 



Present 

HIS HONOUR JUDGE BLAGDEN (Chairman) 

MR. H. BEER, C.B. 

MR. C.E.M. EMMERSON, F.C.A. 

MR. H. LLOYD WILLIAMS 

MR. H.E. PEIRCE, O.B.E. , J.P. 

MR. N.B. SHERWELL, O.B.E. 

MR. B.E.P. MACTAVISH ) Joint 

MR. 0. ROY WATERER, I.S. 0. ) Secretaries 



LETTER AND MEMORANDUM SUBMITTED BY 
THE BRITISH BANKERS ASSOCIATION 



Post Office Court, 

10, Lombard Street 
London, E. C. 3 

3rd February, 1956. 

B, MacTavish, Esq.., 

Joint Secretary, 

Bankruptcy Laws Amendment Committee. 

Dear Sir, 



Bankruptcy Law Amendment Committee 

I write to inform you that the contents of your letter of the 
2nd November have now been fully considered and I have pleasure in sub- 
mitting to your Committee the enclosed Minute of Evidence. 

I may say that the Minute, though compiled by the_ Clearing Banks, 
is submitted on behalf of all the member Banks of the British Bankers' 
Association. No objection would be raised to the evidence being 
published in due course. 

The Banks will be pleased to give oral evidence before the Committee 
if asked to do so. 



Yours faithfully. 



(Sgd.) R.H. BERKSHIRE 
Secretary. 
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MINUTE OF EVIDENCE 



BANKRUPTCY LAW AMENDMENT COMMITTEE 

In response to the invitation of the Committee, conveyed by letter 
dated the 2nd November, 1 955, to submit their views generally on the 
questions involved in the Committee's terms of reference and on the parti- 
cular matters set out in such letter, the Clearing Banks have pleasure in 
submitting their views as follows: - 

Broadly the experience of Clearing Banks is that the administration 
of bankrupts' assets has been satisfactory. Such difficulties and 
inconveniences as Clearing Banks have experienced are in the field of the 
operation of accounts of and transactions with potential bankrupts after an 
act of bankruptcy has been committed; on this subject, some comments are 
offered hereinafter under the heading "General Matters" . 

First, however, dealing with the specific matters raised in 
paragraph 3 of the letter upon which evidence is particularly desired: - 

1 . Clearing Banks will welcome proposals designed to limit 
the number of undischarged bankrupts. As it is, a number of 
accounts of undischarged bankrupts have to be reported under 
Section 47 (2) of the Act of 1914 to the Trustee in Bankruptcy 

or to the Board of Trade, such accounts having been opened without 
knowledge of the fact that the accountholder is an undischarged 
bankrupt. Where the bankruptcy is attributable to misfortune, 
the earlier the bankrupt obtains his discharge, subject to proper 
regard to the interests of the creditors, the better, and the same 
applies where all available assets have been gathered and the 
prospect of any further substantial accretions from the bankrupt' s 
future activities is remote. Upon the other hand, if the debtor' s 
conduct has been reckless or has verged on the fraudulent, 
particularly if the debtor had a business, he is not entitled to 
leniency and Clearing Banks assume that the Committee will be 
satisfied before recommending the scheme submitted that, in all 
appropriate cases, the scheme will ensure that a caveat will be 
entered against the automatic discharge of the bankrupt on the 
expiry of the two year period, 

2. This is a difficult question upon which opinion may well 
be divided but, on the whole. Clearing Banks would support the 
suggestion that, in respect of assets acquired by the bankrupt 
after a previous bankruptcy, creditors in the second or subsequent 
bankruptcy as the case may be should have priority. On occasion 
such assets must, for example, be the product of a bank advance 

and those creditors, who have in effect created the assets, ought not 
to be deprived of them for the benefit of a class of creditors Tfiho 
have not contributed to their creation. While it is time that a 
bankrupt' s status is always ascertainable by search unless a 
fictitious name is being used, and the public, including traders and 
the Banks, deal with such persons at their risk, in practice, the 
fact -that there is an unsatisfied bankruptcy is, more often than not, 
unknown. 

3* Clearing Banks would agree that the depreciation in value of the 
purchasing power of money since the Act of 1914, should be recognised 
by a suitable increase in the monetary limits prescribed by the 
Bankruptcy Acts, possibly, however, with the exception of the 
minimum debt on which a bankruptcy petition can be founded. It is 
always distasteful to Clearing Banks to have recourse to what they 
regard as the extreme course of presenting a bankruptcy petition, anil 
they only do so when the circumstances virtually leave them no 
alternative, that is to say, when a debtor who they are satisfied is 
capable of making at least some contribution towards his obligations 
deliberately disregards them, or where fraud or other improper 
conduct deprives the debtor of any right to sympathy. 
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I,.. Clearing Banks consider that "before any suggestion is made for 
changing the existing provisions in respect of the vesting of after- 
acquired property the matter should be weighed very carefully. The 
present law, although complex, is comparatively well understood and 
does not involve the Banks in difficulty. 

5 . The general experience of Clearing Banks is that they and other 
creditors have been well served by the competent professional 
accountants who normally act as the Trustee in non-summary cases. 
Clearing Banks have no evidence suggesting any widespread need for 
creditors being afforded a right, to appoint the Official Receiver 

in non-summary cases, 

6. This matter is presumably primarily one of convenience in the 
legal procedure to be followed, and Clearing Banks express no 
opinion. 

7. Clearing Banks would welcome the enlargement of the provisions 
of Section 51 of the 1914 Act to cover all kinds of earnings, 
including wages of workmen. In these days, it is felt that, 
logically, no distinction should be drawn between salaries and wages; 
further Clearing Banks have never understood why the earnings of 
professional men who suffer the misfortune of bankruptcy should not 
be brought within the ambit of the provisions of the section. 

8. Clearing Banks do not consider that they are able to offer any 
helpful comment under this heading beyond stating that anything that 
can be done to ensure that prosecutions are instituted in all appro- 
priate cases and conducted expeditiously would, in their view, be in 
the public interest. 

9. Again, Clearing Banks have no special experience upon which to 
found any useful comment under this heading. If however, control 
by the Board of Trade over the administration of assets vested in a 
Trustee under a Deed of Arrangement is considered inadequate, it is 
desirable that such control should be made more effective. 

General Matters 



Section 1 (i) (h) Bankruptcy Act 1914 

With one exception the definitions of acts of bankruptcy in 
Section 1 present little difficulty to persons dealing with a potential 
bankrupt who have to arrive at a conclusion as to whether an act of 
bankruptcy has or has not been committed. The exception is 
paragraph (h) : — 

"If the debtor gives notice to any of his creditors that he has 

suspended, or that he is about to suspend, payment of his debts." 

Although suspension of payment has for a very long time been^ an act 
of bankruptcy nevertheless time has not tempered the doubts and differences 
of opinion as to what amounts to a notice of suspension of payment. 
Notwithstanding the guidance to be derived from the decided cases, those 
engaged in commerce who have to decide the question, are faced with the 
greatest difficulty in reaching an unassailable conclusion. This 
uncertainty is embarrassing to the Banks as well as to the commercial 
community. The consequences of forming an erroneous view on any parti-, 
cular set of facts may be serious owing to the doctrine of relation back. 

Section 11 Bankruptcy Act 1914 

Under Section 11 of the Act of 1914 notice of every Receiving Order 
ranst be gazetted and advertised in a local paper in the prescribed manner. 
Nevertheless the Court has power on the application of the debtor to stay 
such advertisement* The Receiving Order, however, is in fact made so that 
"the protection afforded by Sections 45 and 46 does not operate. ; :^ 4£ \t /- 
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It is "believed that the Official Receivers in such cases endeavour to 
notify any Bank holding an account of the debtor concerned of the making 
of the Receiving Order and of the stay of advertisement. This practice 
was established as a result of the representations made to the Board of 
Trade by the British Bankers Association after the decision in the Wigzell 
case (1921 2 K.B. 835) vhen the Board of Trade, whilst resisting any 
amendment to the law gave the following undertaking: - 

"So far as possible steps would be taken to prevent a stay of the 

advertisement of a Receiving Order except in cases where the debtor 

had revealed the name of his bankers in order that they might be 

advised of the stay". 

Nevertheless cases have occurred where such notification has not been 
received. 

"Whilst appreciating the possible necessity in exceptional cases for 
the exercise of this power any notification given to the Banks must depend 
upon the ability of the Official Receiver to ascertain the debtor' s bank- 
ing account. There may be accounts at more than one bank. 

Having regard to the financial loss to the business community that can 
follow upon such a stay there would seem to be grounds for abolition of the 
power or at any rate strict limitation as to its exercise. 

Some alleviation to the inequity of the position was afforded by 
Section 4 of the Bankruptcy (Amendment) Act 1926 both to the Banks and 
others transacting business with a debtor up to the time of the advertise- 
ment of the Receiving Order; but the protection so afforded is by no means 
complete and might be enlarged. 

Deeds of Arrangement 

The entering into a Deed of Arrangement by a debtor is an act of 
bankruptcy and should a petition be presented against the debtor within a 
period of three months from the date of the Deed and he be subsequently 
adjudicated bankrupt the Deed of Arrangement is avoided and the bankruptcy 
will relate back to the date of such Deed. 

Clearing Banks are frequently asked to open accounts in the name of a 
Trustee under a Deed of Arrangement into which payments are made derived 
from a variety of sources such as the cash in the debtor' s till at the date 
when the Trustee takes over, the proceeds of sale of the debtor' s property, 
the book debts due to the debtor which are collected and negotiable 
instruments drawn in favour of the debtor. 

Since under Section 11 ( 4 ) of the Act a Trustee of such a Deed is in 
duty -bound to pay all moneys received by him into a banking account it has 
always been assumed, although there is no specific authority on the point, 
that the receipt of such moneys by a Bank from the sale of the bankrupt' s 
property or by the collection of negotiable instruments could not be 
questioned in a subsequent bankruptcy. 

However, the position appears to be entirely otherwise when the Bank 
has allowed the Trustee of a Deed to draw moneys out of the account. 

Prima facie all moneys paid into the bank account will form part of 
the debtor' s estate should he be subsequently adjudicated bankrupt within 
a period of three months (reducible in certain circumstances) and as the 
Bank holding the account has notice of an available act of bankruptcy the 
Trustee in Bankruptcy could avoid all payments out and recover sums from 
the Bank. Clearing Banks see no reason to doubt that this is the 
position. Section 45 being inapplicable in the circumstances, and so far 
as Section 46 is concerned cheques drawn by the Trustee under the Deed in 
avour of third parties being neither payments to the person subsequently 
adjudged bankrupt or to a person claiming by assignment from him. Were 
it not therefore for the fact that the Banks in. the public interest have 
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accepted the risk and allowed Trustees of Deeds of Arrangement to operate 
bank accounts, including where necessary, the drawing of cheques, no estate 
administered by a Trustee under a Deed of Arrangement could be carried on. 

If credits only were accepted for such accounts the effect would be to 
sterilize them with the result that the Trustee of a debtor who carried on 
a trade or business might find it entirely impracticable to carry on such 
trade so that the object of the creditors entering into the Deed of 
Arrangement would be defeated. In view of the risks involved there have 
been instances where banks have refused to open an account in the name of a 
Trustee under a Deed of Arrangement. It must not be overlooked that where 
a business is involved the turnover on the account may be substantial. 

Although Clearing Banks are unable to instance loss sustained by the 
Banks by reason of the lack of protection afforded the risk exists, sub- 
stantial sums may be involved and they consider the matter needs attention. 

Should further evidence be desired from Clearing Banks, possibly in 
connection with proposals received by the Committee for amendment of 
sections of the Acts with which the Banks are closely concerned in practice. 
Clearing Banks will be pleased to submit an additional memorandum. 



EXAMINATION OP WITNESSES 

Mr. Francis Cecil Leonard Bellj D.S.O. , M. C. ) Representing the 
Mr, Laurence Percival Galpin ) British Banker 1 s 
Mr. Robert Marwood ) Association 



Called and examined 

1575# Chairman : Gentlemen, I do not know if you have had a recent 

document we circulated, headed BLA/112, containing a modified scheme 
dealing with discharge? ~ (Mr. Galpin): Yes, Sir. 

1576. Do you think that modified scheme is an improvement on the one 
originally suggested, or not? *- Yes, we think so, with a reservation 

or two, if I may? 

1577. Yes, certainly. - As regards existing bankrupts, is a creditor to 
have some opportunity to do something straight away, to object? 

1578. What we thought was that any application to the Court should come 
from the Official Receiver, but of course there is nothing to prevent 

the creditor Jogging the Official Receiver's elbow and drawing his attention 
to anything he wants to. - But no -thing stronger than that? 

1579# We did not .think -that it would be advisable to have the Courts 

flooded with applications. - Then may I ask what happens with regard 
to future bankrupts under B of the modified scheme: "Application may be 

made for a caveat either at the conclusion of the Public Examination or (by 
the Official Receiver or trustee) within two years"? A creditor then can 
object? 

1580, He can do it through the trustee or the Official Receiver, but again 
we wanted to avoid applications for a caveat after the public 

examination coming from individual, and possibly vindictive, creditors. - 
I think I am right in saying that your original scheme did give power to 
these creditors? 

1581, 1 think it did. The creditor has still got power at the conclusion 
of the public examination. - That is for future bankruptcies? 
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1582. Yes* - Is he not to have power as regards existing "bankruptcies, 
say for three months after the "bill "becomes law, to object? 

1583* We had not envisaged that. Do you think that would be desirable? - 
We thought so. 

1584* Then we will consider that. - As bankers we might conceivably wish to 
object. 

1585. Mr. Lloyd Williams ; Would it not be better to get in touch with the 
Official Receiver who is dealing with that particular matter? *- It 

might, yes. 

1586. You would do that in practice, would you not? - Yes, but supposing 
the Official Receiver said "No"? 



1587* Chairman : If you really wanted to take it up seriously, of course 

you could give him an indemnity and use his name. - We rather like 
the original scheme which gave power to a creditor to object, and it seems 
to have been omitted from the revised scheme. 

1588. We will consider your suggestion that in existing bankruptcies the 
creditor should have power within say three months from the passing 
of* the Act to make the application himself. - Yes, and in future bankrupt- 
cies he should also have power. 



1589. During the two years? - (Mr. Marwcod): Within a similar period, I 

should say. - (Mr. G-alpin): We would not press for two years, I 

imagine the idea of the two year period is in case during the examination 
something turns out vdiich was not foreseen at the time of the public 
examination? 



1590. It is not during the examination but during the two year period; 

some nigger might emerge from the woodpile who had not emerged at the 
public examination, - Exactly, but as far as a bank was concerned it would 
normally be able to make up its mind say in three months. 

1591 • Then we might make it three months in each case? - Yes. 

1592. I am much obliged for the suggestion. - Apart from that we have 
nothing more to say about this point. 

1593* I think we are in agreement about second and subsequent bankruptcies, 
so 1 need not trouble you with anything about that, - You are now 
talking about our written memorandum? 



1594. I am looking at your written memorandum at the moment. That 

. us to monetary limits, and we note with interest that you are 

111 _ avour °f increasing the minimum petitioning creditor’ s debt from 
We are in agreement with you about' that. What views have you, if 
a f u the c f ll:Ln g for summary cases? It is £300 at the moment; we 
think that is a bit too low. - We really were not very concerned about that, 



1595. No, I suppose you are not, really. Most people seem to think that 
, _ y ound . su ® £1,000 would be about right, I do not know if you 

have any view about that? - We would have no views one way or the other. 

1596 ' pa^aS^T^ aI V tller monetary limits that you are 
, particularly interested m as hankers, are there’ - Those were the 

monetary * haTe *> father 'comments on the 

1597 ' StLe^ unless the law were 

you as hankers, wuld it’ ^No. The pre^S d “° t interest 

Ine present arrangement works quite well 
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in practice. We are used to it and there are no particular difficulties, 
especially as you have the intention of possibly cutting down the number of 
undischarged bankrupts. 

1598 . As regards the Official Receiver acting as trustee in non-summary 

cases, as you probably know he cannot actually be appointed trustee. 
Tl¥hat is done very often is that the creditors resolve to elect no trustee 
other than the Official Receiver, and the Board of Trade leaves him in the 
saddle. It is not strictly in accordance with the Act as it stands, which 
says that the Board of Trade shall appoint a fit person. To regularise 

the position we thought of putting "may" instead of "shall"; do you see 
any objection to that? - No, we have no objection to that small alteration. 

• 1599 , I -think the only question I wanted to ask you about the next matter 
which you deal with is this: if the debts are paid in full, do you 

think it should be permissive for the Court to annul the adjudication, or 
obligatory? It is permissive at the moment. « This is a point upon which 
we were not very clear, I think, originally. I think I would rather like 

to stand by what we have already said, that we express no opinion on this, 
unless you feel that is not very helpful. 

l600, It is for you to say. It is not a matter that affects you very 

vitally one way or the other? - No, and perhaps we may leave it like 

that. 



1601. Mr. Lloyd Williams: But if you get your money in full, you do not 

mind what happens, do you? - No, definitely. 



1602. Chairman : I see you say you do not understand why the earnings of 

professional men who go bankrupt should not be brought within 

Section 51, but do you see any way out of the difficulty that arises where 
a professional man's income is uncertain and fluctuating from day to day?. - 
Can he not be made to contribute a minimum sum, with an increase over that 
sum when possible? 

1603. I suppose he could, yes. - Or a sum perhaps based upon his earnings 
over a certain period. But he might well then have spent the money 

before you could determine what he should have paid over. 

1604. We saw no possible way of getting the money in the case, we will say, 
of a doctor or a barrister, except by an order against him. You 

cannot foretell who his patients or his clients will be in the future. - 
No, he has not got a fixed income. 

1605 . He has not got a fixed income, nor a fixed clientele either. - 

No, but there is a presumption that he will earn over the next few 
months, so much a month perhaps, out of which a minimum sum could be paid. 

1606. I do not think more than that could be done under the Section? - No. 



1607. Mr. Lloyd Williams : Would it be proper to make a definite order on 

a presumption? - I think it depends upon the circumstances. 

1 6 0 8 , If an order is made it is intended to be fulfilled. *- Of course, and 
it follows that if it is not fulfilled there is a penalty. 



1609 . That is the point, you see. I do not think the Court is likely to 
make an order unless in fact the debtor is going to earn, and if his 
earnings are doubtful, or if there is a presumption that he is going to 
earn a certain sum but no certainty, I do not think it would be fair for 
the Court to make an order, would it? - I should have thought it would 
have been better to make an order if possible. We had a case, I remember, 
°f* a dentist who went bankrupt, and he I am pretty certain was made by the 
Official Receiver to pay out of his earnings over a period a part of what 
he earned monthly. 



I^IO. That would be a consent order? — I am afraid I do not know the 
technical term. 
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1611. He voluntarily offered a certain sum, I expect. That is rather a 
different thing from a Court order compelling him to pay. - Is that 

so? Then is it not possible to persuade these gentlemen to agree to 
consent orders rather more vigorously than has been done in the past 
perhaps? ’ 

1612 . They do in practice, hut the Court does not make an order in those 
circumstances. - Then I think all we need say is that we would like 

the maximum possible done. 

1613. Chairman : You are not very much interested in the question of 

criminal prosecutions, are you? - No. 

16 14. As regards deeds of arrangement, we had one very novel suggestion 
made to us, on which I should be very grateful, for your views, and it 

is this: if the creditors under a deed think that the debtor has been 

guilty of misconduct either before or after the execution of the deed, there 
should be power for the trustee under the deed to apply to the Court to 
have the estate administered in bankruptcy. - I think we should be in 
favour of that. - (Mr. Bell): Administered in bankruptcy, not an adjudica- 

tion or anything like that? 

1615. It would be effective for all purposes. - (Mr. Galpin): Pull bank- 

ruptcy proceedings, a deed being an act of bankruptcy? 

1616. No. The application might be long after three months from the 
deed. - Now we come up against difficulties there, of course. - 

(Mr. Bell): We have in fact raised that point in one of our paragraphs 

later on. I think this question rather has a hearing upon our answer 
there. 

1617. Yes. Can we discuss the two things at once? You would like to 
dispose of the two questions on deeds of arrangement at this stage, 

would you, while we are on the subject? - (Mr. Galpin): Yes. 

1618 . I see on page 4 of your memorandum you speak of the difficulty about 
a debtor's estate should he be adjudicated bankrupt within a period 

of three months. But of course it might in practice be much longer than 
the three months, might it not? You might get a petition within the 
three months, and, say, three adjournments of the petition, and it might 
go on for the best part of a. year quite easily. The point you are really 
making there is that the trustee under a deed has got to open a banking 
account with some banker, and there should be adequate protection for that 
banker? - If he wants to use the account other than purely as a collection 
account. 

l6l9« In many cases he will want to, because he wants to pay wages, and so 
on? - Exactly. That is where our difficulty may come in. 

1620. We have tried to get over it by drafting a Section in this form: 

"No banker who shall permit a trustee under a deed of arrangement to 
open or to operate an account as required by subsection (l) of section 
thirteen of ^ this Act" — -that is a slight alteration in numbering in the 
re-draft - shall be concerned to enquire as to the propriety of any 
operation on the said account or liable to the trustee in any subsequent 
bankruptcy of the debtor for a sum in excess of that standing to the 
credit^ of such account at the time when such banker receives notice of the 
receiving order". - Yes, I think I see no objection to that. - 
(Mr. Marwood): That seems all right, yes. - (Mr. Bell): It sounds all 

right, but I should not like to commit myself. - (Mr. Galpin): I would 

like to make here a reservation which I intended to make when I sat down. 
What we say now is subject to our having a look at the, bill in due course, 
and perhaps making some further suggestions. I hardly think it is fair, 
if I may say so with respect, for you to read a Section and for us to be 
absolutely definite about it. It sounds all right. 
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1621. Would you like to -have a look now at the Section in draft? - Yes, but 
we do not want to commit ourselves irrevocably to anything like this 

at this stage* (Draft shown to witnesses) . I think the draft Section 
really means that when we receive notice of a receiving order we look at 
the account, and if it has £57. Os. 4d. in it we are liable to pay no more 
than that, and in the event of the account being overdrawn ? 

1622. I do not know what happens. - We thought perhaps you might have some 
question to ask us later on about borrowing by trustees. • Perhaps we 

can leave that point until we come to that question? 

1623. Yes. - But if we are going to be asked, as I think we are, to allow a 
trustee to borrow, in particular to pay wages, I think that was the 

suggestion, we might conceivably have an overdraft at that stage. 

l622f« I suppose it is clear, is it not, that if you allow a trustee, either 
under a deed or in bankruptcy, to borrow for any purpose you have got 
his personal liability? *- Yes, we would expect to have that. - (Mr. Bell) : 
There is just one minor point here, on the drafting of the Section. It does 
does not in fact provide for cheques in course of collection, unpresented 
cheques. •« (Mr. Marwood): They might have to go back, in the event of 

bankruptcy. 

1625. You are talking of cheques drawn by the trustee and not yet 

presented? - (Mr. Bell): Yes. - (Mr. Galpin): That, and also the 

fact that something might have been paid into the account which was not at 
the time cleared. - (Mr, Bell) : Cheques in course of collection; we 

should send them on to another banker and they might be returned unpaid to 
us. - (Mr. Galpin): The balance of £57* Os. 4d. I mentioned just now might 

have been comprised of a cheque paid in the day before, which had not yet 
been turned into cash, and it might never be turned into cash. It would 
be the cleared balance for which we should have to account. Any cheques 
presented thereafter would be referred to the trustee or the Official 
Receiver. 

1626. "In excess of the cle'ared balance", would that do? - Yes. 

1627. Would the word "actual" suit you as well as "cleared"? I fancy 
it would be generally more understood by the world outside banking 

circles. - Cleared of course is what we know; a cleared balance is some- 
thing you can safely pay away without any fear of repercussions. A 
balance standing in the account could not necessarily be safely paid away, 
because it might comprise uncleared items and a cheque might bounce. 

1628. Mr. Lloyd Williams : Would not the word "actual" cover that? - I 

would rather have "cleared". 

1629. Chairman : Why not have them both, "the actual or cleared balance"? - 

(Mr, Marwood): That is better, yes. 

1630. Mr. Sherwell : Then we are assuming, are we not, that the actual 

balance is different from the cleared? — ( Chairman ) : By using the 

word "or" I intended to convey the meaning that they were two different 
names for the same thing. - (Mr. Sherwell ): This is a purely technical 

question, of course. When you get a cheque, you credit it immediately? - 
(Mr, Galpin): Yes, if it was returned the account would be debited to 

adjust the balance to what it should be. "Effective" would be as good a 
word as any if you do not like "cleared", but I would rather have 
"cleared". 

1631. Mr, Llovd Williams : What is the position now when you get a 

receiving order? - We take stock of the position, and we would tell 

■the Official Receiver exactly what it was, e.g. that "The balance on our 
account as shown by our books at the particular time is £57 • Os. 4d., 
hut that comprises £30 of uncleared cheques". 
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1632. "What happens then? - Either the uncleared cheques get paid and we 
can pay over the £57 • Os. 4d., or we can debit any cheque which may 
be dishonoured, and give him the balance. 

l633* -And he is quite happy with that? - I should say normally he would be 
satisfied, because after all the larger balance is fictitious. 

1 634. But he does not ask you to pay over the larger balance until you have 
cleared the cheques? - In practice, no, he would not. It happens 
fairly quickly, of course, except in the case of a foreign collection or ' 
something like that, which we normally would not credit if the customer 
were likely to go bankrupt shortly, I think. I think a lot of laymen 
understand "cleared" these days. 

l635* Chairman ; We will consider the wording of that Section. I quite 
see your point about it. - It must be definite, please. 

1636 . Could we go back now to the suggestion about misconduct by an 

arranging debtor? The position as we see it at the moment is that 
the effect of an order made on the trustee's application would be much the 
same as an order of adjudication made at that time on the debtor' s own 
petition. The period of relation back might or might not extend to a date 
earlier than the execution of the deed. - In the one case, if it extended 
to a date later than the execution of a deed, we should be fully protected. 

l637* One of the advantages that creditors would get in that case would be 
that the trustee in the bankruptcy could, for example, privately 
examine people under Section 25, which he could not do under the deed. - 
I think perhaps the safest thing for us to say is that we would like to 
consider this. 

1638 . May we take it that you are not in principle against the idea? - 

Provided we are sufficiently protected, we are definitely in favour, 
but I think we would rather like an opportunity to examine it. 

l639« Certainly, and if on considering the matter you see any snags from 
the bank' s point of view, perhaps you would advise the Secretary? - 

Yes. 

1640. Perhaps we might now hark back to bankruptcy, and consider what you 
say about Section 11, which has to be considered in connection with 

Section 45* That is all that business which arose out of the Wigzell case,' 
and "which resulted in Section 4 of the 1926 Act. It has been occurring to 
us that possibly a very simple method of meeting the difficulty might be to 
alter the wording of Section 45, proviso (i) so as to make it the actual' 
time of making the receiving order, and not the date of making it. - 
Two-thirty in the afternoon of a certain day? 

1 641 . Yes, we thought of putting that in because I was in a case shortly 
before the War in which a man paid some money into his bank when the 

bank opened at ten o' clock, and the receiving order was made at. eleven 
o'clock. - Your suggestion would do away with the difficulty which arises 
from the fact that a receiving order is deemed to commence from the first 
moment of the day whose date it bears. 

1642. Being a judicial act, it dates from midnight. - Yes, and in respect 
of anything we may do after 00.00 hours on that day we are sunk. 

This would inprove matters but is it practical? 

l643* I think so. — You actually sign an order at a certain time? 

l644. The High Court at all events always notes the time when it makes a 
receiving order. - Actually to a minute or so? 

l645» Yes. - Pine. I have often thought it might be done. I am very 
glad if that is the idea. 
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- 1 646 , Could we improve on it a "bit further, do you think, by providing that 
instead of the actual time of the making of the receiving order it 
should be before the gazetting of the receiving order, and without notice 
thereof? - Yes. 

•]647. It seemed to me possibly that if those words were introduced you 
would not need Section 4 of the 1926 Act at all? - No. - 
(Mr. Bell): It would be most helpful. - (Mr. G-alpin): It is a most 

helpful and practical suggestion, if I may say so. 

1648 . I am not suggesting that is the only way, from the drafting point of 
view, which it could be done, but I think something of that sort 

would help matters? - Thank you, you evidently appreciate our difficulties. 
We would welcome something like that. 

1649. There was one other matter on which I wanted to have the benefit of 
your views. I expect you remember the notorious Conley case, do 

you? - Yes. 

1650. That of course has been cleared up to a certain extent, but are you 
satisfied with the position as it is at the moment? "What struck us 

as being rather unfair still about -the position of bankers is that, if the 
surely has disappeared or become insolvent, the loss falls on the innocent 
bank. - Quite. 

1651. We thought of restoring the law as Mr. Justice Eve thought it was, 
rather than as Mr. Justice Clauson thought it was; that is to say, 

if the object is to prefer a surety, the trustee has got to shoot at the 
surety direct. We thought if a provision to that effect were inserted, 
the last of the wounds caused by the wretched Mr. Conley would be healed. - 
Yes, we would welcome something on those lines. 

165 . 2 . The other matter which we had in mind in connection with so-called 
fraudulent preference is this: we had under consideration the idea of 

making a payment made by the bankrupt during the last three weeks voidable 
if it in fact prefers a creditor, whatever the bankrupt' s intention was. 
Some protection for bankers would obviously have to be provided. - We were 
not clear about that point, from Mr. MacTavish* s note. We saw the 
suggestion, of course, but we were naturally concerned to know whether 
there was to be protection for us, because that protection we regard as 
absolutely essential. 

1653. We thought of providing that nothing in the Section applied to 
payments, whenever made, of the reasonable price of current 

necessities or for a present or future consideration. Concerning the 
position of bankers, it seemed to us that that did give you adequate 
protection. First of all, if the account is in credit, then the banker 
is not a creditor and no question of preferring the banker can arise. - 
Then if a cheque is drawn which does in fact prefer a creditor, and we pay 
that cheque - are we protected, if the transaction is void? 

1654 . I do not know that you are at the moment. You certainly should 
be. - If you are going to make void a payment which does in fact 

prefer a creditor, although there is no intention, and that payment is 
made by a cheque drawn on an account which is in credit, and we pay it, 
are we protected? In other words, do we pay over the balance which we 
find in our books, or do we have to pay over the balance plus the amount 
#iich was paid away to the preferred creditor? 

1655. In the case which you are putting, what the bankrupt does is during 
the last three weeks to make a payment to Mr, William Smith, and he 

does it by cheque. The person who is in fact preferred is William Smith. 
The bank is neither worse nor better off than it was before the 
transaction, - Except that we have, shall we say, £10 less money to pay 
over to the Official Receiver than we should otherwise have had. We do 
not want to find that because that transaction was void we have got to 
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reconstitute the account and pay over to the Official Receiver £10 paid to 
William Smith which you are in fact going to get from Smith and should not 
have from us. 

1656 . Yes* We must look at the Section again, perhaps, and make quite 
certain that that is so. That is the intention. - Then the 
intention is good, and we would welcome it. 

l657» Mr. Lloyd Williams : I do not think it would ever arise if -Hie 

account was in credit? - It ought not to, but it rather depends upon 
the way you word the Section, does it not? 

1658 . Chairman : Supposing it is payment by the debtor into his bank during 

the last three weeks, first of all if the account is in credit. - 
The Official Receiver gets the money. 

l659« -And as the bank is not a creditor there is no question of recovering 
the money over again from the bank. If the account is in debit the 
bank either has adequate direct security, in which case the bank is not in 
fact preferred, or it has adequate indirect security, collateral security, 
that is, and then the trustee has got to shoot at the surety and not at the 
bank. If the banker has got inadequate security or none, then it means he 
has departed from the ordinary and prudent course of banking and does not 
deserve any particular protection, I think. - No, I cannot accept that. 

We are not philanthropists, of course, but we do what we call ’'nurse" a 
lot of deserving cases, and some recover and some die on our hands into the 
bankruptcy courts. We may, on occasion, in doing that sort of business 
with a man who has an overdraft, put the screw on very definitely and say: 
"This overdraft has got to come down", and we would not like to find that, 
having put the screw on and having got the advance down, something 
happened during this period of 21 days which rendered it null and void. 

1660. Your point is that if this 21 day idea in anything like its present 
form took effect it would mean that no matter how hard the bank was 

pressing for the overdraft to be reduced, if in fact the bankrupt did 
reduce it in the last three weeks you would have to cough up the amount by 
which it was reduced? *■* Yes, and that I fear at the moment would apply even 
if during that three weeks we had increased the overdraft to enable him to 
pay his wages this week, in the hope, the expectation, on the condition if 
you like, that it would be repaid out of takings over the weekend; in 
other words, we could be running a normal overdraft at £ 10 , we put it up 
to £20, and it is reduced to £10 again. That would be all right, would it 
not? 

1 66 1 . Do you consider that the bank ought to be encouraged to nurse lame 
ducks by advancing money to pay wages? - Are you now dealing 

specifically with an advance to pay wages? 

1662* No, I was trying to generalise, but let us concentrate on that if 

you like. - It is very difficult to define the lame duck, of course, 
but we always have on our books a certain number of people who are border- 
line cases, wh o want a little more money, and it is a question of whether 
it will do them any good if they have it. Sometimes we have to put the 
screw on and say "No", sometimes we take the view that a little latitude 
may help them to turn the corner. . It may sometimes be a question of 
seasonal accommodation, which ought to be self -liquidating but proves not 
to be: farmers, and people ■who make a living shall we say at the seaside, 

and depend upon a fine bank holiday weekend, or something of that sort, 
may need a little assistance before the event, in the hope that after the 
event everything will be all right, but you get a wet weekend and they 
cannot put the matter right. That is what I mean by nursing lame ducks. 
It is, I think, perfectly valid, and I may say we do not encourage people 
to be extravagant on borrowed money or anything of that sort; it is part 
of our business to help if we can; and it is their business which is at 
stake. 
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1663 . I was thinking rather of the case -where the man is trading, knowing 
himself to be insolvent, and getting assistance from a third party, 

not necessarily a banker, to enable him to do that. It seems to us that 
the person who assists him in doing that does not deserve any great 
sympathy, but a bank I presume would not assist a man if it knew that the 
man was on the rocks. The lame ducks are not insolvent, I understand, but 
do require to borrow money from time to time? - Yes. They may not 
necessarily be insolvent, but they may be so close to it that, say, one of 
their own debtors failing may just turn the scale against them. 

1 664. Mr. Peirce : You know, by the fact that you have kept their account 

for some time, their general trading conditions, and whether, because 

of their general trading conditions, some help is advisable or otherwise? - 
Yes, we shall know something about them. The length of time we have known 
them often determines the extent to which we sire prepared to help, and we 
will be more likely to help the older customer than the newcomer, perhaps. 

l665# Mr, Emmerson ; Would it not be true to say you are probably kinder to 
a limited company than to a sole trader? - No, I would not say that. 

The limited company I suppose by and large would deal in larger figures. 

1666 . Yes, but your subrogation arises in the company which does go into 
liquidation, does it not? ~ Yes, that is so. 

1667 . I was wondering -whether you tended to be more kind to companies than 
to individuals, relying on the subrogation. - No, I should think we 

are in sympathy with the human customer rather than the impersonal one, 

1668. Mr. Peirce : Because you know the way he has conducted his account, 

really? - We know the man personally. 

1669 . Chairman : I think there was only one other matter I wanted to ask 

you. It has been suggested that somewhere in the Act there should be 

a duty on a banker wh o has notice of a petition to retain all security, 
direct or indirect. Have you any strong feelings, or indeed any feelings, 
about that? The suggestion is that the banker who has advanced money to 
a customer either on the customer' s own security or on collateral security 
and gets notice of a petition, notwithstanding any agreement to the contrary, 
should hold those securities until the result of the petition is known. - 
(Mr. Marwood): Even should the advance be repaid? - (Chairman ") : Yes. 

1670. Mr. Emmerson : I think the witness went further than that. I think 

■the suggestion was that where an overdraft is obviously being repaid 

and no payments out are being made, the bank should be put on enquiry 
automatically and should retain the securities for six months, whether 
bankruptcy ensued or not. - (Mr. Bell): If we had notice of a petition, 

I do not think the banker would in fact return the security. 

1671. Chairman : But you would if it was collateral, would you not? - 

(Mr. G-alpin): Not as the law now stands, no. - (Mr. Bell): We should 

try not to, anyhow. 

^72. Mr. Lloyd Williams : If the guarantor insisted on your returning the 

securities, what would happen? Suppose he brought an action against 
you, could you legally resist handing them over, as the position is 
today? - (Mr. Galpin) : We should surely take a very strong line here, 

because we should be up against this fraudulent preference business. 

■>673. But technically could you refuse? Do you not think it is better 
, . ' tha ' fc you should be given power to refuse? - Yes, better to have 

definite power to refuse. 

^74. Chairman: The power could take the form of a duty; if the Act 

provided that, notwithstanding any agreement to the contrary, you 
ere to retain the securities, and the surety then brought an action 
against you, you could in effect plead not guilty by statute. - (Mr. Bell): 
nat is on receipt of notice of petition, is it? 
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1 675 • Yes, on receipt of notice of petition. - How are we going to get 
that? 

1676 . I can see a petitioning creditor who happens to know where his debtor 
banks, immediately advising you "I have filed a petition against 

AB" • - (Mr. Galpin): Or the customer himself says "I have filed my 
petition" • - (Mr. Bell): I am a little nervous of this question of the 

banker receiving notice of the petition. We cannot be expected to search. 

1677. Mr. Lloyd Williams : If you are not told by somebody that the petition 

has been presented, you are all right, but if you are told that there 

has been a petition we want to strengthen your hands. - I am only concerned 
that the word "notice" should not imply something rather more than we- are 
able to accept. 

1678 . Chairman : Surely if the words "receives notice" are put into the 

t Act, that does not carry the implication that you are obliged to go 

round looking out for these things? - No, I think not. - (Mr. G-alpin): 

After all, if you can do things without notice of the presentation of the 
petition, you can define what is with notice. 

1679. I am sure that we should all agree with you that the banks should 
not be put in the position of having to make any searches, - Quite. 

1680. Chairman : I do not know, G-entlemen, if there is anything more you 

want to say to us? That was all I wanted to ask myself. - May I ask 

you one thing? I was not quite sure from Mr. MacTavish* s letter of 
10th July, what was intended by the suggestion that Section 47(2) should be 
amended so as to make it applicable to a banker "having notice" that the 
account holder is an undischarged bankrupt. We have not had very long to 
consider that letter, and we were not quite sure what that meant. 

Section 47(2) at present imposes a certain obligation upon a banker who 
has "ascertained" that an account holder is an undischarged bankrupt. Is 
there some point there in the word "notice"? 

1681. It is a very small point. We were wondering what constituted 
ascertainment. We thought it would be quite sufficient, if the 

banker has notice that the man is an undischarged bankrupt, to impose on 
the banker a duty to communicate with the trustee or the Board of Trade, - 
Registration of a receiving order not to be deemed notice? 

1682. At present, if the banker is credibly informed in any way that the 
man is an undischarged bankrupt, and wished to be obstructive, he 

might well say: "It is quite true that I was told by a bishop or an 

Official Receiver, or somebody, that the man was an undischarged bankrupt, 
but I did not know whether it was true or not". - You are trying to ease our 
position, make it clearer for us, really? - (Mr. Bell): I think this is the 
point. At the present moment, if bankers become aware or hear of the 
possibility of a customer being a bankrupt, they search. They must do 
that, because the result of this Section 47(2) is that if they "ascertain" 
that the customer is a bankrupt then they must return the cheques there- 
after and inform the Official Receiver of the existence of the account. 

If what you intend is that merely on hearsay a banker is immediately to 
stop an account and return all cheques, we might be in extraordinary 
trouble. There might be some confusion over names, different spellings 
of names, and so on, and having regard to the rumours that go round about 
small firms being in difficulties, I think our view would be that we would 
rather retain the wrord "ascertained" than import some rather nebulous words 
such as "received notice". 

1683 . I quite see your point about that. The point is that ascertainment 
is something quite definite, and notice might include rumour. I 

think possibly we ought to consider leaving the Section as it is. - 
(Mr. G-alpin): It has worked quite we ll for forty years. 

1684. Has it? - X think we would agree on that. - (Mr. Harwood): Yes, 

undoubtedly from our point of view. - (Mr. Bell): Yes. 
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i 685 • Well, Gentlemen, I do not think we need, detain yon any longer* We 
are very much obliged to you for coming. - (Mr. Galpin) : May I just 
clear one point? There was something we have got to think about - could 
we have a stated case? We were to think about the deeds of arrangement, 
and I should rather like to have a stated case to consider. You see, we 
are a deputation from a fuller committee, and I would like to have it in 
black and white if I may. 

1686 . The Section that deals with accounts opened by deed trustees, or the 
idea of the banker being protected in regard to transactions on such 
accounts, or both? - (Mr. Marwood): It was the two. 

1 687 • Xes, we can send you a copy of the two draft subsections, and if you 
have got any further views about them you could perhaps write to 
us. - Xes. Thank you, that should help. 



(The witnesses withdrew) 
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1688. Chairman : Gentlemen, according to my note we are starting your 

memorandum at the passage dealing with fraudulent preferences, and 

you are suggesting that other persons than creditors and sureties should be 
included. Could you explain to us what sort of persons you have in 
mind? - (Mr. Muir Hunter) : The point can be best illustrated by a set of 

facts. A is a creditor, and the bankrupt pays him within the six months; 

A has not exerted any pressure of a kind normally recognised, such as 
threatening to prosecute him or to make him bankrupt. The question is, 
what was the state of the bankrupt's mind at the date when he made the 
payment? If the bankrupt was really intending to benefit not A, whom he 
has no cause to love, but some other person who might be expected to 
receive benefit or avoid prejudice from A, that would not be a preference 
under the present Act. The case can be illustrated as a question of 
principle by the amendment which was introduced in 1913 , providing that it 
should be a voidable preference to pay a creditor with a view to benefiting 
a guarantor. That specific case of the third party has been provided for 
by the statute, and the facts of the case of Re Cutts, in which this point 
came specifically to my mind, seemed to me to require some consideration. 

In Cutf s case the Court of Appeal in fact decided in favour of the trustee, 
on the ground that the bankrupt must be deemed to have had the intention to 
prefer the creditor, but my own view of the case was that the bankrupt' s 
real intention was to save from ruin an employee of his who was a director of 
of the creditor company, a building society, and did not intend to prefer 
the creditor within the ordinary meaning of the word. In argument various 
possible sets of circumstances were envisaged, such as that a man might pay 
a creditor who was his brother-in-law, not because he loved him, but because 
the brother-in-law said he would make it hot for the bankrupt' s -wife, 

1689 . Would it not be a very simple case of the kind you had in mind if we 
suppose that X owes money to A, A in turn owes money to Y, who is 

X's brother, and X pays A in the hope that A will then pay Y? - Yes. 

1690. You suggest that that sort of transaction ought to be within the 
Section? - I think it is worth consideration. As you will be aware, 

perhaps, the proof of the bankrupt's intention is. one of the most difficult 
things to establish, and unless you can generally speaking show that they 
are blood relations or business associates, or something of that sort, you 
are always liable to be met with the answer; "The onus is on you". 

1 691 . Would you like the law restored to what it was thought to be as a 
result of Re Cohen, that proof that a man was in fact preferred 

shifts the onus to that man to show that the bankrupt had no intention to 
prefer him? - I personally would favour that, but I cannot speak for my 
colleagues. - (Mr. Duveen) : I agree entirely. 
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1 692 . Have you any views about that, Mr. Chandler? - (Mr. Chandler): les, 

I agree. 

1693. Then if we are going to put hack the clock about fraudulent 
preferences, do we want to put it hack to the Clauson view or the 

Eve view about sureties? - (Mr. Muir Hunter): It would certainly simplify 

procedure, because if you take the case of a bank — I expect you have been 
hearing this from the bankers 

1694 * Yes, we have. - If the money is paid into a bank account, which has 
the effect of discharging the guarantee, you have to go to the bank 
first. They are rather formidable antagonists who may choose to fight 
you on their own ground, and it is up to them to take third party proceed- 
ings if they think fit. 

1695. That means, does it not, that the risk that the surety may have dis- 
appeared or himself become insolvent falls on the innocent banker 

and not on the representative of the debtor' s estate? - Yes, I think I 
would agree. 

1696 . Do you not think that is wrong? - Yes, personally. It would be 
necessary of course to provide that the bank might be brought in, in 

that case, if it were thought that the debtor really intended to prefer the 
bank as well. 

1697. But there are few men who have an affection for a limited liability 

company, are there, really? - (Mr. Figgis): I would have thought 

prima facie one should sue the person -who gets the money and not, in the 
first instance, the surety, who may or may not turn out to be liable to 
the full amount in the end, because the usual practice of the banks is to 
prove, and hold anything they may obtain from the surety on suspense 
account, and -the surety' s final liability to the bank may not be 
ascertained until some long time afterwards. It would be wrong in those 
circumstances that he should have to provide the full amount of the 
preference, when his ultimate liability may be a good deal less. 

1698 . It might create a muddle, it is quite true. - It may be rather hard 
on the bank, but surely it is rather hard on them for the reason that, 

if he has disappeared, they have advanced money on a guarantee of a not too 
good surety. 

l699« Yes, that is so. - (Mr. Muir Hunter): May I link up what you were 

just saying on the subject of "nobody loves a limited liability 
company"? With all possible respect to the witnesses who have just left, 
one does come across cases in which a man pays off his overdraft at a bank 
in circumstances which one would normally think would be suspicious, but 
everybody says "Nobody loves a bank". It might well be, and is in fact 
the case occasionally, that he pays off his overdraft to the bank to save 
the bank manager's skin: the bank manager has been carrying him well above 

the limit, or even in certain circumstances might be in secret partnership 
with him, and the bank manager may say: "If you do not pay this off I 

shall be dismissed". That is an example of another party benefiting. 

1700. It is another example of your other persons? - Yes, I was linking it 
up particularly with your point about the bank. 

1701 • Do you think it would be a good idea if payments made in the last 
three weeks, which in fact resulted in a preference, could be 
attacked irrespective of the debtor's intention? I mean three weeks 
before petition. - (Mr. Chandler): Not three months? 

1702. No, three weeks. — (Mr. Duveen): Should be treated as preferences? 

1703. Should be treated as preferences and recoverable as preferences 
whatever the debtor' s intention. There would have to be some 

protection of course for transactions in the ordinary course of business, 
and so on. - (Mr. Figgis) : I am rather thinking aloud now, but how does 

that tie up with relation back? 
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1704. There is no difficulty there, relation back might continue at three 
months. - Yes, but the payments might be recoverable anyway by virtue 

of relation back. 

1705. They would be, unless the payee could get himself otherwise within 
Section 45. - It is pretty well only in the case of the debtor 

presenting his own petition that the suggestion would have efficacy. 

1706. You might well get the case of a debtor's payment during the last 
three weeks to somebody who was in a position to say "I had no 

notice of the impending bankruptcy, and I took the payment honestly". - 
(Mr. Muir Hunter): What is sometimes known as putting one's house in 

order. 

1707. Yes. - I think that requires some consideration. - (Mr. Duveen): 

I do not for the moment see why a man who has threatened proceedings 
against a debtor, without any notice of an act of bankruptcy, and gets paid 
as a result of the threat of proceedings within three weeks of the petition, 
should be in a worse position than a man who gets paid in similar circum- 
stances four, five, six or seven weeks before. 

1708. I agree the three weeks is an arbitrary period, but some people feel 
I think that the difficulties in the way of a trustee trying to 

recover a fraudulent preference are so great that there should be a short 
period during which his burden of proof is substantially lightened. I do 
not say there is any magic in the particular period of three weeks. - You 
say "substantially lightened", but I thought you were suggesting that in 
the given period it should be treated as a preference whatever the true 
facts. 

1709. You mean, irrespective of the debtor's intention? - Yes. Forgive 
me, but that is another way of saying that there should be an 

irrebuttable presumption that it is a preference. 

1710. Yes, if it, in fact, results in one. - But would you not get over the 
difficulty by transferring the onus in every case to the payee, to 

prove that there was no preference. 

1711. That would mean, in other words, if you restore the position to what 
it was thought to be after Re Cohen the three week business is 

unnecessary? - Exactly. 

1712. Mr. Emmerson : With the duty on the trustee to go back for six months 

in far more detail, if you are transferring the onus to the creditor 

completely? - No. What I am saying is that where there has been a payment 
within six months, the onus is on the payee to prove that there has been 
no fraudulent preference. 

1713. Chairman : I think Mr. Emmerson* s point is this: if that is done, it 

means that a trustee in bankruptcy in substantially every case must 

investigate every payment made wuthin that six months period. - He has to 
do that anyway, has he not? - (Mr. Muir Hunter) : In practice, these things 

stick out like a sore thumb. - (Mr. Duveen): I would have doubted whether 

there would be any more work put on a trustee in bankruptcy if you shifted 
the onus, because I agree that in most of the cases it is quite obvious 
from the facts and it is impossible to dispute it. - (Mr, Chandler): I 

suppose you have in mind that the payment should be out of the debtor* s 
own monies, not third party money? 

1714. Not third party money, no. Another thing that did stick in our 
minds which I should think you would probably agree about is this: 

at present, if the bankrupt pays after petition, as in Re Seymour, -that is 
unassailable. That is a ridiculous state of affairs. - (Mr. Muir Hunter): 
Yes. - (Mr. Duveen): Yes. 
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1715. But that could very easily be put right by a very simple amendment to 
the Section? - I am very sorry to interrupt, but you said that we had 

got to fraudulent preference. According to my notes we have not dealt 
with Nos. 6, 7 and 9 in our observations. It may be that you have no 
questions, of course. 

1716. I thought we discussed No. 6 last time? - I beg your pardon; you 
are absolutely right. We did deal with No. 6. 

1717. I have a strong recollection of that. - Yes, I am very sorry. We 
did not deal with No. 7» 

1718. No. 7; that is "After-acquired Earnings"? - Yes. It may be that 
you have no questions. 

1 7 1 9 • I think the easiest thing would be for you just to run your eye over 
a revision of Section 51 which you will find opposite page 40. 
Perhaps before you look at that I should tell you that we had under con- 
sideration whether we would not suggest taking away the necessity for the 
written consent of the chief officer in subsection (l) and, instead, 
providing that the Court must consult the chief officer. - (Mr. Chandler): 
As regards the Army and Navy, I understand it was the practice of the Navy 
never to consent to an order and it was the practice of the Army to con- 
sider each individual case. It was the same with the Customs. I thought 
you might like to know that because, particularly in regard to certain 
officers in the Navy, such as navigation officers and submarine officers, 
the Navy took particular care that they should not be worried with 
financial difficulties having regard to the personnel in their charge and 
the value of the property at stake. 

1720. That is very interesting; thank you very much. - (Mr. Figgis): The 

intention here is to take in the earnings of the professional man. 

Say a doctor who is in private practice? 

1721. The person we are particularly thinking about is the one who causes 
great difficulty at the moment, and that is the variety artiste. - 

And who is in receipt of other remuneration. - (Mr. Chandler): It not 

infrequently happens -when one is dealing with an enployee of a firm and 
the Court has made an order for payment direct that they promptly dismiss 
the man. 

1722. I do not see how you can stop them doing that, do you? - No. 

1723« I do not know if you have had time to consider this rather lengthy 
Section? - (Mr. Figgis): As far as I am concerned, it has taken 

in everything that we had in mind. - (Mr. Duveen): It appears to cover it, 

yes. 

I722f. That brings us to deeds of arrangement. - (Mr. Chandler): Perhaps 

you would like me to mention this: there was a conference between 

Mr. Justice Clauson and Mr. Justice Luxmoore and Mr. Justice Farwell and 
they went into this matter of .the lack of control of the Board of Trade 
over trustees. 

1725* Deed trustees? - Yes. It arose out of a case before 

Mr. Justice Luxmoore. The three Judges had a meeting at which I 
was present, and after discussing the matter they requested me to obtain 
an appointment with the Inspector General of the Board of Trade, as 
representing them, to enquire exactly what powers the Board of Trade had 
over trustees. I kept that appointment and saw the Inspector General, 
and reported back. There was another conference with the Judges, and of 
course it was perfectly clear then that the Board of Trade had no inherent 
power over trustees in deeds of arrangement, and their Lordships thought 
that in the circumstances there should be some power. They thought that 
there should be incorporated in the then Deeds of Arrangement Act a power 
to make an order of supervision analogous to that in conpany' s winding-up. 
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They thought that that would he a short way of giving the Board of Trade 
the fullest possible control in those circumstances Over deed trustees, 

1726. Mr, Emmerson : Company’s voluntary winding-up or compulsory 

winding-up? - Voluntary winding-up. The Court might, on application, 

make a supervision order and give all necessary directions in regard to it - 
a very wide authority. 

1727. Chairman : A deed of arrangement is, after all is said and done, a 

contract. - That is exactly -what was thought. 

1728. And it is paramount public policy that you do not lightly interfere 
with the sanctity of contracts. -.Yes, every deed of arrangement is 

a contract. 

1729. And the Board of Trade is not a party to it. - No. Therefore the 
application should he made to the Court hy the Board, in suitable 

circumstances, to make an order for supervision. Then the Court would 
construe the deed of arrangement and given any necessary direction as they 
thought fit. But they did not think it desirable that the Board should be 
given carte blanche power to interfere. 

1730. What would you say to this idea which certain witnesses have put 

forward to us: that if the creditors, or a majority of them, think 

that the arranging debtor has been guilty of misconduct, either before or 
after the deed, the trustee should have power to apply to the Court for a 
receiving order and the receiving order should operate as if it were made, 
at the date on which it was made, on the debtor' s own petition? — 

(Mr. Duveen): "Shall have power to apply to the Court" or "should be his 

duty to apply to the Court?" 

1731. I think we made it his duty to apply and gave a discretion to the 

Court, - (Mr. Chandler): Where there has been a breach of the 

conveyance? 

1732. No; we purposely left it at the wide word "misconduct". The 
experience of the witnesses was of an arranging debtor who prevented 

the trustee from taking property assigned to him with a shotgun. - 
(Mr. Muir Hunter): It is true, of course, that once the deed has become 

binding by lapse of time and has been assented to, you can never have a 
bankruptcy petition thereafter by any creditor. I think it is desirable 
m a special case. - (Mr. Duveen): Yes, we think that is a good idea. 

1733. We do not want to bother you with all the detail of this, but you 
q^te approve of the idea in principle? - Yes. (Mr. Figgis): I am a 

little doubtful about it because it seems to me like putting a weapon in 
the hands of the creditors in effect to do what they have contracted not 



1734. Yes, it does. On the other hand, the debtor is nrotenterl hv the 



1 

a lrauauienx prererence. 





(59944) 



256 



Printed image digitised by the University of Southampton Library Digitisation Unit 



1738 . I imagine that that 'would depend on circumstances, would It not? - 
(Mr.. Muir Hunter) : There is a clause current in all the printed 

deeds which says at the end - in the Solicitors* Law Stationery Society 
deed - "if the de ’ btor sha11 have concealed any part of the property exceed- 
ing fifty pounds, this deed' shall he void" « most inept words. I think 
something as you suggest might be a better alternative. 

- 1739 . What you are saying rather answers the next question I was going -to 
ask you, which was whether you think that a model form of deed, 
fixed by statute, is desirable or no.t? - (Mr. Figgis): Yes. - 

(Mr. Chandler): I think it is, one which incorporates the provisions of t 

the Bankruptcy Act with regard to the administration and distribution of 
the bankrupt* s property. In Re Casse, [1937] Ch.4-05, 1937(2) L.T.R.528, 
where the deed did not incorporate the bankruptcy sections as regards 
proofs, Mr. Justice Luxmoore dealt with the point very thoroughly that the 
meaning of the words "creditors", "debtors", or "debts" in the deed must 
he construed in the light of the terms in the deed of arrangement. 

1740. You do not think it should be conpulsory? - (Mr. Figgis): No, but I 

think there should be. a standard form. The reason I say that there 

should be a standard form is merely echoing what you said earlier on, that 
this is a contract between three parties and they are entitled to make 
whatever contract they like and if, owing to the particular circumstances 
of the case, the standard form would not fit what they required, they 
should be able to make their own. - (Mr. Muir Hunter)-: I agree. 

1741. In that case, does the standard form serve any purpose more useful 

than a stuffed pike hanging up in a bar parlour? - (Mr. Figgis): In 

practice, yes, because people use it. 

1742. Mr, Lloyd Williams : Is there any point in having a statutory form 

if it is optional? - (Mr. Duveen) : None at all. 

1743. Chairman : Have you any views on the question of what sort of deed 

ought to be registered, because it occurred to us that unless money 

or property passes, or is going to pass, from the debtor to the trustee 
under the deed there is really no point in having a registration of it. 

Take, for example, the pure deed of composition in which a third party can 
put money into the hands of the trustee and pay X shillings in the £ to the 
creditors; do you think there is any need to register a document of that 
kind? - I cannot think of any offhand. - (Mr. Chandler): In one payment or 

a realisation of property over a period? 

1744. Not realisation at all; a pure composition in which the money is 

going to be put up and distributed. - (Mr. Duveen): Coming back to 

your last question, I think we are agreed that under the present Act such 
a deed of arrangement would be caught, but there does not seem to be any. 
reason why it .should be caught - why it should be necessary to register 
it, - (Mr. Muir Hunter) : The only conceivable justification I can think of 

is that it constitutes a record of the debtor's insolvency, being a 
question which is material in any subsequent bankruptcy. That is the only 
reason I can think of. 

1745. You do not register other acts of bankruptcy. There is no parti- 
cular point in registering this one merely because it may be an act 

of bankruptcy? ~ Not an act of bankruptcy. I can best illustrate this by 
referring to Section 26 and the concluding words of the public examination 
"Have you ever made a composition with your creditors?" If you have, it 
is equivalent to bankruptcy for purposes of conduct. 

1746. It is hardly worth bothering to register it just for that purpose? - 

(Mr. Duveen): No. 

1747. I do not think we dealt with your suggestion about Section 18. - 
You said last time that you were not allowed to deal with the 

Rules. 
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1748. If your suggestion were adopted, it would "be an amendment to the Act, 
bringing the Rules into the Act itself. - This arises out of 

Re Fletcher. There is no doubt that as things are at present the Act an4 
the Rules say two quite different things. 

1749. "What you want is simply an amendment to the Act which would incor- 
porate the existing Rules? - Yes. - (Mr. Muir Hunter): We want to 

make ah honest -woman of the Act. 

1750. Or an honest woman of the Rules? - (Mr. Duveen) : The Act and the 

Rules should read the same. 

1751 • If we may pass on, I do not myself quite understand why you want to 
fuse Sections 45 and 46 , one of which deals with payments etc. to and 
the other to payments by, the bankrupt. - (Mr. Muir Hunter): Old 

Section 45(b) refers to payment or delivery to the bankrupt and so does 
Section 46. One is impeached by notice made of a bankruptcy; the other 
is impeached by notice of petition. Section 46 was inserted in 1913 to 
overcome the difficulties that arose where a plaintiff, who had coirinittod 
acts of bankruptcy of which the defendant knew, sued the defendant for sums 
of money. The defendant could not pay the plaintiff because of an act of 
bankruptcy and it was not considered that he should pay in Court because 
the proceedings would be stopped short. Therefore, as you have in this 
case notice of an act of bankruptcy but not of a petition, you could pay 
a debtor who ex hypothesi had committed an act of bankruptcy, or his 
assignee. Section 46 was grafted on to the Act without sufficient con- 
sideration being given to Section 45 • 

1752. Do you think it would be possible or desirable in Section 45 > proviso 
(i), to put in the words "before the gazetting of the receiving order 
and without notice thereof"? That, we thought, would possibly make it 
quite unnecessary to preserve the very complicated and difficult Section 4 
of the 1926 Act. - Subject to the stay of advertisement- having been granted, 
which might last for months. 

1733* It might indeed. - (Mr. Chandler): Before the publication of the 

advertisement? 

1754* Yes. - That would meet Section 4 and combine the two Sections. 

1755* If we had that in Section 45* you would not need Section 4 of 1926. 

Do you see any objection to getting over the difficulty in that way? - 
(Mr. Duveen): No, I do not. 

1756. "What we could not see how to do was to ensure that the Court should 
realise that, if they stay an advertisement, they are doing a very, 
very serious thing. I am afraid it is not always realised as much as it 
should be. But we do not see how one can make sure of that. - 
(Mr. Muir Hunter): Section 4 is no good as it stands. 

1757* It is an awful conundrum, - The only known case was heard before 

the Chief Registrar of Friendly Societies, who battled magnificently 
with it. 

1758. You think Section 54 wants general reconsideration and redrafting? 

It is rather a muddle as it stands. - (Mr. Figgis): I do not know 

whether this is a matter for express provision. The conflict between 
this Section and the Rent Acts has now, I think, arisen on two or three 
occasions; I think there have been decisions on the point in the County 
• Court. One gets this situation: a tenant in possession of rented 

controlled premises, his trustee disclaims, the landlord applies to the 
Bankruptcy Court that a sub-tenant either take a lease or be barred from 
any right, title or interest in the premises, the sub-tenant having 
previously been a controlled tenant; the landlord then goes to the 
County Court and says "You have been barred from any right,, title or 
interest and that includes your rights under the Rent Acts". 
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1759 * D° you think we are bound to solve that by amending the law of 
bankruptcy? I think we shall go round that fence. - 
(Mr. Muir Hunter): Do not deprive us of all our cases. 

1760 . As regards your idea of transferring a motion without transferring 
the -whole bankruptcy, that could be met quite simply by putting into 

the transfer Section, after "the proceedings", the words "or any part 
thereof". - (Mr. Duveen): I think so. 

1761 . Anyhow, it is a very simple bit of drafting. - (Mr. Figgis): It 

■would be extremely useful. - (Mr. Muir Hunter): There is a shorter 

and less complicated point that I had in mind when we were discussing this, 
and that is that the words in Section 54 which refer to vesting orders of 
part of the disclaimed property might perhaps be made a little clearer. 

If you have a house consisting of four flats, it would appear - it is 
not very clear - at the present time that the Court can make a vesting 
order in favour of each sub-tenant of his flat. It is not entirely free 
from difficulty, but it could be done. 

1762. You think that it should be possible and clearly possible; is that 
right? - It is very curiously worded. In Section 54 subsection ( 6 ) 

proviso, after clauses (a) and (b), it goes on: "... and in either event 

(if the case so requires) as if the lease had comprised only the property 
comprised in the vesting order 

1763 . It is expressed rather in the manner of the looking glass. It should 
be the other way round? - Yes. Such an order is reported to have 

been made in cases of areas of building land with separate plots, if I 
remember rightly. 

1764. As to deceased insolvents, we are proposing to do what you suggest to 
get over the obstacle, I think the siirplest way would be by enabling 

the Court to dispense with service, would it not? - (Mr. Duveen): Yes. 

There is no one to serve on. 

1765. Service of notices out of jurisdiction: you would like that provided 

for in like manner? - Yes, entirely. 

1766. Do you think that the time for compliance with the bankruptcy 
notice is too long, or should it be left? — We think it is long 

enough. 

1767. I think one thinks about the time for conpliances and the time for 
filing an affidavit of counter-claim as very much too short. - 

(Mr. Chandler): I would suggest that the time for compliance should be 

fourteen days and the time for filing an affidavit should be seven days. 

It would enable the client to find a solicitor, but in seven days it is 
rather difficult. 

1768. There is one other thing which affects you. We were considering 
giving the House of Lords power to sanction an appeal to itself. 

That, I should have thought you would favour? - (Mr. Duveen) : Yes, from 

every point of view. 

1769. There is one other point I wanted to deal with; I am rather 

surprised that you did not mention it. Do you not think that some- 
thing ought to be done about counsel* s fees still, as it were, earmarked 
in the hands of the bankrupt solicitor. If I remember, Clauson J . said 
that you are not entitled to be paid on the basis of it being trust money 
and. you have not even the right of proof. - (Mr. Chandler): I think the 

trustee will admit a proof, provided the solicitor has received the money. 

1770. Surely there is no right of proof? - Mr. Kingham established a right 
of proof where the lay client had, in fact, paid to the bankrupt 

solicitor the counsel’s fees. 
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1771. Be that as it may* if* "the lay client; has paid the fee to the 
solicitor and if, applying the rule in Clayton's case and Re Hallett's 

Estate, you make sure that the money is still in the solicitor' s bank 
account, it seems to me that counsel should be paid in full and it should 
be treated as trust money. - (Mr. Muir Hunter): That question is in the 

hands of the Bar Council at the moment and X was asked to write a note on 
this point. After consideration it seems to me that there is absolutely 
no right of proof at all. Furthermore, counsel has been acting for the 
bankrupt, and I can imagine certain creditors would desire to challenge 
the validity of counsel' s advice or actions, which they presumably would be 
entitled to do. - (Mr. Chandler): As a matter of fact, I am engaged on a 

case in which four counsel have submitted proofs to the Official 
Receiver. - (Mr. Figgis): Probably, where the money is still earmarked, 

say, in a client' s account, or is later recovered by the trustee in bank- 
ruptcy from the lay client, the trustee would probably be under an 
ex parte James liability to pay counsel in full, 

1772. I cannot speak for my colleagues because we have not considered this, 
but I should have thought that we could have strengthened your hands 

if, after the words in Section 38 "property held by the bankrupt on trust 
for any other person", you put "including", ^hc case of a Bankrupt 
solicitor, counsel's fees". - There is a little difficulty about that 
because that means that the trustee in bankruptcy could not recover from 
the solicitor's lay clients the whole of their commitments. 

1773. Yes, he could, if he had part in trust for the creditors and part in 
trust for counsel. - Under Section 38 , the right to recover counsel's 

fees would not vest in him. You say that you have not discussed this, but 
that possibility crosses my mind. 

1774. We will bear that in mind when we do come to discuss it. - As this 
affects the Bar in general, I for myself would not desire to influence 

the minds of the Committee on a matter which the Bar Council have not so far 
had an opportunity to consider. 

1775. When will the Council have a chance of considering it? - I have given 
them this memorandum. I can leave a copy with the Committee if they 

would like to see it. Could you possibly invite the Bar Council to make a 
submission on it? 

1776. I was going to suggest that perhaps they might like to let us have a 
supplementary memorandum, merely a note in writing as to what their 

views are. — Then could I leave that with one of your Secretaries? 

1777. I should be very grateful indeed. I think that is all we wanted to 

ask. Thank you very much. Gentlemen, I am sorry you had to come 

again. 

(The witnesses withdrew) 
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FIFTEENTH DAY 

Monday, 24th September, 1956 
Present 



HIS HONOUR JUDGE BLAGDEN (Chairman) 

MR. C.E.M. EMMERSON, F.C.A. 

MR. H.E. PEIRCE, O.B.E., J.P.- . 

MR. B.E.P. MACTAVISH . ) Joint 

MR. C. ROY WATEEER, I. S. 0. ) Secretaries 



MEMORANDUM SUBMITTED BY TEE BOARD OF INLAND REVENUE 

Introduction 

1. The extent of the Inland Revenue Interest in bankruptcy law and 
practice is shown by the following table comparing the number of Receiving 
Orders made on Petitions presented by the Commissioners of Inland Revenue 
with the total number of bankruptcies for the calendar years 1938 and 1947 
to 1955. 



Calendar 


Receiving 
Orders on 


Year 


Petition 



of C.I.R. 



1938 


approx. 25 


1947 


62 


1948 


133 


1949 


■145 


1950 


173 


1951 . 


166 


1952 


167 


1953 


257 


1954 


321 


1955 


320 





C.I.R. 


Total 


Petition 


bank- 


cases as 


ruptcies 


percentage 



of total 



661 


% 


1,132 


fljS 


1,491 


1C $ 


1,823 


% 


1,816 




2,043 




2, 222 


11 fo 


2,247* 


V$ - 


2,197* 


14.5$ 



Moreover, it is safe to say that debts for one or more of the taxes 
administered by the Board figure among the liabilities of most of the 
Debtors in respect of whom Petitions are presented by other creditors. 



2, The most important cause . of , the striking increase as compared 
with pre-war in the number of cases in which the Board has felt compelled 
to resort to bankruptcy proceedings was the passing of the Crown Proceedings 
Act, 1947, Section 26(2) of which applied the provisions of Sections 4 and 5 
of the Debtors Act, 1869, to debts due to the Crown, with the exception of 
sums payable in respect of Death-Duties and Purchase Tax. Until 1947 debts 
owing to the Crown were outside the provisions of the 1869 Act, which went a 
long way towards abolishing imprisonment for debt, and the Inland Revenue 
was able to rely largely upon old forms of Writs of Execution, in particular 
the Writ of Capias ad Satisfaciendum. There is no doubt that the prospect 
of a term of imprisonment persuaded very many dilatory taxpayers to meet 
their obligations to the community, and, although the Board was obliged to 
issue many warnings, only in a very' few cases were debtors actually com- 
mitted to prison. (The Board did not, of course, use the Writ of Capias 
if they were satisfied that the debtor was not giving unreasonable pre- 
ference to other creditors and was genuinely unable to pay his tax debts 
111 full or to increase the rate at which he was discharging them. ) Other 
forms of execution or bankruptcy proceedings were relied on mainly where 

* These figures have been compiled from the . "London •Gazette.%... u - 1: ; yj. u- ^ 
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the circumstances of the case and the size of the debt were such that the 
defaulter might well have thought that a term of imprisonment (which as a 
matter of public policy, could hardly be allowed to last longer than* a few 
weeks) would be worth enduring for the sake of expunging the debt, 

3. The Crown Proceedings Act, 1947, and a variety of other circum- 
stances have made the problem of collecting tax debts in the relatively 
few intractable cases much more difficult in recent years. The great 
majority of taxpayers are, of course, dealt with by the normal tax collect- 
ing machine and clear their liabilities in commendably quick time. With 
the remainder, however, involving those who are naturally bad payers or 
who have fallen on difficult times, the Board* s officers make every effort 
by correspondence and if necessary personal calls, to obtain full details ’ 
of the taxpayer* s circumstances and the reason for his default and, in 
appropriate cases, offer to accept instalments over a reasonable period. 

If unjustifiable delay in payment continues and recovery by way of distress 
or summary proceedings is barred by time, the amount of the debt or other 
circumstances, judgment is obtained. Failing payment, all the known 
circumstances of the case are then reviewed by the Board, They may, as a 
result, decide in cases of exceptional hardship not to press for payment, 
or they may make a further attempt to agree reasonable instalment arrange- 
ments, or they may decide that the judgment must be enforced without 
further delay. If the decision is to enforce- the judgment, consideration 
is then given to the possibility of using other means of enforcement than 
bankruptcy proceedings. Only where these seem inappropriate is the 
assistance of the Bankruptcy Court sought so as to ensure a proper 
division of the assets between the creditors. 

Priority of Debts: Section 33. Bankruptcy Act. 1914 

4, With one important exception the Inland Revenue's status under 
bankruptcy law is that of an ordinary creditor. The exception is the 
preferential right accorded to certain tax debts by Section 33(l)( a ) of the 
Bankruptcy Act, 1914, and by provisions in tax legislation. The Committee 
will no doubt wish to have the Board* s observations on this question. 

5, The antiquity and extent of the Crown’s prerogative in the 

recovery of debts at common law is indicated by the following passage from 
the judgment of the Privy Council, delivered by Lord Macnaghten, in 
Commissioners of Taxes for New South Wales v. Palmer [1907] A. C. 179 a t 
page 182, His Lordship said: "In Rex 'v. Wells 16 East, 278, 282, in a 

passage which has been often cited, Macdonald C. B. says: *1 take it to 

be an incontrovertible rule of law that where the King's and the subject's 
title concur the King* s shall be preferred* . Except so far as the Legis- 
lature has thought fit to interfere, the rule is one of universal applica- 
tion, and perhaps not unreasonable, when it is considered that, after all, 
it only means that the interests of individuals are to be postponed to the 
interests of the community. The rule is enunciated by Lord Coke in 
Quick* s Case [1611] 9 Hep. 129b. Prom Lord Coke's time to the present 
day it has never been questioned as a rule of law, and, so far as their 
Lordships are aware, there has never been any attempt on the part of any 
Court to limit the generality of its application except in the present 
case, and in two recent cases in the Colonies which will be referred to 
presently." This privilege extended to all assessed taxes until 1849, 
when legislation limiting the extent of Crown preference on the matter 
was enacted. In Pood Controller v. Cork [1923] A. C. 647, the House of 
Lords held that the prerogative had been given up in exchange for the 
statutory right of priority for an amount not exceeding tax in respect of 
one year* s assessment. 

6. Against this historical background the provisions of the second 
part of Section 33(l)( a ) and previous enactments back to 1849 are seen 
to create a position of special privilege for Ipland Revenue duties, bu 
to introduce limitations to the position previously existing. The 
general effect of the present law is to recognise the special nature o a 
tax debt to the Crown but, in the interest of other creditors, to impose 
a ceiling to the amount which may be treated as preferential. 
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7 . Apart from history the case for preference can, the Board submit, 
be justified on a number of grounds. In the first place, there is the 
consideration that an obligation incurred to the community at large, 
whether it is of a monetary nature or not, is of a different character from 
one incurred to a private individual. This consideration has particular 
force in the case of tax deducted by a bankrupt from the remuneration of 
enployees under P.A.Y.E. which, by Section 30, Finance Act, 1952, was made 
preferential to the extent of the amount so deducted in the 1 2 months 

next before the date of the Receiving Order. It is not, of course, all 
debts to the Crown which fall within this special category; what may be 
called ordinary commercial debts (e.g. those due to Government Departments 
for rent of premises or hire of machinery) are in no different position 
from a commercial debt to a private person and the provisions of Section 33, 
from which the Crown's preferential rights arise, are confined to such 
debts as those for taxes and National Insurance, This limitation suggests 
the second justification for the present scope of preference. 

8 , The obligations which now rank in priority are all of a kind 
which are incurred automatically under some provision of the law and are 
not obligations entered into by a creditor voluntarily. The business man 
only gives credit to customers if he thinks the risk of default or delay in 
payment is worth taking; he can threaten to cut off further supplies 
altogether if a debtor appears likely to default. The Revenue Departments 
and the rating authorities have no such choice as to whether or not they 
should enter into financial transactions with a particular individual; 

they are involved willy-nilly. This point was made in debate during the 
Committee Stage of the 1947 Companies Bill when an amendment was moved to 
abolish the corresponding preferential rights in company liquidations. 

The then Solicitor-General said: 



"We feel that the general body of citizens in their capacity as 
creditors as a State must come before the claims of individual 
creditors who are free to accord or refuse credit to the company 
while the general body of citizens are not free to do so," 
[Parliamentary Debates, Standing Committee B 3/7/47, Col. 247.] 

9. There is a further consideration arising from the special 
position of the Revenue Departments and the rating authorities. A 
supplier, by reason, for example, of his ability to refuse further 
supplies, is in a much stronger position up to the date upon which a bank- 
ruptcy takes effect and the experience of the Board is that the sanctions 
open to the private creditor result in his receiving some preference in 
practice over tax creditors until a Receiving Order is made. In many 
cases the statutory preferences laid down in Section 330 )( a ) g° only 
some part of the way towards restoring an equitable position. 



10. The Committee will be aware that the Board are able to choose 
(except in the case of tax deducted under P.A. Y„E, ) which year! s taxes 
should rank for priority, whereas for rates and National Insurance only 
those debts becoming due in the year immediately preceding the Receiving 
Order are preferential. This option was affirmed by a decision of the 
Court of Appeal in 1 950 in re Pratt (a Bankrupt) ex parte Commissioners 
of Inland Revenue v. Bernard Phillips ([1951 j Ch.' 225; 31 T'.C. 506). 



11* There are, in the Board's view, good reasons for this difference 
in treatment. Rates and National Insurance contributions, the Board 
assume, do not normally vary substantially in amount ^rom year to year. 
Moreover, as these liabilities are readily ascertainable in amount in most 
oases, a Receiving Order would presumably normally be made within twelve 
months of the due date of payment of the ol.de st arrear. In the case of 
taxes assessed upon income, however, these frequently fluctuate widely 
trom year to year and it may inevitably be some considerable time after 



the 



income has accrued before they are discovered and determined, parti- 



cularly in the case of negligent and unscrupulous taxpayers 



12, In this connection the Board would draw the Committee's 
a tent ion to the following remarks of Jenkins, L. J. , in re Pratt cited 
a ovc j regarding a suggestion that the preferential assessed taxes, etc. , 
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were those for the twelve months ended 5th April next "before the date of 
the Receiving Order: - 

"I think it would he an unreasonable result if where a bankrupt with 
a diminishing income incurred large tax liabilities, say, two or 
three years before the date of the Receiving Order, and incurred no 
such liability in the financial year immediately preceding that date 
there was no priority for any of that tax because (although it was 
unpaid tax which had been duly assessed on the bankrupt) it all 
related to a year or years earlier than the last complete fiscal 
year preceding the date of the Receiving Order. I think that this 
result of the construction placed on the subsection by the Divisional 
Court would really contradict the primary provision to the effect 
that all assessed taxes are to rank for priority subject to the 
qualification later imposed." (Vol. y\ Tax Cases, page 526.) 

13. In short, the method of applying the principle of preference 
which leads to the greatest degree of consistency in treatment between 
case and case is, in the Board* s view, that embodied in the present legis- 
lation and there is no doubt that to bring the preference for Inland 
Revenue duties generally into line with that for rates and National 
Insurance contributions would radically reduce the Exchequer yield in 
bankruptcies. 

Observations on the particular matters referred to in Paragraph 3 of the 
Joint Secretary 1 s letter of 2nd November, 1 955 

14. The sub-paragraphs below are numbered to correspond with those 
in the Joint Secretary' s letter. 

(1) Discharge of Bankrupts . The experience of the Board does not 
suggest that any change in the present procedure is required, but 
they would not object to the introduction of an amended procedure on 
the lines of the scheme outlined in the Appendix to the Joint 
Secretary's letter of 2nd -November, 1955. Any such amended pro- 
cedure might well, in the Board* s view, contain further safeguards 
for creditors. Thus, for example, where the conduct of the bank- 
rupt subsequent to the Public Examination calls for censure or is 
otherwise objectionable it should be open to the Official Receiver, 
Trustee or creditor to apply to the Court for a reconsideration of 
the automatic discharge. A provision along these lines should be 
additional to any "caveat" which might be entered at the conclusion 
of the public examination as suggested in the scheme outlined in the 
said Appendix, 

( 2 ) The Board have no comments to offer on this point, 

( 3 ) Monetary Limits . The Board wish to comment only upon the 
monetary limit of £50 in Section 4, Bankruptcy Act, 191 4-. They 
doubt whether there are good grounds for making a change in this 
figure despite the fact that it was introduced at a time when the £ 
was worth a great deal more than it is to-day. The Debates in the 
House of Commons during the passage of the 1 869 Bankruptcy Act indi- 
cate that the reason for adopting £50 as the minimum limit was that this 
was the amount above which imprisonment for debt was abolished by 
the Debtors Act of the same year. A few years later imprisonment 
was abolished fpr debts below £50 and the original reason for 
adopting it as a significant amount for bankruptcy purposes then 
disappeared. It has no doubt been retained as a "de minimis" 
figure and as such the Board regard it as a reasonable one even in 
the changed conditions of the present day. In this connection they 
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note that the increase in the normal amount of taxed costs incurred 
in a bankruptcy has risen by only about £5 to £7 since 1914 (see 
Table below*), 

(4), (5) and (6). The Board have no comments to offer on these 
three points. 

(7) Section 51. Bankruptcy Act. 1911 . There is no statutory 
definition of the words "salary or income" as used in Section 51 (2) 
of the Bankruptcy Act, 1914, but Judicial interpretation of the 
words has tended to confine them to a somewhat limited field. Thus, 
for example, Ex parte Benwell ([1884] 14 Q.B.D. 351) indicated that 
the words point to some definite annual amount coming to the bank- 
rupt and that "income" did not include the prospective earnings of a 
professional man in the exercise of his personal skill and knowledge. 
It may be said that, broadly, the type of earnings to which the Sub- 
section in question has been held to apply are those to which the 
Income Tax P.A.Y.E. system also applies. 

It is uncommon for the Inland Revenue to be greatly concerned 
in bankruptcies where the debtor's only income is from a P.A.Y.E. 
source since the P.A.Y.E. system keeps the taxpayer up-to-date with 
his tax liability. Section 51 in its present form is, therefore, 
of little assistance in Revenue cases and the Board would welcome 
amendments enlarging the scope of its provisions so as to cover, for 
example, professional earnings outside P.A.Y.E., in particular, the 
earnings of actors and artistes. 

(8) and (9). The Board have no comments to offer on these points. 
15. Further particular matters 

The Board also wish to draw the Committee 1 s attention to the follow- 
ing matters. 

(1) Section 11, Bankruptcy Act. 1914 . In a. few cases a bankrupt 
has received a repayment of tax after the Receiving Order has been 
made but before it was advertised. A second repayment has then had 
to be made to the Trustee in Bankruptcy, In view of the rarity of 
such cases and the relatively small amounts involved the Board do 
not wish to make any specific recommendations on the matter. They 
observe, however, that the British Bankers* Association raised the 
matter with the 1 925 Committee on Bankruptcy Law (paragraph 47 of 
that Committee's Report) and it is possible that it may do so with 
the present Committee. The Board would like to put on record, 
therefore, that they also have been affected by the time lag between 
the making of the Receiving Order and its public notification. 

(2) Section 31. Bankruptcy Act. 1914 . The Board of Inland Revenue 
understand that the question of Inter-Departmental set off is to be 
the subject of observations to be addressed to the Committee by the 
Treasury. 

(3) Wording of Section 33(l)(a). Bankruptcy Act. 1914 . In 
paragraphs 4-13 of this Memorandum the Board observe generally on 
the preferential position of claims In respect of Inland Revenue 



* Estimated Taxed Bills of Costs. Bankruptcy 



Lower scale is applicable 
either whore the yield in 
bankruptcy is less than £300 
or where dismissal of the 
Petition is due to a third 
party paying the debts. 



Minimum of Scale 



1914 
1917-1 919 
1919-1932 
1932-1 936 
1 936-1 944 
1944-1955 
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Lower Higher 

£24. 0.0 £30, 0.0 
£25.10.0 £32.10.0 
£26.15.0 £33.10.0 
£27. 0.0 £34. 0.0 
£27.10.0 £35. 0.0 
£29. 0.0 £37. 0.0 



duties. In addition to the general matters there considered, they 
would wish to draw attention to the discrepancy between the wording 
used in Section 33 of the Bankruptcy Act, 1914, and Section 319 of 
the Companies Act, 1 948, the relevant passages from which are set out 
in the footnote.* 

In addition to the taxes expressly mentioned in Section 33 ( l)( a ) 
the same priority as that given for Income Tax applies to the Profits 
Tax (formerly National Defence Contribution) by Paragraph 5 of 
Part HI of the Fifth Schedule to the Finance Act, 1937, and Excess 
Profits Tax is included by virtue of Section 21 ( 2) of the Finance 
(No. 2) Act, 1939. Moreover, the Board are advised that the wording 
now appearing in Section 33(l)( a ) is adequate to cover other taxes 
and duties entrusted to their management. No difficulties, there- 
fore, arise over the existing wording in Section 33 (l )(a), but in 
order to make comparison simpler between the Companies Act and the 
Bankruptcy Act, it is suggested that the latter Act be amended to 
read as in the Companies Act. 

(A) Section A2(l ). Bankruptcy Act. 1914; avoidance of certain 
settlements . The Court of Appeal in Ex parte Official Receiver In 
re Gould (pi 887 3 19 Q.B.D. 92) held that Section 47 of the Bankruptcy 
Act, 1883 (which corresponds with Section 42 of the Bankruptcy Act, 

1 914 ), did not apply where an administration order had been made 
under Section 125 of the Bankruptcy Act, 1883 (which as amended by 
Section 21 of the Bankruptcy Act, 1890, corresponds with Section 130 
of the Bankruptcy Act, 1914); and the Board are advised that 
similarly Section 42 (l ) does not apply to an insolvent estate in 
respect of which no older has been made under Section 130. 

This interpretation of Section 42(l ) does not give rise to 
difficulty in cases within Section 172 of the Law of Property Act, 
1925, which renders voidable certain conveyances of property with 
intent to defraud creditors. The definition of conveyance in that 
Act, however, applies only, the Board are advised, where there is a 
written instrument and does not apply to, for example, gifts of money. 
There would seem, therefore, to be no provision in the present law 
which can be used to recover for the benefit of an insolvent estate 
any sums given in cash form to relatives, etc., shortly before the 
death of the donor. 

The Board suggest that this defect in the provisions of 
Section 42 should be corrected. 

( 5 ) Insolvent Estates . The attention of the Board has been drawn 
to the difficult position in which creditors are placed where the 
Executors of a deceased debtor’ s will or the persons entitled to a 
grant of letters of administration of a deceased debtor’ s estate, as 
the case may be, refuse or are unwilling to take out a grant of 
representation because the deceased’s estate is insolvent. Under 
Section 130 of the Bankruptcy Act, 1914, a creditor may petition for 
an order for the estate of a deceased debtor to be administered 
according to the laws of bankruptcy. It was held, however, in 
Re a Debtor ([1939] Ch. 594), that the Court has no jurisdiction to 
make an order under this Section until a legal personal representa- 
tive of the deceased debtor has been constituted by the grant of 



* Section 33. Bankruptcy Act, 1914 - (1) In the distribution of the property of a bankrupt there 
shall be paid in priority to all other debts - 

(a) ... all assessed taxes, land tax, property or income tax assessed on the bankrupt up to the 
fifth day of April next before the date of the receiving order, and not exceeding in the whole 
one year«s assessment; 



Section 319. Companies Act. I9h8 - (1) In a winding up there shall be paid in priority to all 
other debts - 



(a) the following rates and taxes - 
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(ii) all land tax, income tax, profits tax, excess profits tax or other assessed taxes 
assessed on the company up to the fifth day of April next before that date, and not 
exceeding in the whole one year*s assessment; 
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between the potential "bankrupt and the ordinary taxpayer who may "be 
dilatory in a particular year, and we would not wish to apply the "big stick 
to everybody, 

1791 . You do not think that cutting down or abolishing the right to choose 
your year would have any effect on the amount of rope which is given 

to the taxpayer? - I do not think it would affect our present policy. It 
is a matter of policy how much rope is given. 

1792 . I do not know what you would think of this - it is something which I 
have not consulted my colleagues about - but it occurred to me as 

being a possible formula that you could, at your option, choose either the 
last year, as Customs and Excise have to do, or a fraction of the total 
sum in which the numerator was one, and the denominator the total number 
of years during which he has to pay tax. If the bankrupt managed to run 
for three years, you would be entitled to the last year, or one-third, 
whichever you like. - One-third of the total? 

1793. Yes, of the total, - That is quite a new one on us. 

1794. It is entirely new, I have just thought of it. It would lead, 
probably in most cases, to your not getting quite so much in 

priority as the general run of creditors. - The choice then is between the 
highest of the three and the average? 

1795. That would in effect be the average, - Or the last year? 

1796. The last year or the average. - In the case of most bankrupts the 
last year would not be much good to us. 

1797. The present position is that you take your best year, and the other 
proposal, which we have not considered as a Committee, eould be to 

take the average over the three years* - I think it would cut down our 
priority rights quite substantially. 

1798 . I think in the majority of cases it would result in a fairly 
appreciable reduction in the amount that would come under priority, 

but it would still leave you some priority which, my own feeling is, you 
ought to have. - I am just wondering what the philosophy behind the pro- 
posal is. 

1799. We have had a good many people who have expressed the view that the 
result of your being allowed to pick your year is that really an 

unfair proportion of the assessment is apt to find its way into the 
Revenue. - I fully understand the views of people who are worried about 
the extent of preference, but I was wondering what was the idea behind 
this graduation according to the age of the arrear. 

1800. If the man has been running for a long time without paying his 
taxes, it means that a smaller proportion becomes preferential which 

I think a lot of people would feel is rather fairer than picking your year 
from an indefinite number of years. - It would be giving a bonus to other 
creditors for our lack of detection. 

1801. That would be the effect, - 'Which would have very many anomalous 
results, 

1802. Could you elaborate that? - I was thinking mainly of cases, parti- 
cularly back duty cases, where we only become aware of under- 
assessments many years after the event, and the total duty payable is so 
great as to make the man bankrupt. 

1 8 0 3 . I suppose the case of the film star or actor who goes bankrupt for 
a large sum suddenly is a typical case in which it is difficult to 

find out what he really is making, is it not? - Perhaps there is less 
sympathy with the Revenue in being unable to find out what the actor, 
who after all is a public figure, is making, but it is very difficult 
indeed to find out what certain traders are making who do not make any 
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the wages of his servants, or tax which has been deducted from the 'bank- 
rupt 1 s wages by his employer. - The bankrupt as an employer deducting tax 
on our behalf, 

1780. In that case the bankrupt is merely acting as an unpaid tax collector 
is he not? - Yes, 

1 781 , And the ideal man would normally pay into a separate account whatever 
he takes from his servant’s wages and keep it there till the tims 

came to pay it to you? - And he should pay us monthly, 

1782, So if you could identify the money deducted under P.A.Y.E. in the 
bankrupt's hands you would have a strong case; you would have some- 
thing in the nature of trust money? - Yes, 

1783. Mr. Emmerson : I am not quite clear here, perhaps you could help me. 
Take a case where a bankrupt has, in fact, deducted P.A. Y.E, from his 

employees but has not accounted to the Revenue. He is made bankrupt and 
you have your preferential claim for the twelve months preceding the 
receiving order. Supposing there is not enough money to pay all the pre- 
ferentials and therefore you only take a dividend on that P.A. Y.E., can you 
go against the employee for the unsatisfied balance? - No, except possibly 
in very exceptional circumstances. - (Mr. Price): There has been a change 

in that quite recently. The previous rule was that the employer could 
pass the onus of paying the P.A.Y.E. tax on to the employee when the 
Commissioners of Inland Revenue issue a direction, and the Commissioners 
of Inland Revenue only issue a direction when the failure to deduct was in 
good faith on the part of the employer, that is he made some arithmetical 
mistake, or something of that kind. The recent regulations have altered 
the position. The Commissioners of Inland Revenue are now able, in 
addition, to make a direction to transfer the onus of payment from the 
employer to the enployee where insufficient tax has been deducted from the 
employee's remuneration and the Commissioners are of the opinion that the 
employee knew that this was done wilfully by the employer, 

1784* Chairman : There cannot be circumstances in which the wretched 

employer has to pay twice over? - No. - (Mr, Smith): We would not 

make a direction solely for collection reasons; in other words we would 
not do it because the employer was bankrupt. There would have to be, for 
example, some form of collusion between the bankrupt and the employee. We 
would not use it as an alternative means of collecting money. 



1785* Mr. Emmerson : "Would not" or "could not"? - I think the answer is 

"would not". 

1786. Chairman ; I just want to get this clear. There is no limit in 
theory, is there, to the number of years you can go back? - None at 

all. 

1787. That is what I thought. - (Mr, Blake): If tax is due. - (Mr. Smith): 

Subject to the tax having been assessed. 

1788. Yes, of course, but given that the tax has been assessed there is no 
limit? - No. 



,1789. If that were cut down in any way would the result be that less credit 
would be given to taxpayers generally; turning the heat on sooner 
than you do at the moment? - I do not really think so. I think at the 
moment we turn the heat on as quickly as we properly can, and I would not 
say that we were dilatory about our follow-up although, of course, we err 
in particular cases, and would no doubt continue to do so if our preference 
were cut down. 

1790* Every now and then one sees cases where some ruffian has run up an 
extraordinarily large bill in taxes? - The difficulty there is not 
so much the enforcement of collection. It is usually ascertainment of 
the existence of the liability, and then it is determination. The 
important point is that we can never distinguish until a very late stage 
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■kg-j^een the potential bankrupt and the ordinary taxpayer who may he 
dilatory in & particular year, and we would not wish to apply the big stick 

to everybody. 

• 1791 . You do not think that cutting down or abolishing the right to choose 
your year would have any effect on the amount of rope which is given 
to the taxpayer? - I do not think it would affect our present policy. It 
is a matter of policy how much rope is given. 

1792 . I do not know what you would think of this - it is something which I 
have not consulted my colleagues about - but it occurred to me as 
being a possible formula that you could, at your option, choose either the 
last year, as Customs and Excise have to do, or a fraction of the total 
sum in which the numerator was one, and the denominator the total number 
of years during which he has to pay tax. If the bankrupt managed to run 
for three years, you would be entitled to the last year, or one-third, 
whichever you like. - One -third of the total? 

1793* Yes, of the total, - That is quite a new one on us, 

1794 , It is entirely new, I have just thought of it. It would lead, 
probably in most cases, to your not getting quite so much in 

priority as the general run of creditors, - The choice then is between the 
highest of the three and the average? 

1795, That would in effect be the average, - Or the last year? 

1796, The last year or the average. - In the case of most bankrupts the 
last year would not be much good to us. 

1797, The present position is that you take your best year, and the other 
proposal, which we have not considered as a Committee, eould be to 

take the average over the three years, - I think it would cut down our 
priority rights quite substantially. 

1798 , I think in the majority of cases it would result in a fairly 
appreciable reduction in the amount that would come under priority, 

but it would still leave you some priority which, my own feeling is, you 
ought to have. - I am just wondering what the philosophy behind the pro- 
posal is. 

1799, We have had a good many people who have expressed the view that the 
result of your being allowed to pick your year is that really an 

unfair proportion of the assessment is apt to find its way into the 
Revenue, - I fully understand the views of people who are worried about 
the extent of preference, but I was wondering what was the idea behind 
this graduation according to the age of the arrear. 

1800, If the man has been running for a long tine without paying his 
taxes it means that a smaller proportion becomes preferential which 

I think a lot of people would feel is rather fairer than picking your year 
from an indefinite number of years. - It would be giving a bonus to other 
creditors for our lack of detection. 

1801, That would be the effect. - Which would have very many anomalous 
results. 

1802, Could you elaborate that? - I was thinking mainly of cases, parti- 
cularly back duty cases, where we only become aware of under- 
assessments many years after the event, and the total duty payable is so 
great as to make the man bankrupt. 

1 8 0 3 , I suppose the case of the film star or actor who goes bankrupt for 
a large sum suddenly is a typical case in which it is difficult to 

find out what he really is making, is it not? - Perhaps there is less 
sympathy with the Revenue in being unable to find out what the actor, 
who after all is a public figure, is making, but it is very difficult 
indeed to find out what certain traders are making who do not make any 
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returns. We may pick them up *by a side -wind quite late; perhaps from 
a hank interest slip 'when they eventually put -undisclosed takings into a 
hank instead of under the hed. 

1804. Mr, Emmerson : Referring to the hack duty case, the penalty proposed 

would not he preferential, would it? - No, not in the ordinary hack 

duty case with which I expect most of us round this table are familiar. 
There are, however, certain penalties known as penal duties which are in 
fact added to the amount of assessable tax, hut these are rare, 

1805. Chairman : There is another scheme which has been suggested, and 

which would he an alternative to the arrangement I have just 

suggested to you. In this scheme, after payment of preferential creditors 
other than yourselves, there wo.uld he a certain limited percentage, say 
50 per cent, of the available surplus assets, which would go to Revenue 
and the remainder would go to the general body of creditors. Some people 
have suggested that that would go to allay the existing dissatisfaction 
with the position to some extent, I do not know whether you would prefer 
a fixed percentage of the surplus assets to an average over the number of 
outstanding years? There are the two possible ways of doing it. - The 
object of this alternative is to give the. other non-pref erential creditors 
a look-in? 

1806. Yes. - So that we do not swallow the whole estate, 

1807. So that the whole of the cream of the milk is not taken off by the 
Inland Revenue. - Yes. 

1808. Mr. Emmerson : That .’could not apply to the. payment of all the pre- 

ferential creditors. - I was just about to ask that question. 

Would you lump together all the preferential creditors? 

1809. Chairman : As I understand it, you would take the preferential 

creditors other than yourselves, - Wages, and so on. 

1810. You would pay them off, then you see what the surplus is, and if 
the surplus is, say, £1,000, £500 goes to you and £500 goes to the 

general body of creditors, if you take 50 per cent, which is the suggested 
figure. - With a reasonably high figure - I must confess I think 50 per 
cent, sounds rather a severe restriction on our preference - with a higher 
percentage this proposal sounds less open to objection. It does- give 
the other creditors the look-in you would wish them to have, and we do not 
swallow the whole estate, 

1811. Mr. Emmerson : That could result in unsecured creditors being paid 

in full and the Inland Revenue getting a dividend of about 5 P er 

cent, or 10 per cent, - We presume the balance would apply as non- 
pref erential, 

1812. Chairman : I think if you had a preference, a 50 per cent, pre- 

ference, and there was a balance, you would qualify for it. You 

would send in your proof with the rest of the creditors. - This involves 
two things, first of all the introduction of a sort of pre-preference 
for wages, salaries .... 

181 3. Mr. Emmerson : Rates. - Would you say rates? 

1814. Chairman : Rates would come in as preferential under that sugges- 

tion. - Would they be treated the same as taxes, or prior to 

taxes? 

1815. Prior to taxes. - Yfhat about Purchase Tax? 

1 81 6. Everything except yourselves, which sounds rather harsh. - What 
about Pay As You. Earn? - (Mr. Emmerson):. Everything in Section 33, 

except subsection (l). 
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1817« Chairman : The idea is to ensure that there is something in the 

bankruptcy for the general body of creditors. - Can we properly dis- 
tinguish between taxes and rates, or between rates and wages? 

■)8l8. In most cases the bulk of the preferential debts consists of taxes 

which your Board administer. I do not think you generally get rates 
running up to such a figure as people allow their income tax to run to. 

The amount of the Revenue 1 s claim is often unknown until the last moment, 
and it comes down like a bombshell. - The other preferential claims are not 
ouite so small as you might imagine. We did look at some figures in 

Table 5 of the Board of Trade’s report on bankruptcy, and I see rates and 
taxes take about two-thirds of the preference. 

1819. You lump together rates and taxes? - That is what the table does. 
Rates and taxes take about two-thirds on the average of the number 

of estates of different sizes, and the other preferential creditors, ex- 
cluding rates and taxes, take one-third, which is quite a substantial 
measure of what I would call pre-preference. 

1820 . Let us see how that works out. Taking it, roughly speaking, under 
the percentage scheme which we were discussing .just now, about half 

of what is at present preferential would remain preferential in the full 
sense, and the other half would come into the first half of the surplus. 

That would leave, in cases where there were no assets at all, something 
to the general body of creditors to keep their interest alive. - What I am 
really wondering is why for that purpose you need distinguish between two 
different types of preferential creditor? So far as the non-preferential 
creditors are concerned they do not care whether it is rates or taxes. 

1821. Mr. Bmmerson : It is only in respect of the assessed taxes that you 

have power to go back over past years? - Yes. For wages, of course, 

you are limited to the four months. 

1822. Chairman : I gather, from what you said just now, on the whole you 

think that the suggested percentage basis would he preferable to the 

average which I suggested just now? - Yes. We would he sympathetic to 
the idea of giving the non-preferential creditors some interest. 

1823. The idea of the percentage basis is that it ensures that they have 
some interest. They would not necessarily have any interest under 

the fractional scheme. - The percentage would ensure they had an interest. 
We would, however, look rather critically at the suggested rate. We 

would not wish the substance of preference to go down the drain. Any 

drastic reduction in preference would have quite an effect on the Exchequer 
yield from bankruptcy. 

1824. I must say the only argument I can put forward in favour of the 
fractional idea against the percentage idea is that it does put a 

premium on detection, and you say that is a premium which is not something 
which would result from any merit in your offices because it very often 
comes to you by a side wind. - It can do. 

1825. And by pure chance in some cases? - And we would naturally he un- 
willing to accelerate our process of assessment and collection 

against the good and had alike in order to ensure a higher yield in 
bankruptcy, 

1826. I do not know how far it would in practice he possible to accelerate 
any assessment. - I doubt if it would he possible to do very much in 

the generality of cases. 

^827. Mr. Peirce : The thing that is going through my mind at the moment 

is I have known a case, or probably cases, where a trader has been 
U P against having available capital, and he has procrastinated about his 
assessment with the Inland Revenue people for a long long time trying to 
use the money that should have been paid for tax in the hope of getting 
himself out of a mess, as a result of which he has got into a bigger mess 
than he would have been in if the Inland Revenue had pressed for their . . 
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money and agreed the assessment very much sooner. The fact that you have 
allowed him to procrastinate has led him to get in a worse position than he 
would otherwise have done. The net result is that you take your preference 
and you take all you can, leaving the poor creditors to take what’s left. - 
(Mr. Price): I would make two comments on that. First of all the man has 

himself apparently "been paying his other creditors while putting off the 
evil day of getting his tax liabilities agreed, and in that sense his trade 
creditors may well have got a sort of preference already over the Inland 
Revenue . 

1828. Theoretically that may he so, hut in practice it is quite the 
reverse. He gets himself into a higger mess. - .That may well he so 

hut we find it does happen the other way quite often. The second point * 
which occurs to me is that it is not, generally speaking, the Revenue 1 s 
fault. In fact,. I should say that it is only in the small minority of 
cases that it is the Revenue's fault that agreement on assessments is 
delayed, 

1829. Sometimes it is the accountant's fault, hut that is hy the way. - 
There arc appeal procedures, which take time, and adjournment on 

appeals, where the Revenue are quite anxious to get on with agreeing the 
liability. When the case comes before a body of General Commissioners 
the accounts are still not produced, and the General Commissioners continue 
to give adjournments which may well mean that agreement is not reached for 
a long time after the Revenue would wish it to be. 

1830. Chairman : Your point is that in a great number of cases if not 

most, though there has been delay it is not attributable* to the 

Inland Revenue at all? - I should think definitely so. - (Mr. Smith): 

This is to us an unusual and interesting slant on the problem. We do not 
get letters to Ministers from creditors criticising us for not bankrupting 
taxpayers quickly enough to save their money. 

1831. Mr. Emmerson : The original suggestion was to take your preference 

away altogether. I do not suppose you would agree to that? - We 

have said quite a lot about that in the written memorandum. We think it 
is not merely justified on historical grounds. We do think in the present 
day there is a special case for preference, and a very strong practical 
case, the one the Chairman himself put at the outset. 

18 32. Mr. Emmerson : In the Pratt case, it was only in the Court of Appeal 

that you succeeded. You lost in the previous two Courts, so there 

must have been quite a weight of influence against you? - I do not think 
they questioned in the Courts that there should be some form of preference, 

1833. In Re Pratt it was decided in the first instance that the Revenue's 
priority should be for taxes in the year preceding the receiving 

order, and this was upset in the Court of Appeal. - They did not question 
the giving of some preference. 

18%. Chairman: Ehere are other matters whioh you deal with in your 

memorandum. I suppose you have seen a document headed SLA/M 2 that 
is the latest form in which our ideas about discharge appear? - Tes. 

1835. In referring to the discharge scheme, it is your opinion that sub- 
. se 5.uent to the public examination it should be open to the Official 
Receiver, trustee or a creditor to apply for caveat? - Vo were then com- 
menting on the original scheme. El of BLA/112 meets the substance of our 
comment. 



I836. I do not know how much importance you attach to the creditor being 
able _ to apply for a caveat. Vb thought he should not, on the 

T? W5rB afraid of was expense and trouble being caused by 
vindictive creditors, whereas if there is any substance in the matter 

S r application for a caveat the creditor can always jog 
the Official Receiver, and ask him to get on with it. - Vo did when we 
PU J i? creditor foresee the possibility of a dispute between ourselves 
and the orustee, but on the whole we ao not -think the point is of 
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sufficient practical importance to press. What ve had in mind was some 

similar right to the right which a creditor has under the Companies Act to 
restore a company to the register. The cases are not of course parallel 
but there is some analogy. Under the scheme the bankrupt has a sort of 
provisional discharge with two years to go - two years probation, as it 
were. 

1837. I see you refer to the conduct of the bankrupt subsequent to the 
public examination, but, of course, as we envisage it, earlier con- 
duct which had come to light after the public examination but did not come 
to light at the time of the public examination might be ground for apply- 
ing for a caveat, I do not know whether you took that into account? - 

y/e would certainly agree with that, 

1838. The next matter that you comment on is the question of monetary 
limits. We entirely agree with not putting up the £50 for a 

petitioning creditor's debt. I do not know whether there are any other 
of the monetary limits you would like to make any comments upon? - We had 
no other comment. 

1839. As to Section 51, we have tried to tighten it up. It is a very 

difficult Section to tighten up. I do not know if you would like 

to look at our draft which, I think, goes pretty far towards meeting your 
point? - This is devised to cover the professional man? 

I81f0, We were thinking particularly of music-hall artists, who are rather 
difficult to deal with under the existing Section. - (Mr. Blake): 

One wants to think about this a little carefully. The Courts are awkward 
on the words "salary" and "income". 

1841. We thought "or other remuneration" would cover it pretty well. - That 
is the wording I am a little nervous about - "or other remuneration". 

I do not know whether that would be wide enough to meet the case which we 
have in mind, which is one which does not fall under P.A. Y.E. In the 
sphere of taxation "remuneration" would be an apt tern for an employment 
under Schedule E, and would be covered therefore by the P.A. Y.E. scheme, 
hut the earnings we have in mind are those which fall outside the P.A. Y.E. 
scheme, and that is why I am nervous of the word "remuneration". 

1842. The word "remuneration" I know is in the sphere of tax law used in a 

rather narrow sense. We have looked at one or two dictionaries, as 

to the ordinary wide meaning of the word. I think we looked at Chambers, 
if I remember rightly. - Why not be quite general and say "reward for 
services"? Has that been considered as a possibility? 

1843. "Reward for services"? - That is what we are interested in. 

1844. Your trouble, if I may say so, is the narrow sense in which 
"remuneration" is used in your own sphere. - Perhaps I am unduly 

prejudiced by that, I .agree. 

1845. We were trying to cast our net as widely as we can. - (Mr. Smith): 

We took power on this year's Finance Act to get returns of payments 

nade to actors, etc. There is a Section of the Act with power for the 
payer of the fee to give us information about the payments if we asked for 
a return. The phrase used there is "payments of any kind fo'r services 
rendered" . 

^6* Mr* Emmerson : What does your form P.35 say? "Any payments whatso- 

ever", is it not, in excess of £12 a year? - The scope of that form 
is limited by defining the person to whom the money has been paid. Here 

you would need to limit the scope in some other way. 

1^47. Chairman : Can we get hold of your form that you serve on employers 

requiring them to give you information about payments? - It is being 
drafted. All it will do is quote the Section, Section 20 of the Finance 
1956, The wording of that Section might, I think, be helpful. 
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1848, As regards your point about Section 11 at the "beginning of paragraph 
15, I think "Section 11" is a mistake. Is it not Section 45 you 

have in mind? - (Mr. Blake): It is the combination of the two Sections, 

1849. We thought of trying to solve the difficulty there by making the 
operative time under the first proviso to Section 45 the time of 

gazetting. We -were going to make it the time of gazetting the receiving 
order, and not the time of actually making the order. If that were done 
it would meet your point? - (Mr. Smith) : That entirely meets our point. 

It would, of course, presumably be necessary to have some similar amend- 
ment to Section 46 ? 

1850. We are still awaiting, as far as I know, observations from the 
Treasury about inter-departmental set-off. Do you want to say any- 
thing about that, or do you want to leave it to the Treasury? - We would 
prefer to leave it to the Treasury who have, of course, consulted us. 

1851, I do not know if you would like to commit yourselves to this? Do 
you think the system works equitably as it is at the moment, or not?- 

While we entirely sympathise with the Treasury views on this point - I do 
not think I am disclosing any secret when I say they will not favour any 
change - our interest in this is limited by the fact that there are not all 
that many cases. Where, however, a case does arise there is usually 
quite a substantial sum involved. It was particularly important to us 
towards the end of, and just after, the last war, when there were, of 
course, so many payments outstanding on Government contracts and also so 
much Excess Profits Tax outstanding. The right to set-off was then very 
valuable indeed, and I must say that in that particular field it seemed to 
me unquestionably right. 

1852,. As it was just after the war? - Xes, where further payments were due 
to be made by the Ministry of Supply and substantial Excess Profits 
Tax (at a rate of 100 per cent.) was outstanding. — (Mr. Price): It was 

indeed very often the profits on Government contracts which gave rise to 
the Excess Profits Tax. 

1853. As regards Section 33 ( i )(a), you say no difficulty arises where it 
is slightly differently worded in the Companies Act. If there is 

no difficulty do you really want to make any alteration? - It was only our 
desire for tidiness. 

1854. We note what you say about Section 42, and I think we shall have to 
think that over. Putting it very shortly, the point you make is 

there are a large number of transfers of property which would not be 
strictly settlements, gifts in cash, and so on. - (Mir. Blake): This point 

I noticed the other day is made by the authors of Williams on Bankruptcy, 
Sixteenth Edition, in their Preface (page viii) as one of the points which 
they note as needing reform since, as they put it, "the fortuitous 
circumstances of the debtor's death has deprived creditors of the right 
to attack transactions which would certainly have been set aside in the 
case of a living bankrupt". 

18 55. As regards your point about insolvent estates, we were going to 
recommend the Court should be given power to dispense with service, 

and I think that meets the case. The trouble at the moment is you cannot 
get a petition unless there is either an executor or administrator in the 
saddle. If you gave the Court power to dispense with the service of the 
petition altogether that, it seems to me, would get over the difficulty? - 
That was not the sole basis on which Morton J., in the case mentioned in 
the Board' s memorandum, in Re a Debtor in 1 939, refused to make an order 
where there had not been a grant of probate or of letters of administra- 
tion. He refused it not merely on the ground that there was nobody to 
serve but because it was contrary to the intention of the Section that an 
order should be made until a legal personal , representative had been con- 
stituted, and one of the grounds which the Judge relied on was that if 
the estate should ultimately prove to be solvent there would be nobody 
to whom the trustee could hand over the balance of the. estate. That is 
why wc suggested that, if an order is going to be able to be made without 
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a prior grant, the Section would have expressly to say that in some 
suitable words, and it would he necessary to go further than merely dis- 
pensing with service. 

1856. We must look into that and see whether we need put in other words 
saying expressly that an order may "be made. - Morton J. was referring 

to Rule 33 of the 1915 Bankruptcy Rules which talked about an order being 
made or dealt with the lodging of accounts, etc. when there was no per- 
sonal representative, but that did not persuade him that an order could be 
made under Section 130* • I think it would with respect need an amendment 
expressed in firm and wide terms. 

1857. The other Section you deal with is Section 140. You are proposing 
to introduce the words "or in Eire"? - It is a very small point, but 

it does cause us trouble in practice. We send a notice to be served by 
some agents in Dublin, and they send it back with an affidavit which has 
not been certified. A long argument results, and they say. "This does not 
need to be certified, we are doing this every day". 

1858. I think the words "or in Eire" at a suitable point will stop that 
excuse, will it not? - It is only necessary to make it clear that 

"out of the United Kingdom" does not include the Irish Republic. 

1859. Unless there is anything more you would like to add I do not think 
we need take up any more of your valuable time. Thank you very 

much for coming. 



(The witnesses withdrew) 
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HONOUR JUDGE BLAGDEN (Chairman) 
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H. E, PEIRCE, O.B.E., J.P. 

MR. B.E.P. MAGTAYISH 
MR. C. ROY WATEHER, I.S.O. 



Joint Secretaries 



MEMORANDUM SUBMITTED BY THE 
COMMISSIONERS OP CUSTOMS AND EXCISE 

Introductory 

1. The Commissioners are, subject to the general control of the 
Treasury, charged with the duty of collecting and accounting for, and 
otherwise managing, the revenues of Customs and Excise. 

2. Generally speaking, the system of collection of the duties on 
imported goods (customs) and on home-produced goods and functions (excise) 
rests on physical control "by Officers of Customs and Excise and is such 
that traders can obtain delivery of goods only after payment of duty, or 
subject to their giving bond to secure the duty. Consequently the pro- 
visions of the Bankruptcy Laws are of little concern to the Commissioners 
over this field of their responsibility. 

3. The Purchase Tax, introduced in 1 940, is however in a different 
position. This is a tax in respect of trading transactions payable by 
traders who are empowered to recoup themselves of the tax equivalent from 
their customers. As an equitable arrangement some period of credit for 
the tax has to be allowed to the trader responsible under the law for 
paying it in order that payment of the tax shall proceed in step with 
reasonable and general trade credit practice. Purchase Tax debts due to 
the Commissioners are therefore monies which have been, or ought to have 
been, collected by the debtors from their customers and are held by those 
debtors until they are required by law to be paid over to the Commis- 
sioners, usually one month after the end of the quarter in which the tax 
accrued due. 

4. The major part of Purchase Tax is of course collected from 
corporate bodies but even so for several years past it has been necessary 
to petition for or prove in the bankruptcy of about 40 persons per year 
for the purpose of recovering tax debts. It is the Commissioners’ 
practice not to resort to bankruptcy action unless it is quite clear to 
them that 

(i) such proceedings mil be reasonably certain to result in the 
payment of the tax in whole or in part, and 

(ii) no other course such as consent to payment by instalments 
settled by mutual arrangement as being within the debtor' s means, 
or postponement of payment during a period of temporary financial 
embarrassment, is reasonably likely to prove fruitful. 

Furthermore, even in cases where tax debts and the resultant insolvency 
have arisen from fraudulent trading it is not the Commissioners' practice 
to institute bankruptcy proceedings as a punitive measure either 
additional to or in lieu of criminal proceedings in respect of the fraud. 
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Matters upon which Comments are Particularly Desired 
(•]) Discharge of bankrupts 

The Commissioners agree generally -with the scheme submitted in the 
appendix to the Committee’s letter of 2nd November, '1 955, save that, as 
regards the proposed provision for the automatic discharge of existing 
bankrupts on the inception of the . scheme (paragraph (e)), the Commissioners 
consider that there ought to he an opportunity of picking out any specially 
bad cases among existing bankrupts; they therefore suggest that a period 
(say 12 months) should elapse after inception and before such discharge, 
during which a caveat may be lodged. 

(2) Distribution of assets in successive bankruptcies 

The effect of the present law is such that it is possible for a large 
deficit outstanding from an earlier bankruptcy, perhaps many years old, to 
blight the prospects of creditors in a second bankruptcy. It seems to 
the Commissioners that it would be more equitable to distribute current 
assets to current creditors because 



(i) The trustee and creditors in the earlier bankruptcy have had 
the opportunity, of which they presumably have not taken full 
advantage, of acquiring these assets, and should not reap the reward 
of later creditors’ efforts; and 

(ii) In many cases the unpaid balance of the earlier debts will have 
-been written off and forgotten, so that any further dividend would be 
in the nature of a windfall. 

The Commissioners would accordingly support an amendment of the law 
in the sense envisaged in the Committee’s letter. 

If this proposal does not find favour, they would submit for con- 
sideration a less far reaching amendment of the existing law, viz. to pro- 
vide that the creditors in the first bankruptcy should be entitled to 
receive only such further dividend (if any) as would be required to bring 
their total rate of dividend up to that received by the creditors in the 
second bankruptcy. 

(3) Increase in monetary limits to take account of the fall in the value 
of money 



The Commissioners consider that, although in principle it is desirable 
to increase the monetary limits of the Act by reference to the fall in the 
value of money since 1 914 , it would be unwise to apply the same propor- 
tionate increase to all the monetary limits, or, indeed, in certain cases, 
to apply any increase at all. They suggest that the various limits should 
he reviewed on their individual merits in the light of present circum- 
stances and past experience. On this basis, they would make the following 
observations on the .points specifically mentioned:-’ 

(i) The petitioning creditor* s debt 



There would appear to be two principal considerations that make 
the inposition of a limit in this respect desirable: the necessity 

to avoid encumbering the Courts with a large number of small matters 
of trivial inportance; and the undesirability of forcing a debtor 
into bankruptcy in respect of a. relatively small debt. 



As regards the first point, it seems to the Commissioners that 
£50 is not too small a figure, even in terns of present-day currency. 
Although the Commissioners do in fact normally initiate bankruptcy 
proceedings in the High Court, in accordance with the long-standing 
practice of Government Departments, the bulk of bankruptcy business 
is done in County Courts; and sums less than £50 are quite commonly 
at stake in County Court proceedings. Further, in petitions for 
winding up under the Companies Act taken in the High Court, the 
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Commissioners normally (although there is no statutory requirement) 
observe the same miniimim, and have not been criticised for petition- 
ing on too small a debt. 

The Commissioners have reason to suppose that the existence of 
the limit is well known to certain debtors, who take advantage of it 
by keeping their indebtedness just below it. The Commissioners 
anticipate that their difficulties would be considerably increased if 
debtors were able to avoid bankruptcy by keeping their indebtedness 
limited to, say, £99 odd, instead of £49 odd as at present. 

The possibility of combining with other debtors is appreciated, 
but the practical difficulties in the way of this procedure seem to 
the Commissioners so formidable as to render the provision almost 
useless. 

(ii) Estimated value of assets to enable an order for summary 
administration to be obtained 

The Commissioners would welcome a substantial increase in this 
limit. They are strongly in favour of any measures that would 
cheapen and expedite bankruptcy proceedings, and they see no reason 
for dissatisfaction with the simplified procedure of summary adminis- 
tration. They also have in mind the fact that the only information 
about the assets normally available at the material time is the 
debtor's own estimate of his statement of affairs, and that these 
estiimtes are commonly very optimistic. Having regard to this 
latter point, and to the fall in the value of money, the Commis- 
sioners suggest that the limit could reasonably be set at not less 
than £1,000. 

(iii) Other monetary limits 



Of these, the Commissioners would mention only the £20 limit on 
the value of tools, clothing and bedding retainable by the bankrupt 
for himself and his family. (x Section 38(2)). It is clear that 
this limit cannot be enforced in practice at present day values; 
they suggest that it would be preferable to substitute a limit taking 
into account both modern values and modern conceptions of the bare 
necessities of life, in the hope that the limit might be enforced: 
or, possibly, to allow the Official Receiver discretion in the 
matter. 

(4.) Limitation of vesting of after-acquired property to such as may be 
claimed by the trustee 

Under section 38 "the property of the bankrupt divisible amongst the 

creditors" includes "all such property as may be acquired by him 

(the bankrupt) before his discharge, and under section 33 the bankrupt's 
property vests in the trustee as soon as he is adjudged bankrupt. There 
is no specific provision governing the time at which after-acquired pro- 
perty vests in the trustee, and there is no provision entitling a bankrupt 
to retain, as of right, any after-acquired property, though under 
section 58 the trustee may make him such allowance out of his property for 
the support of himself and his family as the trustee thinks fit. It 
would appear that, in theory, all income and other property acquired by 
the bankrupt during the continuance of the bankruptcy vests in the 
trustee, and should be handed over to him automatically, immediately upon 
acquisition. Nevertheless, it appears to be well established in practice 
that the bankrupt cannot be required to hand over such of his income as is 
necessary for the support of himself and his family. Indeed, the normal 
situation is that the bankrupt hands over nothing automatically, and it is 
only with considerable difficulty that he can be made to hand over any 
portion of his income at all. There is thus a wide divergence between 
theory, which is very stringent, and practice, which appears to the 
Commissioners to be unduly lenient. 

x Sections etc. quoted without reference to some other Act are in all 
cases sections etc. of the Bankruptcy Act, 1914. 
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Accordingly, the Commissioners would welcome any amendment to the 
Xaw designed to define, with a fair degree of accuracy, what the bankrupt 
may retain out of current income to support himself and his family, and to 
entitle him, without formality, to retain this amount; at the same time, 
they consider that there should he a substantial tightening up of the pro- 
visions designed to enforce the handing over of the surplus. They 
suggest that the bankrupt should be required, so long as he remains undis- 
charged, to keep the trustee fully informed of his income, and to make 
such weekly or monthly payments as may be appropriate. The trustee 
should have power to verify the bankrupt's statements from any appropriate 
source and those possessing the information should have the power, and, 
preferably, the duty, of disclosing it. 

Any failure by the bankrupt should be punishable under the criminal 
law, and should also, under the proposed new procedure relating to dis- 
charge involve the entering of a caveat . 

( 5 ) The Official Receiver as trustee in non-summary cases . 

In the Commissioners' view there would be a substantial saving in 
time and expense in many cases if it were possible for the Official 
Receiver to act as trustee in non-summary cases. Under section 239 of 
the Companies Act, 1948, the Official Receiver is automatically liquidator 
if no other appointment is made by the Court (which normally follows the 
creditors' wishes in this respect), and bankruptcy procedure would be 
brought more into line with companies winding-up procedure if there were 
provision for the Official Receiver to act as trustee automatically unless 
the creditors desire the contrary. 

( 6 ) Provisions regarding conclusion of bankruptcy when the debts are paid 

in full . 

This event is very rare in the Commissioners’ experience, and they do 
not think that they can usefully offer any observations on this point. 

( 7 ) Provision to enforce payment out of earnings . 

A most important part of the tightening up envisaged under ( 4 ) above 
would be the extension of the provisions to enforce payment out of earn- 
ings to all classes of employee. The Commissioners see no reason, in 
present circumstances, for the specially rigorous treatment of beneficed 
clergymen, officers of H.M. Forces, and civil servants. 

In fairness to bankrupts who are prepared to co-operate, and 
particularly those who might be prejudiced by an employer's knowledge of 
the bankruptcy, full opportunity of making voluntary payments should be 
allowed. 

(8) Institution of all prosecutions by the Board of Trade in lieu of the 

Director of Public Prosecutions . 

This is primarily a matter for the Departments concerned, and the 
Commissioners have no observations on the subject. 

(9) Deeds of Arrangement. 

The Commissioners have only a limited experience of this type of 
case, the more especially as they find that, owing to their rights of 
preference, they receive full payment in the great majority of deed of 
arrangement cases. So far they have found no cause for dissatisfaction 
with the existing law on the control of assets. 

Other Matters 

The Commissioners desire to offer suggestions on the following further 
points: - 
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(a) Section 20(8) - Vacancy on committee of inspection . 

The present law requires the summoning of a meeting of creditors 
to fill a vacancy on the committee of inspection as soon as a vacancy 
occurs. The summoning of such a meeting is often quite expensive, 
and, in the Commissioners ' view, it is frequently an unwarranted drain 
on the assets, especially in the later stages of a bankruptcy when it 
may be almost impossible to persuade creditors to attend. Nowadays, 
when the great majority of businesses are run by limited companies, 
the great majority of members of committees of inspection are repre- 
sentatives rather than creditors in person. Naturally, when a . 
creditor is a public body of any kind, service on a committee would 
also be by a representative. The Commissioners see no valid reason 
why a creditor that appointed a representative to the original 
committee should not appoint a substitute representative when occasion 
arises. In the case of a creditor serving personally, there could be 
provision for co-qption, or leaving a vacancy -unfilled. These 
relaxed arrangements could be subjected to the supervision of the 
Board of Trade. 

(b) Section 33(l) - Provisions relating to preferential debts . 

Preferential status for Purchase Tax was introduced by Section 20 
of the Finance Act, 1942, which had separate' sub-sections relating to 
bankruptcy and death insolvent, and companies winding-up. When the 
law relating to companies was consolidated and amended by the 
Conpanies Act, 1948, the provision making the tax preferential in 
companies winding-up was written into the section (319) which lists 
the other preferential debts, and the appropriate portion of the 
Finance Act, 1942, was repealed. For the sake -of consistency, 
clarity and codification, the Commissioners suggest that, if a new 
Bankruptcy Act is passed, a similar procedure should be adopted. No 
change in the effect of the law on this point is suggested. 

( c ) Section 44(l) ~ Fraudulent preference . 

The law relating to fraudulent preference is a subject of con- 
siderable difficulty, and, since the bankruptcy provision is applied 
to conpany law by section 320(l) of the Companies Act, 1948, any 
amendment would have a wide impact. ' Nevertheless, the Commissioners 
feel bound to suggest that the existing law, as established by 
numerous judicial decisions, is unsatisfactory. Indeed, the 
difficulties in the way of a trustee or creditor seeking to establish 
a case of fraudulent preference appear to be such that the law on the 
subject is largely non-effective. Without making any detailed posi- 
tive proposals they suggest that the Committee should consider 
whether the plaintiff’s burden in such cases could be lightened. 

(d) Section 36 - Trustee* s powers of compromise and arrangement . 

Although they have not experienced any difficulty on the point 
in practice, the Commissioners note that there appears to be suffi- 
cient power for the trustee to act to the detriment of preferential 
creditors: e.g. under subsection (9) it might be possible to make a 

distribution of property in kind that ignored preference; and under 
subsection (7), to make a compromise to the advantage of a creditor 
whose claim, if allowed, would be non-effective or only partly 
effective because of another's preference. The Commissioners 
suggest that some safeguarding words might be inserted. 

(e) Section 77(l) - Power to appoint joint trustees . 

The appointment of joint trustees appears to the Commissioners 
to be extravagant and unnecessary save in the most exceptional 
circumstances. Such appointments seem to arise more frequently 
from a compromise, when opinions are nearly equally divided between 
two choices of trustee, than because the volume of work is expected 
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to be beyond one man's capacity. They understand that in windings- 
up by the Court under the Companies Act, the appointment of joint 
liquidators is not generally viewed with favour by the Court. They 
therefore suggest that some restriction should be placed on the power 
to appoint joint trustees; e.g. it might be made a requirement that 
the Board of Trade or the Court should be satisfied of the advisabi- 
lity of such appointment. 

(f) Section 1 51 ~ Provisions that bind the Crown . 

The Commissioners have had some difficulty in determining 
whether this section applies to section 37 as "a provision relating 
to the remedies against the property of a debtor" or as "a provision 
relating to the priorities of debts", or at all. This is a matter 
of some importance when a debtor makes part payments while bankruptcy 
proceedings are pending. This point has not so far, to the Commis- 
sioners’ knowledge, been brought before the Courts. 

(g) Second schedule, paragraph 24 - Expunging of proofs . 

The existing provisions are designed chiefly to enable a trustee 
to wipe out a proof of debt against a creditor' s will, if, after once 
accepting it, he decides after all that it is not acceptable. Some 
trustees take the view that this provision applies to amendments 
agreed between the trustee and the creditor in question. An appli- 
cation to Court seems quite unnecessary for the rectification of 
simple errors or omissions, especially if the amendment is a reduc- 
tion agreed to by the creditor. The Commissioners suggest that some 
provision to clarify and regularise the position might conveniently 
be inserted into the Schedule, 

King's Beam House, 

Mark Lane, 

London, E.C.3. 

28th May 1956. 



EXAMINATION OP WITNESSES 

Mr. George Imms ) representing Commissioners of 

Mr. James Norman Balliol Lain£ ^ Customs and Excise 
Mr, Edward James Piper ) 

Called and examined 

I860. Chairman : Gentlemen, I do not know if you have any idea, as a matter 

of historical interest, why purchase tax was saddled on you in 
particular. - (Mr. Imms): That is a long story. It is true that the tax 

is quite a lot different in some ways from Customs and Excise duties, but 
in other ways it is very similar, particularly on imports where it 
virtually operates as a supplementary Customs duty over and above the 
ordinary one. 

■1861. As I understand it, it is rather similar to P.A.Y.E., in that the 

vendor of the goods is really acting as the unpaid collector of the 
tax? - So he often tells us. But this feature is common to all indirect 
taxes. 

1862. What he ought to do then, ideally, is to pay every penny piece of 

purchase tax to a separate account? — Many traders do. They have a 

number 2 account into which they pay purchase tax monies and have no 
difficulty whatever in paying their purchase tax at the end of the quarter. 



(59944) 



281 



Printed image digitised by the University of Southampton Library Digitisation Unit 



1863. X suppose that if a nan goes "bankrupt and you find his purchase tax 
account in credit you would be paid in full, would you not - it is 
trust money? - I am afraid it is not actually trust money. The Committee 
might like to know a little more about the background. The traders 
accountable are the registered or registrable traders. Some who ought to 
be registered do not apply for registration. The registrable traders are 
the manufacturers of chargeable goods and the wholesalers of chargeable 
goods whose gross takings exceed £500 a year from their sale of chargeable 
goods. In the case of wholesalers, the Commissioners have power to dis- 
pense with registration and they do in fact make quite extensive use of 
that power. For a long time they used it almost to the extent of not 
registering new wholesalers but that policy has been relaxed over the last 
couple of years and we do now consider registering new wholesalers. But 
the traders we are most concerned with here are manufacturers and there 
of course we must register them. If they are making and selling charge- 
able goods then we have to get our hands on them to get the tax on the 
goods. 

1864. Mr. Bmmerson : The manufacturer collects purchase tax from the 

wholesaler? - If the wholesaler is registered no tax passes between 

the two. The registered trader can buy goods from another registered 
trader without paying tax. 

1865. Chairman: In that case you collect from the -jdiolesalers? - From the 

last registered trader. The registered traders are inside a "ring 

fence" and it is when the goods pass across the ring fence that they 
become chargeable. That is not entirely true; tax is chargeable if the 
man appropriates goods to his own business. The maker of furniture who 
took a suite home would be chargeable with tax on that. 

1866. Or a company which manufactures furniture and puts one of its own 
tables into the board room? - Xes, that type of thing, but generally 

speaking the ring fence is a fair analogy. 

1 867. Mr, Emmerson : Tax could also fall on a retailer. - A manufacturing 

retailer? 

f 1 868. No, a milliner. - The manufacturing retailer, yes. 

1869. Mr, Peirce : Only if he is registered?' - Yes. There are about 

63,000 registered traders at the moment. The figure fluctuates but 

I think that for the last five years it has been somewhere between 60,000 
: and 70,000. 

1870. Mr. Beer : Do you know how many are private traders as distinct from 

companies? - I do not. 

1 871 . A small proportion? - Numerically I should imagine a large propor- 
tion; they would be small people. So far as amount of tax is con- 
cerned, the number of people who pay the greater part of the tax is the 
smaller proportion of the 63,000, I think. 

1 872. Of course there are a lot of merchants who are sole traders? - Yes, 
and lots of small manufacturers in trades like fancy goods. You 

only need a few rubber moulds and plaster of paris and you can set up as a 
fancy goods manufacturer. The estimate of the tax for this year is 
£51 0 million. 

1873. Chairman: And you have got priority in bankruptcy to the extent of 

twelve months before the receiving order under the 194 2 Finance 

Act? - That is right. 

1874. Do you think that is adequate or would you like to see a larger 

priority? - No, I think it is adequate. - (Mr. Piper) : It is quite 

reasonable. We ao have regard to the expiry of preference of course 
when it comes to a matter of whether we shall give a man a further ex en- 
sion of time, and I think that by and large twelve months is quite 
reasonable. 
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1875* I <3-° n°t know if there is any more you want to tell us about purchase 
tax, which is your peculiar concern, before we go on to bankruptcy 
generally* - I do not think so, unless the Committee has some point. 

1 876. Mr. Emmerson : I am wondering why preference for purchase tax cannot 

be reduced to six months. It is accountable quarterly. You have 

a month thereafter for them to get their accounts out and then a further 
month to collect it. - No, tax is due one month after the end of the 
quarter. 

1877. That is four months. Then you would get two months margin? - I 
think six months would be inadequate for this reason, that so many 

trades of course are seasonal and we might give a man rope in his off- 
season in his hope, and ours, that he would pick up in the season. But 
it may happen that he has a bad off-season and follows it up by a bad 
season and nine months have gone. We do not like to be too hard. 

1878. Chairman : On the other hand, if the proper thing for the taxpayer 

to do is to pay the amount of tax into a separate account, there is 

no particular reason for giving him any rope, is there? - I think that is 
rather a policy of idealism. We do not expect a man to have a second 
account. We know as a matter of fact that a large number of prudent 
traders do it that way because it suits them but I would not like to say 
we could press them to do it that way. It obviates the tendency to use 
tax in the business which is the excuse they so often give. 

1879. Now may we go into more general matters? ' Have you seen a document 
headed ”BLA/1 1 2" dealing with discharges, which came out since your 

memorandum was written? - Yes. 

1880. You will see from that we were proposing in the case of an existing 
bankrupt to allow a period of two years during which a caveat might 

be applied for. That is rather better from the creditors’ point of view 
than the twelve months you suggest? - Yes, we have no objection to that. 

1881. Having had a chance of looking at BLA./112, do you think it meets 
your point as regards discharges? - Yes. 

1882. As regards subsequent bankruptcies, I see your first preference, so 
to speak, is in favour of very much the same scheme we had envisaged; 

the creditors in bankruptcy number 2 get the first cut of the cold joint 
before the people who already had a helping out of the joint when it was 
passed? - Yes. 

1883. Tour alternative scheme interests us very much. I mnt to see if I 
understand it. As I follow it, it amounts to this, that if the 

creditors in bankruptcy number 1 have had X shillings. in the pound, then 
the assets in bankruptcy number 2 are to be applied first in paying 
shillings in the pound to creditors in bankruptcy number 2, and thereafter 
in paying an equal number of shillings in the pound to each. - Yes, to all, 
It is a sort of consolidation, as it were, of the two bankruptcies. 

1 884 . We must think about that. It seems to me to have a great deal to 
recommend it. Do you really prefer the . scheme we had originally 

proposed to this, one might almost say, financial judgment of Solomon . 
which you propose? — I do not think we have any really strong feelings. 

We might be creditors in the first or second bankruptcy. We might be 
caught either way. 

■1885, It is really a question of which strikes one as being the fairest? - 
Yes. I think the two points we made in our note are in favour of 
the Committee’s scheme - that the first barkrurtcy is something which is 
over, as it were, and there is a case for leaving it as closed. 

1886. There would not be many cases in fact in which the people in bank- 
ruptcy number 2 would be likely to get as much as. two shillings in 
the pound while the other people were not getting anything? - No. 
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1887. As regards monetary limits, I think there is an obvious slip in the 
typing of your memorandum, in the third line from the bottom of the 

page: "The possibility of combining with other debtors" - it must be 

"creditors"? - Yes. 

1888. I see you do not want to increase the £ 50 , and there we are in 
agreement with you. Oddly enough, £1 ,000 as regards the ceiling 

for summary administration was just the figure we were toying with and a 
good many witnesses seem to support it. We had a lot of difficulty about 
the £20, tools of trade, clothing and bedding. Obviously in these days 

£20 goes absolutely nowhere; it is a ridiculous figure as it stands and 
we were toying with the idea of recommending the abolition of a limit 
there and leaving it to the discretion of the Official Receiver, subject 
to the limitation that what he leaves must be necessary. Do you not 
think there is a good deal to be said for that because what is necessary 
for a bachelor, especially if he has no family, is nothing to what is 
required by a married man with a lot of children? - Yes, that was our 
view, that the realistic thing was to leave it to someone, to the Official 
Receiver. 

1'889. There is no point in putting in a figure which might be quite 

illusory? - No. One fears that whatever figure was put in, in turn 
might become out of date. One hopes it would not. 

1890. One hopes the inflationary spiral will stop somewhere but one cannot 
see any indication at the moment. Are there any other monetary 

limits you want to offer any suggestions about? - I do not think we had 
thought of any others. 

1 89 1. There is the one that makes a man liable to arrest if he moves pro- 
perty worth, I think it is £5. That is absurd of course nowadays. 

We thought of trying to get over that difficulty by preventing him from 
moving, without the consent of the Official Receiver, property which would 
be divisible amongst his creditors. He could move anything he likes 
which he would be allowed to keep any way, but nothing of trust property, 
even of the smallest value. I think that is the fairest way, do you 
not? - Yes. 

1892. That brings us to the very vexed question of after-acquired property. 
It seems to us the broad difficulties there are these: firstly that 

the bankrupt has got to live — if it is a man and you take it all away, 
you drive him into burglary, or if a woman, you drive her into prostitu- 
tion; secondly, that if what one might call capital assets are vested in 
the trustee they may include things like white elephants and the trustee 
may be saddled with the duty of feeding the brute when he does not want 
it. Thirdly we have to make things in some way hotter for the caveated 
bankrupt than the uncaveated bankrupt. The three solutions, or attempted 
solutions we thought of were, firstly that there should be no automatic 
vesting of after-acquired property in the trustee; secondly, that the 
bankrupt should be under some sort of duty to disclose his after-acquired 
property, possibly subject to a monetary limit of some kind downward; and 
thirdly, the largest possible enlargement of Section 51 powers. I do not 
know if these are the lines you think it would be best to take, or if 
there are any others you would suggest? - We were thinking very much on 
those lines. 

1893. You suggest, I see, that failure to disclose after-acquired property 
should be dealt with criminally. We were proposing to deal with 

breaches of any duty imposed to disclose after-acquired property by treat- 
ing it as a contempt, which has some advantages; it could be dealt with 
more expeditiously, more summarily by the Bankruptcy Court. On the whole 
you think that is an improvement, do you? - (Mr. Laine ) : I think so. 

1 894 . There has been an awful muddle in the past about the Official 
Receiver acting as trustee in non-summary cases. He does so at the 

moment simply because the Board of Trade wink the other eye and do not 
appoint somebody else as the Act says they must. We thought the proper 
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vja y to regularise the position was to substitute the word "may" for " shall" 
at the relevant point in the Section. So, if the creditors do not elect 
anybody, the Board of Trade may leave the Official Receiver in the saddle. 
That really regularises what is in fact done at the moment. (Mr. Imms) : 

That would meet our point. 

1895. I do not know if you can help us at all over the point you deal with 
in No. 6 of your observations. It is a question whether the Court 

should be obliged to annul an adjudication where debts are paid in full, 
or whether it should be only permissive to do so and is really a point 
where ethics and expediency come into conflict. As at present advised, 
we were strongly tending to the view that expediency should prevail. 

That means that the man has some real inducement to pay twenty shillings 
in the pound, if he gets the annulment by doing it. - (Mr. Piper): We 

have never come across a case where anybody has paid twenty shillings, or 
offered to do so. - (Mr. Imms): We have been in the field since 1942. 

1896. It is generally in very old cases you get this. Do you think that 
expediency rather than ethics should prevail in this connection? - 

I think the bait to get the annulment is of some worth. 

1897. Creditors generally, I think, would rather get their pound of flesh 
than have the mn strung up as a warning to other defaulters. 

After all annulment and payment in full would not preclude prosecution if 
he had committed a criminal offence? - No. 

1 898 . Has it been your experience that beneficed clergymen and officers 
of the armed forces and civil servants are treated particularly 

severely under Section 51? - I do not think we have ever had any to deal 
with. 

1899. The only reason why they are very often shot at under that Section 
is because their salaries are definitely ascertainable? - They are 

an easy target, yes. 

1 900 . I had not come across any experience of harsh treatment of parsons 
myself because, there is so little to get out of them anyhow. You 
are unlikely to be particularly interested in the bankruptcy of parsons? - 
No. 

1901. I see you are not particularly interested in the question of prose- 
cutions or deeds of arrangement. — No, we have very little to do 

with them. 

1902. I can assure you we have given extremely careful consideration to 
the fraudulent preference Section, in fact we have been sweating 

blood over it for a long time. One thing we had thought of doing on 
which we would be grateful for your views is this: we thought of intro- 

ducing a clause providing that for some short period, say 21 days before 
the receiving order, any payment which in fact resulted in a preference 
could be set aside, no matter whether there was an intent to prefer or 
not. We think there would have to be some exception in the case of pay- 
ments for a present or future consideration or something of that kind, but 
subject to that, and to that very narrow exception, all payments in the 
last 21 days would be voidable whatever the intent of the payer. Do you 
think that would be a good idea or not? - (Mr. Piper) : It might be a 

quarter's purchase tax and have to go back in the kitty. - (Mr. Imms): 

It might work rather unevenly because of course 21 days from our point of 
view might be significant in one case and not in another. If he just 
happened to have paid purchase tax in that 21 days, back it goes into the 
kitty. - (Mr. Piper) : And then it would tend to determine the date of a 

petition. If there had been a payment of purchase tax known to any 
creditor it would pay him to put a petition on quickly rather than wait 
for 21 days. 

1903. Of course he has to have his act of bankruptcy, but he can force an 
. act of bankruptcy by a bankruptcy notice within the 21 days as the 
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time at present stands. He could then put the petition on, which would 
have the result of making you refund the purchase tax anyway? - Yes. 

1 904. On the other hand you stand to gain as creditors on that point, by 
setting aside other payments. I do not know what you think of the 

idea on balance. - (Mr. Emmerson ) : I should have thought in practice you 

are the last ones out of the hat to get paid. - We are. 

1905. Chairman : As your preference goes back a year it would be as broad 

as it is long? - (Mr. Imms): I think we would stand to gain more 

than to lose, probably. 

1906. But the answer is that you would on the whole like the idea, pro- 
vided we either preserve intact your present right of preference, or 

at any rate preserve it at longer than three weeks? I think if we were 
preserving it at all it would be longer than three weeks. - I trust so. 

1907. I was a little puzzled myself by what you say about the trustee’s 
power of compromise and arrangement. He has got to get the sanc- 
tion of the committee of inspection, has he not, or if he has not got one, 
the sanction of the Board of Trade? - Yes, it is Section 56(8). The 
committee of inspection probably does not include us, 

1908. Do you not usually find yourselves on the committee of inspection? - 

(Mr. Piper) : Not invariably; quite frequently but not invariably. 

1909. You have no right to expect to be invariably on the committee, have 

you? - (Mr. Imms): No. We were thinking of cases where the 

committee did not include us, and there are such cases, and they authorise 
the trustee to make some arrangement which did not take account of 
preference. 

1910. He has got to pay the preferential creditors first. - We were not 
thinking of preference there but the instance of the distribution of 

property in kind, 

1911. Can you give us a concrete illustration of a case in which you have 
been unfairly treated through distribution in kind, or something of 

that sort? - (Mr. Piper): The sort of thing that does happen is where a 

motor car has been used in the business and then is passed on to somebody 
else for what is regarded as its market value but for what we regard as 
much less than the real value of the car. 

1912. I think I am beginning to see the point. You suppose someone who is 
liable to pay purchase tax to you goes bankrupt, then the trustee 

settles with some other creditor by passing on to him goods on which pur- 
chase tax would be payable? — (Mr. Imms): Yes, stock in trade possibly. 

191 3* Thus dodging the purchase tax? - No, not dodging the purchase tax, 

but not recovering sufficient of the assets of the bankrupt that the 
trustee should if the proper value were paid for the goods that have been 
distributed. 

19 14. If something of the kind takes place, have you not your remedy under 
Section 80? You can always go to the Court if you are aggrieved 
by an action of the trustee? - Yes, we can go to the Court. 

1915* I suppose it is possible that a majority of creditors might act 

unfairly against a minority, might they not, but then you go to the 
Court under Section 80? - Naturally enough, with the preference as it 
stands, we are not very popular with ordinary creditors in a lot of cases 
and they might have more regard to their own interests than to ours. 

They might support a trustee in something we thought was a bit out of 
line. 

1 91 6. Mr. Emmerson : I have still not followed the case of the car where 
the trustees are acting against the directions of Section 33 orL 
distribution of assets. - (Mr. Piper): It comes down to a question of 
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value, and what is the value of the car, and you can get half a dozen 
people all putting different values on a car. We believe a car passed on 
to somebody else is worth considerably more than has been accepted. 

•J517, Chairman : I do not think it is really practicable to legislate for 

such very exceptional cases. I think we shall have to leave it 
that my with Section 80, will we not? - Yes, I think that is it. 

1918. As regards Section 37, if we recommended any legislation about it, I 
think you would prefer, would you not, legislation which would make 

it clear that Section 37 did not bind the Crown? - (Mr. Imms): Yes. 

1919. But, as you say, there is no decision on the point and perhaps we 
ought to clarify it? - We had one or two trustees who discovered 

that some payment on account of tax was made and they required us to give 
it up. It has not arisen on any great amount and, rather than have a 
protracted squabble with a trustee, we have done so, but a case might 
arise where the sum ms substantial. 

1920. In most cases I suppose when you get payment on account of purchase 
tax and bankruptcy supervenes, it is the exception for you to have 

any notice of an act of bankruptcy? - Yes. There is the man who pro- 
bably has made some commitment with us as to instalments, and it is the 
last instalment perhaps. 

1921. More often than not then you are protected under the existing law, 
even assuming Section 37 binds the Crown, since the payment is 

before the actual date of the receiving order and without notice of 
bankruptcy? - Yes. 

1922. We were proposing an amendment which would give you still better 
protection, namely instead of before date of receiving order, it 

should be before date of gazetting the receiving order. - That would help 
us. 



1923. The last point you mention is really rather a small one as regards 
procedure, is it not? - Yes. 

1924. I do not know what my colleagues think but it seemed to me, as the 
proof is on the Court files, some sort of application will have to 

be made to the Court to amend it, but we can put in something to the 
effect that the Court shall amend the proof on the written consent of the 
trustee and creditor without any formal application. - That would meet the 
case. 

■1925. Gentlemen, I have nothing else to ask you. Unless, you want to tell 
us anything more we need not take up more of your valuable time. - 
There is one point we did not deal with in our memorandum, the subject of 
preference, but I would like to go on record that we do associate our- 
selves with the Inland Revenue in defence of the Crown preference. 

1926. I did not ask you but I assumed you did agree. - Yes, we are in full 
agreement. 

1927. Thank you very much. 



(The witnesses withdrew) 
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letter received prom 

THE GENERAL COUNCIL , 

trades union congress 

Trades Union Congress, 
Transport House, 

Smith Square, 

London, S.W.1 . 

26th January, 1 956* 

Mr. B. MacTavish, 

Joint Secretary, 

Bankruptcy Law Amendment Committee, 

Dear Mr. MacTavish, 

Bankruptcy Law Amendment Committee 

I am writing with further reference to your letter of 2nd November 
1955, drawing our attention to the appointment of the Bankruptcy Law 
Amendment Committee and inviting the views of the General Council on 
questions involved in its terms of reference. 

Of the particular matters set out in paragraph 3 of your letter the 
General Council wish to comment upon No. 7, on the enlargement of the 
provisions of section 51 of the Bankruptcy Act 1914, to cover all kinds of 
earnings including the wages of workmen. The General Council agree that 
the differentiation in this respect between wages and "salary or income" 
is illogical, and that it leads to anomalies. They do not consider, 
therefore, that there could be any objection to the enlargement of the 
provisions of section 51 to include the wages of workmen^ 

There is one other matter which the General Council wish to draw to the 
attention of your Committee. At present section 33(l) of the Bankruptcy 
Act 1 91 4, as amended by subsequent legislation, gives priority of payment 
to the following debts out of the bankrupt's property: rates and taxes, 

wages and salaries (including holiday or sick payments), and national 
insurance contributions. Representations have been received from 
affiliated unions reporting serious hardship to their members in cases 
where a bankrupt employer has been liable for common law damages to an 
employee and has not insured himself against this liability. The General 
Council accordingly wish to recommend that section 33 ( 1 ) of the Bankruptcy 
Act 1914 should be amended to add an employers' common law liability to 
employees to the list of priority claims on assets. 

The General Council will be glad to give oral evidence in support of 
these submissions if your Committee consider it necessary. 

Yours sincerely, 

(Sgd. ) Vincent Tewson 

General Secretary. 
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Mr. Arthur Leslie Noel Douglas Houghton, M.P. ) the Trades 
Mr. Lionel Murray ) Union Congress 
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1928. Chairman : I am afraid there is very little that you are interested 

in, that we are concerned with, and vice versa. - (Mr. Geddes): I 

think that is true. 

1929. But 'we are pleased to note that -you do not disapprove of our ideas 
about Section 51 on the attacbability in bankruptcy of -wages of 

workmen. - That is so. 

1930. I think what might interest you is this. A suggestion has been 
made to us - we have not come to any decision about it yet -* that 

the trustee in a bankruptcy should be empowered to pay wages of workmen, 
clerks, servants and the like, up to a limit of, say, £25 a head in 
respect of services rendered in the last week before the receiving order, 
and to pay it straight away out of any assets there are. We were not 
unsympathetic to the idea, but can you give us any sort of notion as to 
how much real hardship is caused to workmen and labourers under the present 
system, in. which they are frequently kept waiting for quite an appreciable 
time before their preferential wages can be paid? - .It is very difficult 
to produce, as it were, evidence of that kind out of a hat. If you say to 
us, "Can you produce evidence to show where hardship has existed?” I 
think we would have to say, "Give us notice of that question, and we will 
make enquiries". 

1931. I can understand that. - We could, in respect of some things, get a 
certain amount of evidence, but I think it would be very difficult 

for anyone here to say about that. I do not know whether the office have 
got any evidence. 

1932. Mr. Emmerson : Most of that evidence would come from the branch 

representatives? - The evidence would be from the unions themselves, 

and the only way we could ascertain it would be to send the usual sort of 
circular out, saying, "Have you any evidence to this effect?" and that 
might produce it. Possibly Mr. Jones can make a further comment on this. — 
(Mr,. Jones): I think given notice we could produce cases where there 

unquestionably has been a great deal of delay. We have been in touch 
with people in our unions, who deal specifically with cases of bankruptcy 
where there are claims for arrears of wages, and they tell us that in the 
majority of cases several months elapse before settlement. If you say, 
"Does that cause hardship?”, if you mean does it cause hardship iri the 
sense that the workman will starve, because he does not get the arrears of 
wages, that, of course, is not likely. We have National Assistance, 
unemployment pay, and so on, but there is, in fact, definite inconvenience 
which in cases does border on real hardship, in the sense that a man has 
to leave work because of bankruptcy, and he does not get any wages for 
that week, and does not get any unemployment pay to cover the arrears of 
his wages. In that sense, there is certainly relative hardship, and I 
think, given notice, we could produce such cases. 

1933. Chairman : If you feel that you would like to look into that, and 

let the Secretaries have in writing any evidence you find, we would 

he very interested. - (Mr. Geddes) : I think we can do that. Obviously, 

relative hardship is the right term. • I would have thought it was fairly 
clear that if a man has. been expecting to draw his wages at the end of the 
week, and suddenly finds he does not, there are two types of hardship; 
one, he has got to go home and tell his wife, which I would have thought 
was a hardship, anyway, and the other one is that he has got to find ways 
and means of getting something to tide him over, and in the majority of 
cases I would not have thought he had the wherewithal to overcome that 
initial difficulty. So there is relative hardship. 

1 934. • But if he was right up against it, he would get something out of the 

Public Assistance, to pay for his Sunday dinner, would he not? - 
That is what Mr. Jones says, but, again, he may have been getting £10 a 
week and Public Assistance will not give him anything like that, so that 
hardship is still there. 

”*935. In spite of Public Assistance? - Yes. 
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1936. I was only speaking of the suggestion of a pre-preferential payment 
of one week's wages. We were not proposing to alter the existing 

preference. Sooner or later, he will get all his arrears, in most cases, 
paid in full. - We understand that. 

1937. Of course, at the moment I suppose in most cases he has no difficulty 
in getting other employment within, say, a week or so? - In present 

circumstance s . 

1 938. But we do not know how long full employment is going to last? - 

Unfortunately, n b. - (Mr. Murray) : Then, of course, there is the 

additional point that he may not necessarily get suitable alternative 
employment. He could probably .go and get another job, but he may require 
a little time, if he is a skilled craftsman, to look around and find a job 
which suits him for long term purposes, even in conditions of full 
employment. 

1939. That certainly wants to be borne in mind, I agree. The other point 
that you wanted to make about creating a new class of preferential 

payment, as I understand it, is as regards employers’ common law liability, 
where the employer has not insured himself? - (Mr. G-eddes): Yes. 

194-0. And I understand you are talking about cases where the employer has 
failed to provide safe conditions of working, or proper equipment, 
or something of that kind? - In other words, there is an industrial injury, 
but the industrial injury can be readily ascribed to negligence in common 
law, and a claim lies in common law, as well as under the Industrial 
Injuries Act. 

194-1, And a claim for an unlimited amount, as against a limited one? - 
Quite . 

1942 . I do not think any of us are unsynpathetic to the suggestion, but I 
would be right in saying the difference in hardship, in the case of 
the workman who has been injured, as against the case of the ordinary trade 
creditor, is a difference only of degree, is it not? - Yes, but I should 
have thought it was a very important difference of degree. But it is 
awfully difficult to describe this in precise terms. Presumably, if a 
creditor is entirely dependent upon having his claim satisfied to continue 
his business, then the hardship on him is very great indeed, but if the 
workman is totally incapacitated, for example, and has a claim for a con- 
siderable sum of money, that sum of money is really the whole of his future 
life. If he does not get that his future is completely ruined, and it 
does seem to us that on that basis this is a very important liability of 
the employer. If it is a question of £300 or £400, for the loss of a 
finger, that might not be so much, but it might be a claim for £5,000. 

1 943. Or any amount? - Or any amount related to total incapacity, and that 
hardship is very, very considerable indeed. 

1 944* Yes, but that workman suffers more than the ordinary creditor simply 
because he can least afford to lose the money? - And because of the 
effect the loss of the money has upon the whole of his future life, if it 
is a question of total incapacity. The average creditor, one would have 
thought, could recover from the loss, sooner or later. The totally 
incapacitated workman cannot recover from that loss. If he does not get 
the money he cannot in any way safeguard his future as the law intends he 
should, by the award of adequate damages. - (Mr. Houghton): There is 

another point, if I may say so, that with the trade creditor there ms an 
element of voluntary action. He did, after all, give credit, but the 
injured workman suffered as a result of the negligence of his employer, and 
he had no protection. In any case, it may be the supreme crisis in the 
life of an injured worker, whereas a urade debt, although I know it may in 
some cases spell the ruin of an individual 1 s business 

1 945. It may indeed. - But I think we attach more importance to the claim 
resting on physical injury, than we do upon the claim resting upon 
normal trade transactions. 
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1946 . In other words, what you stress is the physical nature of the injury, 
rather than the position of the person •who suffers it. You are not 

seeking to create one law for the rich, and another for the poor, "but one 
for the physically injured and the other who is only hurt in his pocket? - 
On the whole, the person who has any substantial claim for damages, if he 
is awarded those damages by the Court, must have suffered some quite 
serious injury. - (Mr. G-eddes): I think an additional point is the conse- 

quential effect of the failure to recover damages upon an injured workman, 
as against the ordinary creditor. I do not deny for a moment that the 
ordinary creditor might suffer quite seriously, but the chances of his 
recovery, it seems to us, anyway, are very considerably greater than the 
case of the badly injured workman. The workman cannot recover physically, 
and he does not therefore get the compensation for the loss of livelihood. 
That is the factor. 

1 947. Mr, Emmerson : Would you suggest, then, that where an uninsured 

motorist knocks somebody down, has substantial damages awarded 

against him and goes bankrupt, that should be a preferential claim under 
■bankruptcy? - The answer to that is yes. - (Mr. Houghton): You raise a 

point now which I think does concern us greatly, and that is that making 
appropriate provision in the Bankruptcy Acts is not really the answer to 
this particular problem. It may not be within your terms of reference 
hut, after all, what have we done about the motorist? We have put a 
statutory obligation rpon him to be insured against third party risks. 

There is no such statutory obligation resting upon the employer. 

1 948 . Chairman : As regards common law liability? — As regards common law 

liability. 

1949. That is perfectly true. - And we, I think, would feel that perhaps 
that is where the remedy would really lie, but as I say that is 

probably not a matter for you. 

1950. I do not think it is a matter which we really can deal with, but I 
agree with you that that may be the real long-term solution to the 

problem. - (Mr. Murray): But it might be pointed out that in fact the 

General Council have sought this particular remedy in the past from the 
Government, and the Government have not acceded to that suggestion. I 
fully agree that is a better solution, but we cannot count on that as a 
possible solution. 

1951. It is outside our terms of reference. - (Mr. Geddes) : But would it 

not be possible for the Committee to make a reference to it, as 

against a recommendation thereon? 

1952. We could slip something in about it. Has any union tried to insure 
itself against this risk with Lloyds? - I am not sure. I would not 

think that was so, but we do not know. 

1953 . I fancy it could be done at some premium, but I do not know what 
premium they would charge. - But if you insure your members, as a 

union, against negligence on the part of the employer you relieve the 
enployer of .what is a moral obligation. 

1954. If the workman is injured in such a manner as to suffer damage of 
the kind we all have in mind, the union would normally finance his 

action against the employer, would it not? - Yes. 

1955. It seems to me a possible solution would be for the unions to 
arrange to indemnify their members in cases where the employer 

fails, or in other words goes bankrupt, and to recoup themselves against 
any loss they might suffer in consequence by means of a Lloyds' policy. - 
The only answer I would give to that, is that I am not sure, myself, that 
that is a liability, a function, or a responsibility of the trade union. 
After all, the trade union exists, certainly to protect its members in 
every way it possibly can, but not to protect the employer against his 
moral, rightful, and legal obligations. 
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1956.. But you would not be protecting the employer? - If we did that, the 
employer would say, "This is all right. I have not got to worry 

about this at all. This man is insured by his trade union" , and you 

relieve him of the moral responsibility of this. 

1957. But supposing you took up the line I am suggesting, and you financed 
the workman’s action against his employer. The employer says, "I 

do not care. I am not going to pay. The union will pay the damages". 
Then, you serve a bankrupt cy notice on the employer, you make the 
employer bankrupt, and you drain him of his last drop of blood, if you 
can. - But we do not want to do that. 

1958 . I know, but if a man cannot pay, somebody has got to make him bank- 
rupt. - A bankrupt employer is no good to us, anyway. The second 

point is that we would have relieved him of what you say he should do, and 
we should be insuring him against what we believe to be an obligation, 
which he should face up to. 

1 959 . Mr, Emmerson: Some employers do insure, some don’ t $ if you insure, 

all won' t? - That is most beautifully put. 

1 96 0. Chairman : Employers, as a class, generally do not want to go bank- 

rupt any more than anybody else. — No, but I would not have .thought 

it was a function of the trade union to insure an employee against a 
failure on the part of an employer. 

1 96 1 . What it really means is the bankruptcy of the employer. - No, it is 
a failure on the part of the employer to make adequate provision. 

1962. The employer fails to make adequate provision, the workman is 
injured, and the employer either pays up, or he does not. If he 

does not pay up, somebody makes him bankrupt, presumably. The loss I am 
suggesting you should insure against is merely the loss where the employer 
becomes bankrupt and, in consequence, cannot meet his liabilities. I 
should have thought that that was not insuring the employer, but it is 
insuring your union members against a loss, in consequence of the financial 
failure of the employer. - It really means that the trade union pays the 
premiums, instead of the employer. 

1963. They are two different risks. One is the risk that the workman 
will recover a judgment, and the other is the risk that the workman, 

having recovered a judgment, the employer will not be able to meet it. - 
But if the employer insures himself then, presumably, the need for the 
second does not arise, because the insurance company will meet the 
liability. 

1964 * Mr, Emmerson : Even if he goes bankrupt? - Yes. 

1 965 . Chairman: I am not sure there is provision for that, at the moment. 

There is in the case of motor accidents, of course. There should 

be. - There is, surely, I think. 

1966. Yes, I say there is in the case of motor accidents, but I am not 
quite sure if there is in the case of industrial accidents. There 

should be, anyhow. - (Mr. Houghton): There is, presumably, no remedy 

against the motorist who breaks the law, 

1967. I think there is a sort of fund, from which ex gratia payments are 
made by insurance companies. What we are really afraid of is that 

if we go on piling up the number of preferential payments which have to he 
made in bankruptcy, we are getting dangerously near the state of things in 
"The Gondoliers" where everyone is somebody, and no one is anybody. 
all too frequently happens, nowadays, that there is really nothing left 
for the general order of common or garden creditors, after the .Revenue and 
everybody else has been paid. We are rather reluctant, however 
sympathetic we may be about this point, to increase the number of pre- 
ferential payments. - (Mr. Geddes): I can appreciate that, but surely if 



(59944) 



292 



Printed image digitised by the University of Southampton Library Digitisation Unit 



one looks at this from the point of view of relative justice, there ought 
to "be a preferential right here. It is argued that a man goes bankrupt, 
and everybody is in the same cart. But are they? I come back again to 
B y point of the injured workman. I should have thought he was in a very 
different position from the ordinary creditor. He is in a very different 
position indeed, and I would have thought that it is equally true of the 
nan 'who is relying upon a week's -wages to keep himself for the ensuing 
week, a nd in addition bears the burden of trying to find another job, 
which at the present time he may easily find, but at other times he may 
not find. In other words, when there is a lot of bankruptcy, he will be 
much less likely to find a job with that ease. I would have thought that 
the relative hardships here were clearly established. 

1968. I see your point. - If I may pursue this for a moment, I know it is 
awfully difficult to put this in precise terms, as I said right at 

the beginning, but one of the creditors may be I.C.I.; I.C.I. may be a 
creditor for £200, Really, it does not matter a bit to I.C.I. whether 
they collect that £200 or not; they probably want it, but it probably 
does not mice very much difference. - (Mr. Houghton): The same applies to 

tax collectors. I think it is absolutely disgraceful the way the Crown 
weighs in with its preferential claims. - (Mr. G-eddes) : On the other hand, 

you get the workman who is relying on a week's wages, which may be £8 or 
£9. I would have thought there was a distinct difference between the 
claim of the I.C.I. - whether they get 2s. in the £, and whether the work- 
man gets 2s. in the £ or not, and gets it in two or three years time. 

1969. Mr. Emmerson : There is already a difference in the Act. - Yes, but 

I was dealing with the Chairman' s point as to whether, in fact, as I 

understood it, there should be any priorities at all, and I was arguing 
that there should be. - (Mr. Houghton): An increase in the number of pre- 

ferential payments could be avoided by putting compensation in and taking 
taxes out. 

1970. Chairman : I agree with you that it does seem rather anomolous that 

there should be preferential payments for cases where workmen's com- 
pensation is claimable, and no preference for cases where damages in common 
law have been recovered, and judgment has indeed been recovered for damages 
in common law. - (Mr. Houghton): I am expressing a personal opinion but I 

do not know that any of my colleagues will disagree with me. I think the 
pre-emption of the Crown and of public authorities upon the resources of 
bankrupts, when there are individuals who may suffer extreme hardship, is 

a distressing social phenomenon, and I think it requires re— examination. 

If the history of this is studied, I believe it goes back to different 
times and different circumstances, when somebody was most anxious to pre- 
serve the supremacy and claim of the Crown, and one can probably link it 
with the days when no public servant and no public body could sue the 
Crown. We now have the Crown Proceedings Acts, and the Crown has put 
itself more and more in the position of being a private citizen, yet it 
retains this pre-emption upon the resources of bankrupts, in the sacred 
name of the preservation of the dignity of the Crown. — ( Chairman ) : Not 

only the dignity of the Crown, but financing the Welfare State, which was 
not there at the time this started, somewhere in the early 1 7th century, - 
( Mr, Beer) : I think the question is usually posed in the terms of the tax- 

payer versus trade creditors. 

■1971. Chairman : I do not think I need trouble you by asking any more 

questions. Is there anything more any of you gentlemen want to 
say? - (Mr. G-eddes): No. 

1972. I am very much obliged to you for your attendance. — Thank you for 
receiving us. 



(The witnesses withdrew) 
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SEVENTEENTH DAY 



Monday, 1st October, 1 956 



Present 

HIS HONOUR JUDGE BLAGDEN (Chairman) 

MR. H. BEER, C.B. 

MR. C.E.M. EMMERSON, F.C.A. 

MR,; H.E. PEIRCE, O.B.E., J.P. 

MR. N.B. SHERWELL, O.B.E. 

MR. B. E.P. MACTAVISH ) joint Secretaries 

MR. C. ROY WATERER, I.S.O. ) 



LETTER RECEIVED PROM THE NATIONAL 
ASSOCIATION OP TRADE PROTECTION SOCIETIES 



3, Berners Street, 
London, W. 1 . 

l6th December, 1955. 



B. Mactavish Esq.., 
Board of Trade. 

Sir, 



Bankruptcy Law Amendment Committee 

My Association direct me to thank you for the opportunity given by 
your letter of 2nd November, 1955* of putting their views to the Committee 
under the Chairmanship of His Honour, Judge Blagden. 

With reference to paragraph 3 of your letter, their views are as set 
out below: - 

(l) They agree that it is advisable for every Bankrupt to be automati- 
cally discharged at the expiration of two years, but only if there are 
considerable safeguards. The safeguards should be: - 

( a) The Trustee, the Official Receiver, or any Creditor should be 
entitled to apply for a Caveat at any time after the completion 
of the Public Examination and before the Bankrupts discharge. 

(b) Immediately prior to the time for granting the discharge all 
creditors should be advised by post and advertisement that unless 

.a Caveat is entered the Bankrupt is about to be discharged. 

i (c) With regard to existing Bankrupts the safeguards as in (a) 
and (b) above be applied as far as practicable. 

(2) No comment. 

(3) It is not considered desirable to increase the monetary limits 
prescribed by the Bankruptcy Acts so far as the petitioning Creditor' s 
debt is concerned, nor with regard to the estimated value of assets to. 
enable an Order for summary administration to be made, but my Association 
think that an increase should be made in the limit of £20 for a Bankrupt s 
tools of trade as defined in Section 38 (2) • 
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My Association have come to these conclusions because, in the case of 
the petitioning Creditor’ s debt there is no evidence that the present limit 
has lead to any abuse of the process of the Court. If the limit of £300 
for summary administration was increased the Creditor’ s discretion as to 
the person to be appointed as Trustee would cease to exist in a large 
number of cases and this power to exercise discretion is regarded by my 
Association as a matter of major importance. 

(4) No comment. 

(5) Although it is thought unlikely that they will want to do so, the 
Creditors should be able to appoint the Official Receiver as Trustee, the 
principle being that in all insolvencies Creditors should be able as far 

as possible to carry out their own wishes with the fewest possible 
restrictions. 

(6) No commeht. 

(7) It is considered that all kinds of earnings should be included. 

In a modem society the previous restrictions are quite inappropriate. 

(8) Anything that can be done to increase the chances of a guilty 
debtor being prosecuted has my Association* s support. They -therefore 
feel that it should be possible to have provision that either the Board of 
Trade or the Director of Public Prosecutions may be empowered to prosecute. 

(9) It is considered the Deeds of Arrangement are the most satis- 
factory method of dealing with insolvency and cause the least trouble to 
Creditors. Therefore no change should be made that would upset this 
state of affairs. Its chief advantage is that it is quick and simple. 

It is a private arrangement between the Debtor and his Creditors and any 
Board of Trade control would only complicate matters and make it less 
satisfactory. 

My Association wish to advocate a clarification of the order and 
disposition clause and Hire Purchase Agreements. Although it is con- 
sidered unlikely that gpods under Hire Purchase Agreement could under 
present legislation properly be seized, provision should be made so as to 
leave the matter open to no doubt at all that goods under a bona fide 
Hire Purchase Agreement could not fall under the order and disposition 
clause (see Bankruptcy Acts 1914 and 1926 Section 38( c ))» ^ cleahLy 

equitable that this should be done as the present legislation was passed at 
a time when there was little hire purchase. It is now so widespread that 
no Creditor should be so naive that he would assume the Debtor owned all 
the assets at his place of business and that none was under hire purchase. 

We also feel that the Trustee under a Deed of Arrangement should have 
more protection so that he can more speedily realise the assets for the 
benefit of Creditors. The present three month period during which a Deed 
can be voided as an Act of Bankruptcy should in our opinion be reduced to 
one month. 

My Association also feel that the method of dealing with deceased 
insolvent estates is far from satisfactory. As the Law at present stands 
a Creditor must serve a Petition on the personal representative of the 
deceased and of course it is realised that if proceedings are commenced 
they can afterwards be transferred to the Court having bankruptcy juris- 
diction. The difficulty is if the estate is insolvent no one will take 
up the position as the representative of the deceased. A Creditor is 
therefore faced with the great difficulty, first of ascertaining whether all 
parties entitled have renounced before he can even apply for Letters ot 
Administration himself, and then having to taxe up that position himself . 
During this time the value of the goodwill of the business is often 
dissipated and very often the assets have also disappeared. 
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It is suggested that the Law be altered and that it is provided that 
if no application has been made to a Probate Registry within a month of the 
date of death a Creditor should be entitled to present a Bankruptcy 
Petition and that such Petition should be deemed to have been served if 
sent by registered post both to the deceased' s last known residence and the 
next of kin of the deceased and advertised in two local papers. 

My Association do not wish to give oral evidence, but would do so of 
course if the Committee so requested. 

In the hopes that it may be of assistance to the Board of Trade, eight 
copies of this letter are being sent to you. 

I am. Sir, 

Your obedient Servant, 



(Sgd.) C.C. SORTERS 
Hon. Secretary 



EXAMINATION OP WITNESSES 



Mr. Kenneth Russell Cork, P. C.A. ) 
Mr. William Norman Peet, P. I. C.M. ^ 
Mr. Charles Cowley Worters, M.B.E. ) 



Representing the National 
Association of Trade 
Protection Societies 



Called and examined 



1973. Chairman: Good afternoon, Gentlemen. I do not know if your 

Association has had a chance to examine document BLA/112 incorpora- 
ting the revised ideas on the discharge scheme since the Committee started 
its deliberations. Do you think that is an improvement on the original 
scheme, or not? - (Mr. Worters): Yes, we agree that it is. 

1974. One of the details you mention in your letter is that you think that 
a creditor should be entitled to apply for a caveat before the 

discharge. Do you think that is desirable? - My Association feels very 
strongly that a creditor should be entitled to apply, and not just the 
officials concerned in the bankruptcy. 



1975. Do you not think there is rather a danger of applications being made 
by vicious or malicious creditors who might cause a lot of expense by 
mak ing a series of applications? - We recognise the possibility of vicious 
creditors in certain cases, but we think that any application coming bel ore 
the Court from a source such as that would be recognised by the Court and 
due notice would be taken and it would be dealt with accordingly. 



1976. I ao not know if you took into account the possibility of a creditor 
who wants to make an application borrowing the Official Receiver 
name on giving the Official Receiver an indemnity? _ He could always do 
that. - We had not thought of that method of handling it. 



1977 , it is a case called, I believe, Re Genese. - (Mr. Cork): I 

personally had thought of that angle, but would the Official 
Receiver be bound to give his name? 

1978 I think he is bound to if he receives an indemnity. The Court 

makes an order that he shall. - Well, that must clearly cover that 
position. 
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-1979* I think that wo-uld be a satisfactory check on the malicious 

creditor. He would have to go to the trouble of putting up an 
indemnity. - I imagine that if he brought a frivolous application, then 
the Court would award some sort of costs against him, would they not? 

1980. Certainly. - Would that not be rather better? 

1981 . If the application has got to be in the name of the Official 
Receiver, that provides a sort of double check against malicious 

proceedings. - (Mr. Worters) : I think we are agreed that they are a 

possible danger. - (Mr. Peet): An alternative which has just struck me is 

that it may be possible that a creditor for £50 or more, who is entitled to 
apply for the debtor to be made bankrupt, could possibly be the person who 
■would have the right to apply for a caveat in such circumstances. 



1982. That might be a very good idea. It would prevent a very small 

creditor wasting time. - Any creditor has a right, has he not, to 
examine the debtor on public examination, but in practice it seldom 
happens? 

1985. We want, if possible, rather to encourage that practice. - Well, in 
that case, bringing the creditors in under this proposal will 
encourage them to do that sort of thing. 



1984. I should have thought it would be the other way round because the 
creditor has the right to apply for the caveat on the conclusion of 

the public examination under our scheme, so, if he is considering applying 
for it, it gives him an opportunity to attend and take part in the examina- 
tion, which- is a thing to be encouraged. - Of course that would not be 
eliminated by our proposal and he could still do that. So often in these 
matters one does not find things out until after the public examination. 

We are suggesting, therefore, that creditors should have a right after the 
examination for a two-year period to apply for a caveat: we are asking no 

more. 

1985. You say you want the warning, as it were, given to creditors by 
letter when the 2-year period - or whatever other period is fixed - 

is about to expire? - (Mr. Worters): Yes. 

1986. That is going to involve a lot of work and expense in bankruptcies? - 
You have to send out various notices all through the bankruptcy, and 

is one more notice going to make all that difference? 



1987. The creditors have had their notice of the public examination and 
they ought to know from that when the two years will be expiring. 

(Mr. Cork): I think it is unlikely that they will remember, as circulars 

have to be sent out many times during the bankruptcy. I do not think it 
■would cause any great difficulty and I think it is a safeguard. 

1988. I suppose if we suggested that a notice by advertisement be given, 
your answer would be, "Well, nobody reads advertisements anyway ? - 

I agree. I think it would act in the debtor' s interest to a certain 
extent. 



1989. How would it help him? - It would make it clear to everybody that 
he is just about to be discharged and that in future they would not 

be dealing with an undischarged bankrupt, because there is, in practace, 
a divergence between the length of the bankruptcy as it happens to the 
estate ana the bankruptcy as it happens to the debtor. 

1990 . Surely they are two aspects of the same idling? - If 

estate is still being wound up, the ordinary creditor mil think the 
man is still an undischarged bankrupt, although, I agree, he ought 0 
know better. 

1991. I notice you have had nothing to say about our suggestions about a 
second bankruptcy, but we had a new scheme for dealing with it put 
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up to us Toy some -witnesses the other day, and perhaps I might ask you for 
your views about it. The suggestion now made, very briefly, is this — 
that if say X shillings in the pound have been paid in the first bank- 
ruptcy, the assets in the second bankruptcy should be employed first in 
paying X shillings in the pound to the new creditors - and after that in 
paying loth, sets of creditors off equally. Do you think that is a better 
idea than the one originally put forward, or not? - The one that was 
originally put forward was that the second lot of assets should go to 
satisfy the creditors in the second bankruptcy? 

1992. That is right. - I still think that is fairer than it is today. 

1993. Xou would like the idea we suggested to you first; the idea I have 
just put to you second; and the existing system a bad third? - A 

very bad third, yes. - (Mr. Feet) : I strongly support the suggestion of 

the assets becoming assets for the second bankruptcy, because I think it is 
true to say that usually those assets are supplied by the second set of 
creditors ana, as I see it, in strict fairness that means that they should 
have the benefit of those assets in respect of their debts. - (Mr. Cork): 
"When one thinks more about this, there is more in the second idea. I 
think, to be perfectly honest, it is difficult to decide whether 1 or 2 is 
the fairer. 



1994. Well, we will call it a photo-finish between the two new ideas, but 
at any rate it leaves the existing system right down the course. - 

Yes, a photo-finish. 

1995. I think we all agree that we do not want to increase the monetary 
limit for a petition. What about summary administration?. Many 

people seem to think that should go up to £ 1,000 - (Mr. Worters): We were 

discussing this amongst ourselves. We felt that an increase in the 
summary administration might be agreed to, but we had not got as far as 
£ 1 , 000 : we had got to something like £ 500 . 



1996 . £ 1,000 would be more realistic, having regard to the diminished value 
of money, would it not? - I suppose it would, yes. 



1997 . I fancy that professional trustees do not very much like taking cases 
less than £ 1 , 000 ; there is not much meat on the bone in such oases? - 
(Mr. Cork): In small oases it is usually the Official Receiver who is 
appointed. Are you intending to maintain that position or not? 



1998. We did not think of altering the law as regards letting private 

trustees in. They can always be used if the creditors want them. 
What we were proposing to do Was to facilitate the Official Receiver s 
acting as trustee in non-summary oases, if he is wanted. - I think it 
should be both, if I may say so, because you see I still think this asset 
valuation, when you get to about £ 1 , 000 , is quite ridiculous at that stage 
of bankruptcy. No Official Receiver can reasonably estimate the value oi 
the assets, ana there are cases where the creditors might well rather 
prefer a private trustee. 



1999. Mr. ■Rmrnf.r snru. It is for the debtor to estimate the value _of «ie 
. assets, is it not? - "When you come to the summary, it is for the 
Official Receiver to give his blessing to the debtor's estimate, T e 
debtor is notoriously inaccurate. 



2000. He prepares it first. - He. prepares it first, but the total is based 
on what the Official Receiver says. 



2001 . That is so, but the Official Receiver is more or less m 

the dark, except for the information he can get out of the debtor, 
is he not? - That is v*y I think the question of deciding whether the 
trustee should be a private or an official one according to the estimate 
value of assets is very wrong. You may get a debtor who has been trying 
to clear everything away from himself, and there is therefore a detailed 
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investigation wanted, in which case I think the creditors should have the 
right to choose a private trustee if they want to. I agree it is not 
very profitable for professional men. 

2002. You would like to see the creditors having the power, even in a 

summary case, to appoint a private trustee by ordinary resolution? - 
yes, to appoint a private trustee by ordinary resolution. Now that you 
have changed it so that the creditors may have an official trustee by an 
ordinary resolution with a large estate, I should have thought the position 
should be the same with a small estate. 



2003. Complete freedom, either way, you mean? - Complete freedom either 
way, because what you are trying to do, I think, is to let the 
creditors have their wish, 

200if. I understand that, in practice, the Board of Trade do not take action 
but wait until the first meeting of creditors is over, and act only 
if there is any doubt about it. - But if you put the limit up to £1 , 000, 
there need not be any doubt at that stage. I must make it clear that I am 
not quite sure whether I am speaking for the Association or myself, - 
(Mr. Peet) : Speaking as a creditor myself, I am indifferent about the 

summary limit. What I do ask for is complete freedom of choice by the 
creditors . 



2005. As regards the trustee? - As regards the trustee. Their money is 

at stake: they are the people who should choose, whether the assets 
are £1 or £ 50 > 000. 



2006. While we are on the subject of the Official Receiver acting - we 

are wondering whether you attach any importance to the word "appoint” 
in relation to the appointment of the trustee in non-summary cases. 'What 
we are proposing to do is to take out of the relevant section the word 

"shall" - " the Board of Trade shall appoint some fit person " 

and substitute the word "may" ; so that the Board of Trade, which normally 
does wink at the Official Receiver acting at the moment, would be strictly 
in the right in leaving him in the saddle if the creditors do not appoint 
anybody else. - (Mr. Cork): Are you not making it possible that at the 

meeting the Official Receiver will be nominated and voted for, as for a 
private trustee? 

2007. No, what we are proposing to do is to leave the voting at the meeting 
as it is now. If the creditors do not appoint a private . trustee 

then the Official Receiver may proceed, or the Board may give him permis- 
sion to proceed. I do not think it is a very good idea myself to let the 
creditors appoint a man, because he may be a very busy man who may not want 
the job, but if the creditors do not see fit to appoint someone then the 
Board of Trade could, if they wanted to, lighten the burden on the 
shoulders of the Official Receiver. I do not know if I am making this 
clear? - Yes, it is to a certain extent acting by default. 

2008. To a certain extent, yes. - I am not sure that that is giving the 
creditors the chance to express themselves as freely as I think they 

ought to be allowed to. 

2009. Then you do attach importance to the actual appointment of the 

Official Receiver as trustee? - (Mr. Peet): I take it the arrange- 

ments have been made to cover the situation in the event of no creditors 
turning up at the meeting, which I think might arise? 



2010. It often does. - Yes, it often does, but that point must be watched, 
must it not? 

■2011. At the moment, if none of them turn up, a second meeting is called, 
is it not? If there is a second meeting called and still no one 
turns up, as no* one is there they cannot appoint anybody, so the Official 
Receiver becomes trustee by default. If the Board of Trade have power to 
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let him remain as trustee, that ■would meet the case? - (Mr ■ Cork) : I 

think that the word, "appoint" is stronger* In fact, the creditors have a 
resolution recommending that the Official Receiver "be appointed, I would 
like to see something positive for the creditors to do 3 rather than act by 
default. 



2012, I ao not see quite why, because after all the Official Receiver is 
a public servant and X should have thought that the last word as to 

what duties he undertakes rests with the representatives of the public 
rather than with the particular creditors, — I am afraid we are getting 
muddled, at least we are, this end, with the kind of conduct the meeting is 
going to have and the actual word "appointing" udiidh will give them the 
right to make a man a trustee. I think that is where there is a confusion 
in thought. Supposing the creditors wish to have the Official Receiver 
in that particular case as the trustee, then what we are wanting is for 
someone to resolve that the Official Receiver be the trustee and for that 
resolution to be supported and carried by the creditors; and then, subject 
to the blessing of the powers above, he will get it, I did not want it to 
be merely that no resolution was carried for a private trustee and therefore 
the Board of Trade might appoint the Official Receiver as trustee, 

2013, I think there is very little difference in it really. - I think 
perhaps you are right, but I would prefer a definite resolution, 

2014, Have you any views about joint trustees? One witness has made the 
point that there should be some rather drastic check on the power of 

appointing two or more trustees jointly. Others think that the creditors 
should have a free hand to do so if they want to in all cases. It does 
increase the expense does it not? - (Mr. Cork) : No, I do not think it. 

increases the expense. X think, except in unusuai circumstances, it is 
most unsatisfactory. 



2013, That is rather an argument for use at the meeting than for incorpora- 
tion in the Act? - I think so. There are cases where it is 
essential to have joint trustees. 

2016, Have you any views in what sort of cases; the very big cases? - 

Well, a case where there are decidedly divided bodies of creditors, 
■with different interests, and unless you have a joint trustee you get a 
very dissatisfied group of creditors. But I think it is a matter, as you 
say, that ought to be argued against as much as possible. 



2017. Would you be in favour of any actual statutory restriction on the 
appointment of joint trustees or not? - No, I think we ought to stick 

to the belief that creditors could row themselves into what sort of mess 
they like; it is their money and if they want it they can have it. - 
(Mr. Peet): As one of the rowers, I support that. 

2018. I see you have nothing to say about the question of whether the con- 

clusion of the bankruptcy on payment of 20s. in the.£ should be com- 
pulsory or permissive. At present the Court has discretion not to gran 
an annulment, even if 20s. in the £ is paid. We are rather in favour oi 
making it obligatory to grant it. I do not know if you have any views on 
that? - (Mr. Worters): No, none of my societies have expressed any views 

on that, unless Mr. Peet has some ideas? - (Mr. Peet): No, I have had no 

experience of cases where 20s, in the £ has been paid. 

2019. Where 20s. in the £, plus statutory interest and costs and everything 
is paid, we rather feel that if that happy state of affairs comes 

about the Court should be obliged to annul the adjudication and.not to. 
preserve the bankruptcy as a mere enpty shell. - I can see nothing agains 
that. I am wondering what the objections are. 

2020. The objections are on ethical grounds. It is said that a man might 
really be buying an annulment, under those conditions. A rich 

uncle comes forward, puts up the money, and the -wicked nephew gets rigit 
out of it straight away. As the annulment would not preclude a prosecu- 
tion if the nephew was all that wicked, I should have thought there was 

300 

( 59944 ) 

Printed image digitised by the University of Southampton Library Digitisation Unit 



everything to "be said for it. It does provide him with an incentive. - 
(Mr. Worters): Which is to the benefit of the creditors. - (Mr. Peet): 

Speaking as a creditor, if he pays 20s* in the £ — either through a rich 
uncle or what have you - I do not mind what happens after that. 

2021. The rich uncle may not be prepared to help his naughty nephew if he 
is not certain that the bankruptcy is going to be annulled, and to 

that extent a compulsory annulment is very much in the creditors 
interest. — I think, speaking for myself, I support compulsory annulment, 
but I am not speaking for ny two colleagues. - (Mr. Worters) : I am not 

speaking for my societies, but I personally would be inclined to look at it 
in the same way as Mr, Peet. — ( Chairman ) ; Mr. Cork is, I know, in favour 
of compulsory annulment. 

2022. Mr. Cork, we have discussed deeds of arrangement together before? — 

(Mr. Cork): Yes. 

2023 . I io not know if you have anything you wish to add on the subject. 

Do you wish to amplify your idea about the possibility of going into 

bankruptcy if there has been misconduct, for instance? - I cannot amplify 
really except to say that the more I think of it, I think I am satisfied 
that it is essential to be able to change to bankruptcy: I think it is a 

pity that once you have all agreed about a deed you are bound. I do not 
like manoeuvres; and the manoeuvre at the moment is to leave one person 
out for the time being to see what is going to happen, and bring a petition 
later if he finds that the debtor does not behave or has been a naughty boy. 
I think we ought to cover that. 

2024. Provided there had been misconduct? - Provided they can prove to the 
Court that there is some reason for it. They would have to go and 

state their reasons, and persuade the Court. 

2025. Do you favour the reduction of the period of petition founded on a 
deed to one month? - Yes, definitely. 

2026. Do you like the idea of the Court having an express power to dismiss 
a petition presented within that month? - Yes. - (Mr. Worters): 

Yes. - (Mr. Peet) : Yes. 

2027. And power to dismiss, if it is satisfied that the receiving order is 

not in the interests of the creditors? - (Mr. Cork): Yes, with costs 

if possible. 

2028. He does not have them at the moment? - No. 

2029. In principle, you are against Board of Trade control over trustees? - 

(Mr. Worters): Yes. 

2030. I suppose you do not object to having someone having power to inter- 
vene in the case of the trustee misconducting himself - not the 

Board of Trade, but the Court? - (Mr. Cork) : I was just wondering what 

would happen when a trustee misbehaved himself. 

2031. The Court could be given those powers which it has over a defaulting 
trustee in bankruptcy, including committal. - Who would bring the 

case; how would it come up? 

2032. Presumably the Board of Trade or the creditors. - The Board of Trade 
would know because they do an audit of deeds, do they not? 

.2033. Yes, - Well, they might not know. They only audit *at they get. 

2034 . You are in favour of tightening up the position as to defaulting 

trustees? - Yes, because you are in bankruptcy then. I think it is 
right that they should keep a fatherly eye on it. I think that is enough: 
1 think that if a trustee is in any way in default the Court should have 
the power to deal with him. It must have. 
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2035* I understand you to say that you are against the Board having any 
greater powers than it has at the moment. • Favouring, as you do, 
elasticity in deeds of arrangement, I take it you would not be in favour of 
having a model deed, would you? - (Mr. Worters) ; Again, we must speak here 
from our own opinion. We have no views from the societies: but there must 

be considerable argument in favour of a. model deed in. some way, as you do 
for a limited company with Table A in the Companies Act, and matters of that 
sort. 

2036. Would you think it should be compulsory or not? - The lines on -which 
we were thinking were that, instead of having it corapul sory, any 
deviation from the standard deed should be notified. — (Mr. Cork): Notified 

to the creditors when they sire asked to assent. - (Mr. Worters): When the 

creditors were asked to assent to a deed , it should be stated that the 
deed was in the form of Table A, or whatever it was, with the following 
exceptions - such and such a clause is omitted and perhaps a new clause has 
been inserted. 

2037 • If they do not read the model and they are then told that the deed 
omits clauses A, B and X from the model, they are no wiser than they 
would be otherwise? - I agree, but you cannot provide for the man #10 will 
not read or -who will not consult his professional advisers. — (Mr. Cork): 
With respect, I would like to disagree very strongly. There will to a 
model deed drawn up, -which is presumed to he a fair deed, which will in 
fact hring everything in, You have to notify the creditors when you want 
to leave something out, and they, even if they have never read the deed, 
will quickly see what you are excepting - his private motor car or the money 
he will get from his rich uncle. The creditors will immediately see *at 
is being left out and will quickly see how the deed is not being fair, if 
indeed it is not being fair, 

2038. It rather depends, does it not, in what terms you tell them of the 
omission? If you merely say that clause A does not appear, in the 

deed, for instance, they will not be much wiser; but if you say, "This 
deed assigns to the trustee all the debtor's property except his 
Rolls Royce", then indeed their eyes are opened. - Yes, I think that in 
fact it will not be done by just deleting the clauses. I think the letter 
ought to state just exactly how it differs from a standard deed, giving -the 
illustrations. I feel very strongly that a standard deed is an essential. 

2039. An essential - you put it as high as that? - (Mr. Peet): I support 

Mr. Cork in this connection. Especially in pre-war days, one was 

quite often asked to give a consent without a sight of the deed, which 
always seemed to me unfair. I have a feeling that if we do have a model 
deed most firms of any size will have one, as indeed most firms have a 
copy of Table A in their office, and therefore they will be in an easy 
position to check any variation, upon receipt of a letter from the proposed 
trustee. 

2040. You think most people will have the thing to hand, so to speak? - 

I think most responsible firms will have the model to hand, in the . 
same way as I think they have Table A and the Companies Act to hand at -the 
moment. 

20M . I see you want the question of hire purchase cleared up. We were 
proposing wholly to abolish the order ana disposition clause. What 
ao you feel about that? - (Mr. Worters): We are very pleased. We feel 

that conditions have changed so very much from the time in which the order 
and disposition clause was useful and that the time has come for its 
deletion. 

2042. As regards the deceased insolvent, we were proposing to recommend 
that the Court should be given power to dispense with service 
altogether. That -would enable the receiver to go ahead, even though 
nobody has taken out probate or letters of administration. Does that no 
solve the problem? - Yes. The difficulty has always been, where do we 
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start and who do we get at, and who will give authority for a particular 
■type of proceedings to be initiated? This seems to me to meet our case, 

2043* We were proposing, under the fraudulent preference Section, so-called, 
to have a clause that any payment of a past debt, made during the 
last 21 days before a petition, should be voidable, ■whatever the intent 
with which it was made, so as to get at all last minute payment which did 
in fact give anyone a preference. Do you think that is a good idea, or do 
you not? — (Mr. Peet):„ Well, x do. I think it is an open secret that 
fraudulent preference actions are most difficult to bring and very seldom 
are successful when brought 4 It will rather bring it into line with the 

Companies Act, 'vhich I think .is 28 days. I think 21 days probably is as 
good. To put it into a nutshell, I strongly support your proposal.. 

2044. With regard to the priority of assessed taxes, do you think the 
existing priority ought to be cut down? - (Mr, Worters): I had 

better be quite honest about this and say that, as far as I am concerned, 

I do not know. 

2045* Well, it does result in the Inland Revenue sometimes coming forward 
with unforeseen claims for a past tax— year and simply scooping Tip all 
the assets which might go to the unsecured creditors, and delaying the 
proceedings. - (Mr, Peet): Could you tell us how far the Inland Revenue 

do go back? 

2046. They can go back for an indefinite time and pick the very best year. - 
They can pick one year only? 

2047. One year only they have priority to: they always pick the best year. 

That seems to us rather unfair. - Well, speaking as a creditor, of 

course, it does seem unfair. Speaking as a taxpayer, which I suppose we 
all are, the presumption is that the man was solvent at the time the tax 
liability occurred, and he has had credit since and become insolvent since 
the date the tax liability was incurred. I can therefore see Justice in 
the Inland Revenue having a preferential claim for one year. There are 
two points of view, of course. 

2048. Any one year? — Yes, any one year. 

2049. Mr. Emmerson : You do get the extreme case where you get an extreme 

rogue who overvalues his stock to get an advance from the bank when, 

in point of fact, he has not made any profit, - (Mr. Cork) : I think myself 

that, if the Revenue are so dilatory as not to sort out the income tax due 
when they have that opportunity, it is wrong for them to go back and take 
one really juicy year for -which they get preference. It always has seemed 
wrong to me. The only difficulty is that I think if they are to be 
treated preferentially at all they ought to be able to go back a little 
way, but I do not quite know how long that should be - possibly not longer 
than, say, the penultimate year. 

2050. We had two schemes before us, if we did decide that priority should 
be given. I should like to explain them to you and you can decide 

which you like best. One of them was this. Pirst of all you pay out 
all the other creditors who are entitled to be paid in priority; then, if 
there is anything left over, the Inland Revenue would not get preferentially 
roore than one-half or 50 per cent, of that. This would ensure that in all 
cases in which there was a surplus after paying off the other preferential 
creditors, the unsecured creditors would have a little something out of the 
kitty anyway. That is one scheme. Now the other scheme was this - that 
the Revenue can have in priority the average amount of tax over the past 
years, which is easier to illustrate than to define. However, supposing 
there were four complete tax years during which the man had paid no tax, 
and the amounts due were nil in the last year, £ 1,000 in the year- before, 
£ 2,000 in the year before that, and then £ 3,000 in the year before that, 

: making £ 6 , 000 due to the Inland Revenue altogether: they get in priority 

£l»500 only, being one-quarter of the total amount over the four years. 

^here is a third alternative which is to try to fuse those two, but we 
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find that it is most frightfully complicated, ana probably we can rule -that 
out. Now, of the other two, I do not know which one you prefer? - X think 
the average year is the better of the two, hut X would prefer them to be 
restricted in the number of years they go back: I think that of your two 

suggestions, the average of "the past taxes is the better, I had a case 
which may be of interest to you where a company — though this would have 
applied equally in bankruptcy - had not prepared or agreed any balance 
sheets from 194-0 to 1954. The company was trading quite successfully, 
making from £ 30, 000 to £40, 000 a year, and ordinary unsecured creditors 
were £22,000. When finally the Inland Hevenue caught up with them, the 
company paid a preferential claim of £90,000 for one year for profits tax 
and income tax. The unsecured claims were such that the creditors only 
got 15s. in the pound. There was a kind of debenture in front of them of 
which they knew nothing. 

2051 . Xes, that is the effect. - It can have a very unfortunate effect and 
I am glad that something is being done to out it do to. 



2052. The snag is, as we see it, that at the moment the average scheme 
does not guarantee something for the unsecured creditors to the 
extent that the other one does, but it would have a very salutary effect in 
encouraging the Inland Hevenue to get their money in and not leave a large 
number of years taxes outstanding. It is a thing to be borne in mind. - 
If they could only go back two years it is fair, because if -there is a 
large assessment, he has made a large profit, and the Inland Hevenue are 
entitled to their piece of it. But the creditors are usually incurred 
during the period of the loss, and if the Revenue are allowed to go back 
many years you are paying the Revenue out of something that was never 
theirs. 



2093. Mr. Emmerson: As regards the suggestion of going back for a limited 

number of y"Sars, would that apply to a back duty case? - The Revenue 
have powers of provisional assessment, and if they have missed their 
chance it is their fault. The poor creditors have done nothing wrong. 

The Inland Revenue may possibly have been misled or misguided, but at least 
it was their job, whereas the creditors are having their money taken for 
something which is absolutely nothing to do with them. After all it is 
a great privilege to be a preferential creditor to. start with. We are 
only saying that they should be limited in the time they can go back 
preferentially. They still rank as unsecured creditors for all that is 
due to them, and they are lucky to be allowed that. - (Mr. Feet): Put 

briefly, I support Mr. Cork. - (Mr. Worters): I think, of the two schemes, 

the average one is the preferable, with the limitation of the number of 
years which you can go back. 

2054. Chairman : Xou would like the average scheme, plus a limit on Ihe 

number of years? - Xes. 



2055. There is a lot to be said for that. How many years do you 
contemplate limiting it to? - I thought you mentioned four. 

2056. I only gave that as an example. — Well, considering it very quickly, 
it seemed to me that that method of giving the Inland Revenue its 

pound of flesh would not be unreasonable. 

2057. Mr. Emmerson : Mr. Cork suggested the penultimate year only. 

(Mr. Cork): I suggested the penultimate year or the current ye . 



2058. The better of those two years? - Xes. - (Mr. Peet): That is my 

view. I suppose Mr. Cork, not Mr. Worters. 

2059. And leave them to get what they oan as ordinary creditors, the sam 
as everyone else? — Xes. 
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2060. Mr. Beer : As you represented creditors in the main I was rather 

surprised that you did not fasten on to the percentage suggestion, 

^hich did ensure that every creditor got something. - (Mr. Worters) : 

Rather like Mr. Peet, I was trying to look at it from the taxpayer’ s point 
of view and from the creditor' s point of view, not solely from the 
creditor's point of view. 

2061 . Chairman : I think there is a lot to be said for the average scheme, 

sinply from the point of view of simplicity. - Yes, I agree. 

2062. Thank you very much. Gentlemen, We are very much obliged to you. 

(The witnesses withdrew) 
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MEMORANDUM SUBMITTED BY 

SIR GEORGE HAROLD CURTIS, C.B. ■ CHIEF LAND REGISTRAR 
H.M. LAND REGISTRY 



1 . Introductory 

The Chief Land Registrar is responsible under the Land Charges Act, 

1 923 for the registration, amendment and cancellation of petitions in 
Bankruptcy in the Register of Pending Actions and receiving orders in 
bankruptcy in the Register of Writs and Orders kept under that Act. Under 
the Land Registration Act, 1925 it is the duty of the Chief Land Registrar 
as soon as practicable after the registration of a petition in bankruptcy 
in the Register of Pending Actions to enter (of his own motion) a 
"creditors* notice" against every title and charge of which the bankrupt is 
registered as proprietor under the Land Registration Act, 1925 and which 
appears to be affected by the petition. The effect of entering a 
creditors* notice is to subject all subsequent dealings by the bankrupt 
proprietor to the estates, rights and claims arising out of- the bankruptcy. 
When a receiving order is registered in the Register of Writs and Orders, 
again it is the duty of the Chief Land Registrar under the Land 
Registration Act, 1 925 as soon as practicable to enter (of his own motion) 
a "bankruptcy inhibition" against every title and charge registered under 
the Land Registration Aot which appears to be affected. 

Dealings with registered land for moneys worth by the bankrupt prior 
to the entry of a creditors* notice or bankruptcy inhibition on the 
register of title are good against the trustee in bankruptcy providing the 
grantee had not at the date of the execution of the disposition notice of 
the act of bankruptcy petition, receiving order or adjudication. Until 
registration of a creditors* notice a petition is not notice or evidence 
of any act of bankruptcy alleged in it (section 61 ( 2 ) of the Land 
Registration Act, 1925) and it is thought that the mere filing of a Po- 
tion, even if recorded as a pending action under the Land Charges Act, VM, 
is not in itself constructive notice to a purchaser of land from the 
bankrupt when the title to land is registered under the Land Registration 
Act. This opinion is based on the fact that registrations under the 
Land Charges Act do not affect the title to land registered under the 
Land Registration Act (section 23(l) of the Land Charges Aot, 1 925; • 

It will be apparent, therefore, that the main interest of H.M. Land 
Registry in any revision of bankruptcy law is with the machinery which 
the department is charged to operate under the Land Charges Aot and <- 
Land Registration Act and the comments below are necessarily restric e 
because of the somewhat narrow interest of the department in this 
subject. 
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2 , The following are the comments on the specific questions raised 
in the memorandum. 

(a) . Matters upon -which evidence is particularly requested. 

(i) Discharge - No comment. As regards the scheme outlined 
in the appendix to the letter under reply, H.M. Land Registry 
would only be concerned if, as does not appear to be the case, 
there were any proposal involved regarding the period of 5 years 
when registrations of petitions and receiving orders lapse under 
the Land Charges Act. 

(ii) Second or subsequent bankruptcies - No comment. 

(iii) Monetary limits - No comment. 

(iv) After acquired property - A welcome proposal in view of 
the administrative difficulties under the Land Registration 
Acts in giving effect to the doctrine of Re Pascoe [19441 
Ch. 219. 

It is assumed that a trustee seeking to claim as after 
acquired property any land the title to which is registered will 
be instructed to apply for substantive registration pursuant to 
section 42(l) of the Land Registration Act, 1925 or for the 
entry of a bankruptcy inhibition under section 59 (l) ibid. 

(v) Official Receiver as trustee - No comment. 

(vi) Revesting of surplus assets - This proposal is welcomed 
as affording a means -whereby redundant registrations of 
petitions and receiving orders under the Land Charges Act, 1925 
could be cancelled inside the five year period (after which they 
lapse) . Persons who may now have to consider the effect of 
section 69 of the Bankruptcy Act, 1914 on investigating title 
to land would also benefit. 

To assist the operation of the Land Charges Act this 
proposal should be linked with an Order of the court (made at 
the instance of the trustee) reciting the material facts, 
annulling the adjudication, rescinding the r eceiving order, 
dismissing the petition and directing vacation of the relevant 
registrations under the Land Charges Act, 1925 upon application 
to the Land Charges Superintendent in the prescribed manner. 
Reference to specific assets which revest in any particular 
case is not required. In the few cases where the trustee in 
bankruptcy has been registered as proprietor of the land under 
section 42 of the Land Registration Act, 1925, rule 131 of the 
Land Registration Rules, 1925 would enable the bankrupt to be 
registered as proprietor in place of the trustee on production of 
an office copy of the Order of the court and such Order would 
enable the creditors' notice and bankruptcy inhibition to be 
cancelled in those cases where the trustee has not been registered 
as proprietor of the land. 

(vii) Section 51 of the Bankruptcy Act, 1914 - No comment. 

(viii) Prosecutions - No comment. 

(ix) Deeds of Arrangement . If these proposals are intended 
to cover the circumstances in which a deed of arrangement is 
finally determined or 'spent' the Committee will doubtless have 
in mind that registration of a deed under Part IV of the Land 
Charges Act, 1 925 can only be vacated inside the five year 
period (after which it lapses) pursuant to an Order of the court:, 
see paragraph (vi) supra. 
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(b) The following items 'relate to difficulties which have teen 
encountered, in the administration of the Land Charges Act and the 
Land Registration Act. To some extent they perhaps relate to matters 
more appropriate for consideration on revision of the Bankruptcy Rules- 
"but it is assumed that the Committee will initiate revision of these ’ 
Rules. 



(i) Disclaimer of Onerous property 

(a) It is suggested that consideration he given to the 
implications of Re Thompson and Cottrell's Contract [ 1 943 ] 
Ch. 97 (ana particularly the remarks of Uthwatt J. at 
p. 100 ) in relation to section 54(6) proviso. Is it 
intended, for instance, that a mortgagee of a disclaimed 
lease who fails to apply for a vesting order under rule 278 
of the Bankruptcy Rules, 1 952 should nevertheless remain in 
a position to realise his security at some future time? 

If not, the following amendment to sub-section (6) ibid, 
is suggested. 



For the word "declining" substitute "who fails to 
apply for or declines". 

The present state of the law makes it doubtful whether 
a registered leasehold title subject to incumbrances should 
ever be treated as determined and the registration thereof 
under the Land Registration Act annulled on disclaimer. 

(b) It is assumed that the power to disclaim freeholds 
is to be expressly confirmed in which case the provisions 
of section 42(2) of the Land Registration Act, 1925 (which 
are now limited to leaseholds) should be extended to apply 
to registered freehold property Cf, Liabilities (War-Time 
Adjustment Act, 1941 section 5(2) and rule 64(0) of the 
1 944 Rules) . 



(ii) Voluntary Settlements . The following questions in 
relation to section 42 of the Bankruptcy Act, 1914 have raised 
doubts in the Registry: 

(a) Does the section operate to postpone merger of a 
lease acquired by way of gift? ' It seems that an estate 
owner, although entitled to the lease and the reversion in 
the same right may nevertheless be under a duty to keep 
the lease on foot; Cf. Capital & Counties Bank, Ltd., v. 
Rhodes [ 1 903] 1 Ch. 631 at p. 652. 

(b) Does a lease granted without fine at a peppercorn rent 
come within the definition of "Settlement"? 

If amendment of section 42 is under consideration the 
Committee may like to know that there is no record in the 
Registry of any attempt to seek rectification of the 
register of title or to claim compensation from -the Lana 
Registry Insurance Fund on the ground of "avoidance of 
certain settlements”. 



(iii) Pow ers of Trustee . The powers of dealing with or 
acquiring an interest in land with the consent of the 
of inspection under section 56 are not very clear and 1 
doubtful what legal significance can be attached to a co 
to a transaction which" is in- fact unauthorised. It is , 

suggested that section 56 should be extended by providi g 
permission- given in a -prescribed manner should be concius 
evidence that the . trustee was acting correctly and within 
powers* 
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(iv) Renewal of registrations' wider the Land Charges Act, 1925 . 
Attention is drawn to the fact that the Land. Charges Act 
authorises renewal of registrations of petitions and receiving 
orders hut that the Chief Land Registrar is not concerned to 
verify the propriety of any application for renewal which is 
made to him (rule l( 6 ) of the Land Charges Rules, 1926)-. 

The Bankruptcy Rules, 1 952 do not appear to contain any provi- 
sions regarding renewal of registrations and for the sake of 
consistency (if nothing else) it is suggested that provision 
should he made to cover this point: see section 19(2) of the 

Land Charges Act, 1925 and Re Receiving Order (in Bankruptcy) 
[1947] Ch. 498. 

(v)' Registration of Trustee under Section 42(l), Land 
Registration Act, 1925 » When the title to the land is 
registered the transmission of the legal estate in consequence 
of adjudication can only he recorded on the register if an 
application hy the trustee is made. If no such application is 
made persons interested must investigate the title having regard 
to section 61 ( 5 ) of the Act. This constitutes a necessary, hut, 
from a conveyancing point of view, undesirable exception to the 
rule that the registered title is vested in the registered 
proprietor thereof. 

On adjudication a trustee presumably knows what land (if 
any) is included in the property of the bankrupt and it is 
suggested that it might be made obligatory under the Bankruptcy 
Rules for trustees to apply as soon as practicable thereafter 
for registration pursuant to section 42 ( l) and rules 174 and 176 
of the Land Registration Rules, 1 925 • The evidence mentioned in 
those rules has in any case to be furnished whe n the land is sold 
and no saving of Land Registry fees results from leaving the 
application to be made by the purchaser as seems to be the 
present practice. 

It is not suggested that any action be taken with 
reference to past adjudications. 



EXAMINATION OF WITNESSES 

Sir George Harold Curtis, C.B, , ) Chief Land Registrar, 

) H.M. Land Registry 

Mr, Clarence Noel Tatham Waterer ) H.M, Land Registry 

Galled and examined 

2063. Chairman : Sir George, you are Chief Land Registrar and you are 

concerned with the Land Charges Act and Land Registration .Act so far 

as they are concerned with bankruptcy? - (Sir George Curtis): Yes. 

2064. It is a little bit off our beat perhaps, but are you happy about the 
term "bankrupt proprietor" which is used in those Acts? - I do not 

"ttink I had really thought about it. 



2065 . It has always struck me as a curious expression, because ex hypothesi 
the man is not a bankrupt at the time he is described as a "bankrupt 
proprietor". I do not know whether you can think of a better phrase? - 
I do not think anyone has ever commented on it before, at least to my 
knowledge. It is a little difficult to see quite how you could describe 
him otherwise - "the bankrupt ex-proprietor", perhaps. 
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2066. Or "potentially bankrupt proprietor"? - He might be bankrupt and a 
proprietor in respect of after acquired property, of course. 

2067. He might. The Act describes him as a bankrupt proprietor as soon a s 
a petition is put on, when he is not. It is an extraordinary thing. - 

I am afraid the Land Registration Aot does not bear a very detailed 
scrutiny. You will find a lot of odd thongs in it. 

2068. I do not know if you have seen our terms of reference, but we have 
been asked to recommend amendments to the Bankruptcy Act and the 

Deeds of Arrangement Act. We have not been given carte blanche to amend 
the law of bankruptcy, so I do not think we can do anything very much about 
amendments even to the Bankruptcy Rules, let alone Land Registration or 
Land Charges Rules. - True, but we feel that it is to the advantage of 
everybody including the Land Registry and the Land Charges Department, 
that bankruptcy law should be simplified so far as it possibly can be. 

That would help us not only in the operation of the machinery which is 
entrusted to me under the Land Charges Act ana the Land Registration Aot, 
but also of course from the purely conveyancing angle in regard to the 
investigation of title on first registration, and in regard to the investi- 
gation of title on first registration, and in regard also to the conveyanc- 
ing points which do arise on registered titles. We do not much like the 
situation which is dealt with in Section 6l (5) of the Land Registration Act, 
where you have the position that the legal estate is vested in the trustee 
in bankruptcy although you have the bankrupt entered on the register as the 
proprietor. That is quite contrary to the whole theory of land registra- 
tion, that the registered proprietor is the owner of the legal estate. 

2069. That couia be put right however only by an amendment of the Lana 

Registration Act or the Land Registration Rules, could it not? - Ho, 
we think not, because what it says is: 

"If and. when a proprietor of any registered land or charge, 
is adjudged bankrupt, his registered estate or interest, if 
belonging to him beneficially, and whether acquired before, or 
after the date of adjudication, shall vest in the trustee in. 
bankruptcy in accordance with the statutory provisions relating 
to bankruptcy for the time being in force" . 

Therefore there would be no necessity for amendment of this subsection, if 
any provisions were introduced providing, for example, that, after acquired 
property should not vest in the trustee unless he actually intervened to 
secure its vesting. 

2070. Supposing that happens, the trustee I imagine has got to perfect his 
title in whatever is the proper manner, or risk losing it, has he 

not? — Yes. At the present time of course unless the trustee acts, 
certainly in the case of after acquired property, that is where a person 
who has been adjudged bankrupt subsequently buys registered land, there 
would be no entry on the register at all to protect the creditors 
the bankruptcy, and unless the trustee intervenes to secure some protect 
entry being put on the register then of course the registered proprietor 
has unfettered powers of disposition. But I am not aware of any case 
where a bankrupt has been registered as proprietor and has dealt witn tn 
property in such a way as to cause loss to creditors, and certainly no 
claim has ever been made on the Land Registry insurance fund. 

2071 . I noticed that in your memorandum I ms very interested to see it. 
We have never had. a claim in "that regard.. 

2072. Do you want us to recommend any special provision in ^ 

Act making it obligatory on the trustee to register anything 1 
claims after acquired property? - We should very much like you to 

2073. It could be done. We are talking only of registered land? - . 
Certainly, yes. We were just thinking of the machinery by wm 

would get the register altered if he were intervening. 
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2074* Would' he not have to satisfy the appropriate person that the man 

■whose name was registered was a "bankrupt; that he was trustee in the 
bankruptcy* and that he had intervened to claim the property? - Yes. 

2075* He has only got to satisfy you of those three things and then I 

suppose you register him as proprietor? - The other point of course 
being that the property concerned was the beneficial property of the bank- 
rupt. - (Mr. Waterer): Rules 174 and 176 of our Rules prescribe the 

evidence that he would have to furnish. He could then either apply for 
the entry of an inhibition or else for substantive registration of himself 
as the proprietor. 

2076 . I suppose strictly the trouble would be, would it not, when he 

discovers that the bankrupt has acquired this registered land, and 
pending his making up his mind as to whether he is going to claim it or not, 
he ought to put on a bankruptcy inhibition, and if he decides that he is 
going to claim it then he ought to apply for definite registration, ought 
he not? - (Sir George Curtis) : The bankruptcy inhibition is registered 

when the receiving order is made. 

2011 % That would not apply to after acquired registered land? - It would 
not apply then. 

2078. So until the trustee did something about it there would be nothing on 
the record to show that the bankrupt was not perfectly capable of 
making a good title? - No. 

2079* But a solicitor purchasing from him would in fact make -the usual 
search in bankruptcy, would he not? - No, not in registered land, 

2080. Mr, Emmerson : I am not at all clear about this procedure. 

Supposing a bankrupt acquires a freehold property, say by a will, 

after he has been made bankrupt, is there any procedure whereby the Land 
Registry can notify the trustee in bankruptcy that registered land had 
come into their province? - No, none, 

2081. Would it be possible? - No, I do not think it would be possible. 

2082. Chairman : I gather from what Mr. Waterer was saying that you are not 

a sort of lost property office to trustees in bankruptcy? - I think 

that is a very good point. 

2083. If we might hark back for a moment, I see you have no comment to make 
on our proposals for automatic discharge of bankrupts. I do not 

know if you have seen a document called BLA/ 112? - Yes, Mr. MacTavish sent 
us a copy. 

2084. I think you are equally unaffected by the scheme as modified, are you 
not? - We are indeed. Our only concern of course is about the five- 

year period after which the bankruptcy inhibition and orders lapse, in the 
same way as other inhibitions and orders lapse, on the Land Charges 
Register. 

2083. We were not proposing to tinker with that, and I do not think we can. 

That is the only point we would ever want to make. We did have a 
point, if we might ask the question, as to what would be the normal con- 
veyancing evidence which would prove the date of an automatic discharge. 

How would that be shown, because if you are dealing with a bankrupt who 
Had been discharged in the way proposed in the scheme it would be very 
useful to know that in fact the discharge had operated in the case of 
property subsequently acquired by him? 

2086, 1 think we were proposing that the automatic discharge should be 

gazetted like any other discharge.- It id a matter for Rules really, 
Hut I agree entirely that there must be some means by which it would be 
easily proved that discharge had taken place. - Quite. That is the only 
point we should have on this question of the, automatic discharge. 
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2087. If Rules provided that the gazetting of the automatic discharge 
should he evidence of it, that -would he good enough for your purpose, 

-would it not? - The solicitors would have to lodge a copy of the Gazette, ’ 
I do not think we would he interested in this from the point of view of 
land charges. I/'/hat we would he interested in would he, for example, on an 
application for first registration, where a search disclosed a "bankruptcy 
and then a purchase by .that person had "been made after the date of the bank- 
ruptcy and after the date of a discharge which had been proved in one 01 
other of the ways suggested. For example, take the case of a bankruptcy of 
"A” in I960; . in 1962 he secures an automatic discharge j- in 1963 he buys 
"Whiteacre"; and in 1964 he sells "Whiteacre" to "B" • "B" of course makes 

his usual searches in the Land Charges Department, which would disclose the 
bankruptcy, and the question would then arise, was this after acquired- 
property subject to the bankruptcy, hut the answer to that would be: 

"See the discharge dated so-and-so". 

2088. That is exactly the position as things are at. present, is it not? - 

(Mr. Waterer): There is evidence now, and that is perfectly satis- 

factory. It is only by a Court order that you can get a discharge, and 
we were cont empl ating really the position of an automatic discharge without 
any evidence. That was the point, I think. 

2089. Yes, it is substantially the same, - (Sir G-eorge Curtis): I agree, 

in principle, there is no real difference, but if as I imagine there 

is going to be a substantial number of these automatic discharges, rather 
than merely waiting for the five-year period to elapse, it is important 
to get this settled from our point of view. 

209Q. Mr. Lloyd Williams : Might we consider a copy automatically being 

sent to the Land Registry in the same way that I automatically send 
notice of the filing of a petition? - I do not think we should want that. 
If you sent them to us we should have to keep them somewhere or other, 

2091 • Chairman : You think that the suggested help would in fact be a 

nuisance and an annoyance rather than a help? - It might "be, yes. 

2092. We were interested in your suggestion in connection with- revesting of 

surplus assets. The words you suggest adding I think could con- 
veniently be added to subsection ( 4 ) of Section 69: "and directing 

vacation of the relevant registrations under the Land Charges Act, 1925 
upon application to' the Land Charges Superintendent" • Those words would 
be completely adequate for your purposes, would they? - Yes, they would, 
absolutely. 

2093. You point out here that, so far as the Land Registration Act and 
Rules go, it is not necessary to have anything of the sort? - No.. 

20,94. In connection with deeds of arrangement, we were proposing to 

recommend that the only deeds registerable with the Board, of Trade 
should be deeds -which either convey property to a trustee or contemplate 
•the future conveyance of property to. him. Do you see any reason at all 
•why instruments such as deeds of inspectorship and letters of licence and 
that kind of thing, which at the moment have to be registered as deeds of 
arrangement, should be, if they do not. convey any property? - I do not see 
any reason at all, 

2095. It seemed to us that it was quite unnecessary to register them. - 
Yes* - (Mr. Waterer); You are. speaking of registration with the 

Board of Trade? 

2096, Yes. - No, we are not really concerned, - (Sir G-eorge Curtis): We 
are not concerned, and we do not see any point in it, 

2097* A proposal has. been made to us -which might interest you, about deeds 
of arrangement, that the Court could in certain circumstances, where 
it was proved that the arranging debtor had been guilty of misconduct in 
relation to his affairs, throw the estate into bankruptcy notwithstanding 
that a deed had been executed. It seemed to us in some circumstances 
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that might "be valuable. Do you see any objection to it? - None at all. 

I should have thought it was a very good arrangement. I think we should 
be quite happy about that. 

2098 . I am rather mystified myself, probably through my ignorance of the 
subject, but what happens inhere a deed of arrangement has been 

registered under^ the Land Charges Act and the land has not been realised by 
the trustee in five years, and consequently the registration lapses, does 
that mean that he may have difficulty in disposing of it after the end of 
the five years? - I do not think it would affect his powers of disposition. 
All it means I think is that if the person concerned, the debtor, has the 
title deeds and he cares to suppress all notice of the deed of arrangement, 
then a purchaser from him would not, by searching in the Land Charges 
Department, find out the existence of the deed of arrangement, and would 
get a good title. 

2099 . It is up to deed trustees to see that they collect the deeds relating 
to any lands within the five years? - Certainly, yes. 

2100. It does apply to deeds of arrangement, does it? •* Yes, The registra- 
tion lapses after five years, but it can be renewed, of course. 

2101. It can? - Certainly, the trustee should renew it. But, if he does 
not, then it will not be revealed on an application for search. 

2102. Of course, the trouble in this 1947 case which you cite here was that 
the application for renewal was made long after the application for 

discharge had been made effective? - Yes. 

2103. As regards disclaimer of onerous property, we were proposing to give 
an express power to disclaim freeholds. If, as you suggest, we 

substitute for "declining" the words "who fails to apply for or declines", 
that would meet any difficulties you have in connection with disclaimer, 
vrould it not? - I think so, yes. 

21 02 +.. I cannot speak for my colleagues but it seems to me those words would 
be very valuable. - We would very much like to have them put in. At 
the present time, as we say in the memorandum of course, although we 
usually take a chance, we are taking a chance if we treat a disclaimed 
lease as having merged, although there is an outstanding mortgage affecting 
it. 

2105. If the mortgagee sits on the fence and does not take any notice of the 
disclaimer, I do not see why he should come in afterwards and realise 

it? - No. 

2106, On the merger question, do you want to alter the law about voluntary 
settlements? As far as I can make out, there might be cases in which 

a person who wants a reversion of the lease might be under a duty to keep 
the lease alive. - I do not know that we want to alter the law. We really 
want someone to clarify it for our own benefit. I imagine this is really 
the sort of thing that might be dealt with in Rules, and it might be 
possible in Rules to set the position out with some clarity, but I agree 
it is awfully difficult to deal with isolated items of this kind even in 
Rules. 

2107. On the other point you had, a lease granted without fine at a 

n peppercorn rent, do you want that included in the definition of 
'settlement"? - (Mr. Waterer): Is it or is it not, now? 

2108, I do not know. The trouble as I see it is that, if we make a provi- 

_ sion in the Act that "settlement" does include that in the definition, 
the first thing that anyone who wanted to dodge it would do would be to 
. e a lease without fine at two peppercorns rent. They could go on play- 
ing that game ad infinitum, I should have thought if we wanted to do 
^nything about it at all the better way to do it would be not to think in 
erms of peppercorns but "leased at", shall we say, "less than one-quarter 
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of the rack-rent". - (Sir George Curtis): Certainly. - (Mr. Waterer): 

The actual provision -would not worry us, I think. We operate whatever is 
the law. All we are concerned in is to know what the law is. 

2109 . I think you are not unreasonable in asking that the law should be 

clarified. - (Sir George Curtis): That is what we want. 

2110. But I am rather anxious that if we attempt to clarify the law we 
should not leave a gap in it through which a person can drive a coach 

and four. — 1 quite agree. It is very difficult to know quite which way 
to go, but I would like to say that I think your suggestion is an excellent 
one.. 

2111. That "settlement" shall include a lease without fine at less than a 
quarter of the rack-rent? - Yes. 

2112. Could you explain to us what you. consider is obscure about the powers 
of the trustee under Section 5^? We would like to try and clarify 

any obscurity there is. - I think our point was that we are not clear that 
any authorisation given to the trustee by the committee of inspection 
enpowers him to do anything in particular. That was really -what we had in 
mind, and what we would like, if it were possible to do so, would be to 
enact specifically that if he does get an authority in a prescribed form by 
prescribed people, that authority is conclusive evidence of the validity of 
the act which he does* 

2113. You are really concerned not so much with the authority as with 
evidence of the authority, that is That it comes to? - As we under- 
stand the position, the consent of the committee at the moment does not 
carry you very far. You can have conplete evidence of that consent, but 
what is the effect of the consent? We are not sure that it has much 
effect. 

2114. Supposing he purports to mortgage some parts of the bankrupt's 
property and he has not in fact got the consent, is the mortgage 

invalid? That is one of your troubles, is it not? - We are not sure that 
it would be valid even if he got consent. - (Mr. Waterer): The Act at the 

moment specifies various things, does it not? 

2115. What sort of thing have you in mind? - Exchanges, I think. I am not 
sure what the Act specifies. Compromise, I think is one. If a 

committee purports to consent to something, is it automatically binding on 
the creditors or is it not? We would like to know conclusively that it 
was. I think that is really the only point. 

2116. Even if he has got the consent it does not prevent an aggrieved 
creditor from going to the Court. - That is it, you see. We would 

■like something in providing that a permission shall be conclusive evidence 
that the trustee is acting correctly and within his powers, ruling out the 
-present possibility of an aggrieved person going to the Court. 

2117. But is not that rather dangerous, because if the trustee was a very 
naughty trustee there is no physical reason why he should not forge 

a minute showing that the committee had consented? — (Sir George Curtis): 
We are always of course up against the difficulties of forgery. 

2118. One cannot of course stop forgery by legislation, - No, I am afraid 

not. - (Mir. Waterer): What is our present position, if a. permission 

were set aside after we had registered something pursuant to such 
permission? - (Sir George Curtis): If the trustee purports to deal with 

property on the register, and provides a consent by the committee' of 
inspection as evidence of his right to do so, and we give effect to that 
transaction on the register, and subsequently it is held that the trustee 
should not have carried out that transaction, we could not rectify the 
register against the person in whom we vested the property. 
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2119* I fancy the answer there would be, would it not, that the person who 
has acquired a title by ■virtue of your registration is protected, and 
the aggrieved creditor will have to seek what remedy he can against the 
trustee personally, and the trustee personally has given a guarantee bond, 
so eventually an insurance company pays out. That is not an unsatisfactory 
position from anybody* s point of view, is it? - No. 

2120. "What you would like, then, is some provision that as far as you are 
concerned you can safely act on a certificate by the trustee or 

something of that kind, that the committee of 'inspection have given permis- 
sion for the transaction? - We would not want to go quite as far as that. 

We would be happy not to have a certificate from the trustee himself but 
merely a copy of the consent, or something of that kind, 

2121. That again would be dependent ultimately on the good faith of the 
trustee? - Yes, 

2122 . I understand that after the 194-7 case the question of making new 
Rules was considered by the Department and deliberately rejected 

owing to the amount of work it would involve for comparatively small 
results. In view of that I very much doubt myself • whether it would be 
worth our vftiile to recommend any new Rules, We cannot do more than 
recommend, - True. It is not a point that really concerns us; we merely 
thought, here is a provision under the Bankruptcy Act to provide for re- 
registration, but no Rules making provision for re— registration, 

2123. No, it is a very odd lacuna. Supposing a trustee in bankruptcy 
purports to re-register in the Land Charges Department? - I should 

not question the application, I should accept it. I have no right to 
question it. And deliberately there has been imported a Rule which 
exempts me from having to enquire as to the correctness of any application 
that is submitted to me. 

2124. You do not think, then, that it would be desirable to provide that 
they shall not be taken on re-registration? - I should have thought 

it much better to leave things as they are. 

2123. Yes, but logically if you cannot re-register because you have not got 
Rules, then there seems little point in the Land Charges Act making 
provision for it? At the moment it is rather like a grandfather clock 
which nobody winds up, consequently it does not go, that is the position at 
the moment. - It is possible that we may be bringing in legislation to 
amend the Land Charges Act in the course of the next two or three years, 
and in that event if the Board of Trade would like us to take out that 
provision about re-registration, so far as it relates to bankruptcy 
matters, we could possibly do so. 

2.126. You are contemplating legislation within the next two or three years, 
are you? - It is really for the Lord Chancellor’s Department to say, 
but we have got two reports to deal with, the report of the Local Land 
Charges Committee and the report of the Roxburgh Committee, and there are 
one or two other items we would like to handle and if we can legislate 
within the next two or three years we should all be happier than leaving it 
to go on and on. 

2127. The last point you make is whether a trustee ought to be under an 
obligation to register his title. We are dealing here with 

registered lands, are we not? - Yes. 

2128. What is to happen if, being put under that obligation, he fails to 
carry it out? - I do not think that really matters. - (Mr. Waterer) : 

He will be protected still under Section 6l(5). 

2129. Of the Land Registration Act? - Yes. That always operate as a 
safeguard, on the assumption that an inhibition is on the register, 

as it always will be in an instance like that. 
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2130* The trustee might of course, especially ih the case of after acquired 
property, "be quite unaware that the bankrupt was registered as the 
proprietor of some registered land? — (Sir George Curtis) : He might, yes, 

21 31 * The person who is really going to benefit, if your proposal is carried 
out, is the purchaser's solicitor, is it not? He will be saved the 
trouble and expense of making the ordinary search in bankruptcy, - Ho, 
there will not be any search in bankruptcy. The purchaser' s solicitor is 
covered by the existing provision of the Land Registration Act, "which is in 
Section 110(5). That provides that ntfiere the vendor is not himself 
registered as proprietor of the land - and this would he the trustee - "he 
shall at the request of the purchaser and at his own expense, and notwith- 
standing any stipulation to the contrary, either procure the registration 
of himself as proprietor of the land or" - ana this of course would not 
apply in this particular case - "procure a disposition from the proprietor 
to the purchaser" . In other words, the trustee, when he does want to 
realise, has got to go through the motions of getting himself registered. 

2132. Or making the bankrupt sign the conveyance? - No, "or procure a 
disposition from the proprietor to the purchaser". You see 
Section 6l(5) provides that the bankrupt is not the proprietor; it has got 
to be the trustee. 



2133. Then when he wants to sell the land he has to get himself registered? - 
Yes. 

2134. That is not an unsatisfactory position as it is, is it? - No, but we 
think that the register would be much clearer - this is perhaps just 

perfectionism - we think the register would be much clearer if instead of 
contenting himself with leaving his position safeguarded by the bankruptcy 
inhibition the trustee at that time procured himself to be registered. 

It costs no more, ana there you have got a nice clear picture on the 
register. - (Mr. Waterer) : The register would then tell you who the 

proprietor is, whereas with merely an inhibition you do not know who the 
proprietor is. 

2135. You are merely put on your enquiry? - Yes. 

2136. The whole object of the exercise as regards land registration is that 
the register should tell you who the proprietor really is? - 

(Sir George Curtis): Exactly, yes. 

2137. Mr. Peirce : Would it cause any delay? - No. 

2138. Chairman : Would it cost anything? - It costs Is. per cent, on the 

value of the land, with a maximum fee of £2. But you have got to 

pay that when you come to realise the property. 

■2135. If he does not register and then realises the land he has only put 
off the evil day, he has still got to pay the £2 himself? - Quite, 
certainly. 

2140. Mr. Bmmerson : Would there be any penalty suggested if the trustee 

omi't'fced to do so? - No. 



2141. Is he going to lose any rights, or anything like that? - No. 

2142. Chairman: Supposing we made it the trustee's duty to register Jus 

title to registered land, when he knows it, and supposing he lai 

to carry out his duty and relies on the protection given to him by a 
bankruptcy inhibition, can any damage flow from his doing so? - No. 



2143. I should not have thought so, so long as the inhibition " 

Quite so. The inhibition is there for ever. We do not tare 
off the register of title. But I would have thought myself that 
with an obligation to procure his own registration would bring nome 
trustee the fact that there was registered property belonging to tne 
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■bankrupt in regard to ■which he ought to have some evidence of the bankrupt* s 
having acquired that property and its vesting in him, the trustee, and that 
he should have a land certificate, or at any rate know that there is a 
charge certificate outstanding in respect of that property. You see, at 
the moment the entering on the register of either a creditors' notice on 
the occasion of the petition or of a bankruptcy inhibition when the receiv- 
ing order is made is done entirely of my motion. There is no intervention 
by the trustee then. The trustee of course does not appear on the scene 
until the adjudication. Therefore nothing I have done on the register 
brings home to the trustee that there is this registered property available; 
he has got to find that out in some other way. When he has found it out 
surely he ought then to take action to put himself on the register. 

2 144, Mr. Lloyd Williams : Then suppose in fact a bankruptcy is annulled 

because a debtor pays his debts in full, he has now got to go through 
all the machinery of getting himself back on the register? - We have dealt 
with that point. If in fact th,e bankruptcy were annulled then there could 
be a revesting in the bankrupt, or whoever else was entitled to the 
property. 

214-5. On payment of further fee? — Yes, there would be another Is. per cent., 

I am afraid. - (Mr. Waterer): You still pay for cancelling an 

inhibition. - (Sir George Curtis) : You have got your inhibition and your 

creditors’ notice on the register, and if you produce evidence to me 
showing that they should be cancelled I shall charge you a fee for perusing 
•that evidence and cancelling them, which would be 10s. each of those entries, 
and 10s. will cover £1,000 worth of property. 

2146. So really there is not a lot in it? - No. 

2147. Chairman : It does seem rather like Matilda’s Amt and the Fire 

Brigade - "Even then she had to pay, to get the men to go away". - 

I am fond of telling solicitors who object to my fees that the Land 
Registry is not an eleemosynary organisation. 

2148. I have nothing more I wanted to ask you. Sir George, and I do not 
think we need take up any more of your valuable time. Thank you 

very much. 

(The witnesses withdrew) 
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NINETEENTH DAY 



Monday, 8th October, 1 956 



.Present 

HIS HONOUR JUDGE BLAGDEN (Chairman) 

MR. H. EEER, C.B. 

MR. C.E.M. EMMERSON, F.C.A. 

MR. H.E. EEIRCE, O.B.E., J.P. 

MR. B.E.P. MAOPAVISH ) Joint 

MR. C. ROY WATEREER, I.S.O. ) Secretaries 



MEMORANDUM SUBMITTED BY THE ASSOCIATION OE BRITISH CHAMBERS OF COMMERCE 
BANKRUPTCY LAW AMENDMENT 

The Association of British Chambers of Commerce, after considering the 
terms of reference of your Committee, -wishes to. submit the following 
evidence . 

The Association of British Chambers of Commerce considers that 
statutory complexity is to be deprecated. Such complexity can be caused 
by relevant provisions being in different statutes or in different parts of 
the same statute or by obscure draftsmanship. It is accordingly recom- 
mended, firstly, that at this stage, -when it is proposed that various 
aspects of English law relating to bankruptcy and deeds of arrangement be 
altered, the opportunity should be taken to consolidate all the relevant 
statutory provisions into one statute. Secondly, it is urged that, when 
this is undertaken, attention should be drawn to the need to keep associated 
subjects together where this is practicable. Thirdly, the draftsmen should 
strive for the simplicity and lucidity of exposition achieved by such Acts 
as the Partnership Act, 1890, the Sale of Goods Act, 1 893, and the 
Bankruptcy Act, 1914; this last point is intended not as a criticism of the 
language of subsequent Bankruptcy Acts but rather of much recent legislation 
(particularly Finance Acts) , the complexity of which the Association would 
not wish to see repeated in a statute consolidating provisions relating to 
bankruptcy and deeds of arrangement. 

MATTERS UPON WHICH EVIDENCE WAS PARTICULARLY REQUESTED 



1 . Discharge 



The Association is convinced that it is important to retain the status, 
obloquy and restrictions of the undischarged bankrupt. 

Since the Bankrupt py Act of 1914 'was passed, there has been a marked 
and increasing tendency for traders to carry on in business as limited 
companies. There are very few cases now of sole traders or partners who 
have been driven into bankruptcy by circumstances beyond their control. 

The causes of bankruptcy to-day are in many canes not the same as when the 
Act of 1914 was drafted: almost invariably bankruptcy is now an indication 

of some serious failing on the part of the trader. Some bankruptcies arise 
out of the bankrupt's own fraud or default, some through serious error of 
judgement on the part of the bankrupt and a very few bankrupts have had 
bankruptcies thrust upon them through no fault of their own. The majority 
are responsible for their own bankruptcy and are a serious danger to trade. 
Those of whom it may be said that they were not responsible for their own 
bankruptcy, have in any case caused their creditors to suffer harm. 

The Association therefore considers that it would be unwise to adept 
the proposal that there should be an automatic discharge of bankrupts, 
particularly after such a short interval as two years, as has been suggested, 
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It is agreed, however, that the large number of undischarged bankrupts 
'bias -'* 5 ex ^ s "k :is a danger to the trading community. The fact that 

one in five bankrupts applies for his discharge indicates that the 
-f^esent procedure has probably led to bankrupts failing to obtain the 
^j_ s charge to which they. are entitled. It is necessary, therefore, to 
zQjter the existing procedure in order to give reality to the status of 
"being 311 undischarged bankrupt. 



The proposal which the Association would make may be contrasted with 
■fclxe scheme under the consideration of your Committee, as follows 

Discharge Procedure 



Scheme 



under consideration 



£>j_s charge automatic 



two years from 
jpublic Examination 



Association^ proposal 

Discharge only on 
application of bankrupt 



After five years from 
Public Examination 



Unless a caveat is 
entered at the conclusion 
of* the Public Examination 



Unless a caveat is 
entered at any time 
within the period of 
five years 



By the Official Receiver 

Any creditor who was 
^present at the Public 
Examination 



By the Official Receiver 
Any creditor 



The Court The Court 

The Trustee in Bankruptcy 

In more detail the Association^ proposals are as follows 

(i) The Association considers that the period of two years suggested 
to the Board of Trade for automatic discharge is far too short. A 
mere satisfactory period would be five years. 

(ii) The Association does not agree to the proposal that the onus of 
applying for a discharge should be removed from the bankrupt. It is 
suggested that at the end of five years after the conclusion of the 
Public Examination of the Bankrupt, every bankrupt would be able to 
apply to a Registrar in Chambers asking for a discharge. That, 
discharge would then become automatic unless a caveat was entered 
against him on the Court Pile on the application of the Official 
Receiver, the Trustee in bankruptcy, or a creditor, or on the 
initiative of the Court. 

(iii) The conclusion of the Public Examination should not be the only 
occasion at which a caveat may be filed. It should be possible to 
lodge a caveat at any time within the suggested period of five years. 
This suggested amendment is to ensure that should any further facts 
come to light subsequent to the Public Examination or should the 
conduct of the debtor during the course of his bankruptcy subsequent 
to the Public Examination indicate that he is not entitled to a 
discharge, there will be procedure for preventing him from obtaining 
an automatic discharge on his application to the Registrar. 

(iv) If a caveat were entered, the Registrar would consider the 
general circumstances (in accordance with the scheme under considera- 
tion by your Committee) and would decide whether the discharge should 
be granted. If no caveat were entered, the Registrar would automati- 
cally grant discharge. 
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(v) If discharge were refused, it is agreed that proposal (c) of the 
scheme under consideration by your Committee should be implemented, 
This proposal was that any bankrupt whose discharge had been refused 
should be required to keep the Official Receiver informed of all 
changes of address, to account to the Official Receiver at the end cf 
every six months as to all his financial transactions and any after- 
acquired property or earnings and to attend upon the Official Receiver 
when required. It is considered important that this greater control 
should be exercised over the bankrupts whose discharge had been 
refused by giving the Official -Receiver power to obtain this 
information. It should be possible for the Official Receiver to use 
this greater control more and more effectively as the number of 
undischarged bankrupts decreases. 

(vi) If the discharge were refused, subsequent applications by the 
bankrupts would be dealt with under the existing Section 26 procedure, 

(vii) It is agreed that a bankrupt should be entitled to apply for a 
discharge before five years, under the present Section 26 procedure. 
This method would probably only be used in the future when the bank- 
rupt had special reasons for an early discharge. 

(viii) It is understood that at present there are about 60,000 

undischarged bankrupts and it is agreed that special provisions are 
necessary to reduce this figure at the time when new legislation is 
passed. It is recommended: - 

that there should be automatic discharge of all bankrupts where 
the date cf the adjudication order was prior to, say, 

January 1st, 1951- In such cases, however, there should be 
adequate advertisement of the proposed discharge so that 
creditors would be given the opportunity of entering a caveat; 

that this procedure should not come into effect until six months 
after the passing of the proposed legislation; 

that during this interval of six months, it should be possible for 
caveats to be entered in accordance with the procedure set out in 
sub— paragraph (iv) above. 

This procedure would provide some safeguard against the automatic 
discharge of bankrupts who have had an exceedingly bad record. 

(ix) The grounds upon which , a caveat might be lodged would relate 
generally to unsatisfactory conduct of the bankrupt. The Board of 
Trade may find it possible to define this more exactly. 

2. Second and Subsequent Bankruptcy 

"In relation to a second or subsequent bankruptcy where the bankrupt 
remains undischarged from a previous bankruptcy, whether assets acquired by 
the bankrupt after his previous bankruptcy should be applied in discharging 
the debts owing to creditors in the second or subsequent bankruptcy in 
priority to any debts remaining owing in the prior bankruptcy." 

No evidence has been received from Chambers that there is acute 
objection to the present procedure.. . It is difficult to legislate for 
fairness in all circumstances. . The Association recommends, therefore, 
that the existing procedure be retained. : 

3- Monetary Limits 

"The desirability of increasing the monetary limits prescribed by the 
Bankruptcy Acts so as to take account of .the fall in the value of money, 
particularly those relating to a petitioning creditor’s debt and to the 
estimated value of assets to enable an Order for Summary Administration to 
be obtained from the Court." 
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(a.) The liability to "b e made "baibcnjDt. Bankruptcy Acti 1 91 A. 

S. Ul) (a ) 

It is -wished to see the £50 limit retained. If this limit were 
increased the "professional" "bankrupt would be encouraged. 

Ob) Tools of trade, etc. Bankruptcy Act, 19th. S. 58(2 ) 

The £20 limit of articles ■which do not vest in the trustee should he 
amended to comply with present day values. It is suggested that the 
monetary limit be £100 and that essential household furniture should be 
included, as well as tools and bedding. 

(c) The execution creditor. Bankruptcy Act, 191 4-. S. 4-1 ( 2 ) 

The Association does not recommend any change. 

(d) Summary administration. Bankruptcy Act, 191 A. S, 185(a) 

To comply with present day values it is suggested that the figure of 
£300 he increased to £ 500 . 

(e) The £10 credit. Bankruptcy Act, 191 4-. S. 155(a ) 

The Association does not recommend any change. 

A. After Acquired Property 

"The advisability of limiting the vesting of after acquired property to 
such property as may he claimed by the trustees." 

Although the present position bristles with legal difficulties, new 
limitations would involve many problems, 

A bona fide purchaser for value is protected at the moment and the 
system is working satisfactorily. The Association accordingly recommends 
no change. 

5. Appointment of Official Receiver in non-summary cases 

"Whether creditors should be able to appoint the Official Receiver as 
trustee in a non-summary case." 

The Association considers that creditors should be allowed to appoint 
anyone they may wish as a trustee in a non-summary case. This proposal is 
accordingly supported. 

6 . Revesting of Surplus Property 

"V/hether previsions should be made for a conclusion of the bankruptcy 
where the debts are paid in full (with statutory interest) and a revesting 
of the surplus in the bankrupt without the necessity for any documentary 
transfer by the trustee". 

The Association considers that it is necessary to clear the title to 
property, in particular to Real and Leasehold Property. It is accordingly 
proposed that provision should be made that where debts are paid in full 
{with statutory interest) the bankruptcy be concluded. It should be made 
clear that the surplus will revest in the bankrupt by means of a Court 
vesting order, with a schedule listing the property and that this instrument 
be used in all such cases. 

7 . Appropriation of portion of remuneration 

"The enlargement of the provisions of Section 51 of' the Bankruptcy 
Act, 1914 ., to cover all kinds of earnings including the wages of workmen." 
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The Association considers that there is no logic in restricting the 
scope of Section 51 to salaries. It is accordingly recommended that this 
provision should be extended to include all kinds of earnings including 
wages. 

8. Prosecutions 

"An amendment whereby all prosecutions for offences under the 
Bankruptcy Acts may be instituted and carried on. by the Board of Trade in 
lieu of the Director of Riblic Prose cut ions." 

The Association would be in favour of the Board of Trade instituting 
and carrying on prosecutions in lieu of the Director of Fublic Erosecutions, 
The Board of Trade should use this power fully. 

The final question of the Board of Trade relating to Deeds of 
Arrangement is dealt with in Paragraphs 22 - 23 below. 

ADDITIONAL AMENDMENTS IN RESPECT OF THE BANKRUPTCY ACTS 

The Association desires to put forward the following further sugges- 
tions on Bankruptcy procedure: 

9. Vacancies on Committee of Inspection 

In relation to the existing Section 20(8) it is considered that the 
procedure as regards the filling of vacancies on a Committee of Inspection 
should incorporate a provision similar to S. 253(7) and- (8) in Companies 
Act, 1948, by which power is given for an application to be made to the 
Court (or to the Board of Trade) to waive the filling of a vacancy. Until 
a vacancy be filled or if a vacancy is waived, the existing members of the 
Committee should have power to Act. 

10. Discharge 

Under Section 26(3) (a) of the Bankruptcy Act where the Bankrupt 's 
assets are less than one half of his unsecured liabilities and he cannot 
disprove his responsibility for this, the Court is restricted from granting 
an absolute discharge. It is considered that ten shillings in the pound is 
too high and that a more appropriate figure wcruia he 6/8d. in the pound. 

11 . Notice of Application for Discharge 

Under Section 26(7), notice of the appointment by the Court of the day 
for hearing the application for discharge is published and sent to each 
creditor. It is considered that such notice should also be sent to the 
Trustee, whether or not he has received his release. 

12. Preferential Claims 

In relation to the existing Section 33(1 )(a), it is considered that the 
priority of the Inland Revenue should continue to be related to one year or 
assessment but that the option of the Revenue to choose the year should he 
limited to one or other of the two years of assessment immediately preceding 
the Adjudicating Order. 

A landlord's right to distrain at present continues after the commence- 
ment of bankruptcy, in respect of rent accrued within the six months prior 
to the Adjudication Order. It is considered that the landlord's rights 
should be reviewed generally and that the power of distress for rent 4ue 
from the bankrupt should cease when a Receiving Order is made. The laua 
would thereafter be dealt with as an unsecured creditor, in the same manner 
as an execution creditor who has not completed his execution. Claims 1° 
rent in respect of occupation by the Official Receiver or the Trustee woui i 
however, continue to be enforceable by distress. 
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13, Postponement of Claims 



In relation to the existing Sections 36(2) and ( 3) , the postponement 
of the husband r s and the wife’s claims in respect of the other’s bankruptcy, 
•where money or other estate has been lent, should be extended to include 
money advanced to a partnership of which the husband or wife is a partner. 

14. Reputed Ownership 

The provisions of Section 38(2)(c) concerning goods in the order of 
disposition of the bankrupt were devised before hire purchase facilities 
were widely used and when the present methods of checking on a debtor's 
ability to pay far goods purchased on credit were not available. It is 
considered that the position has now changed, making these provisions 
obsolete and it should be made clear that goods coming under hire purchase 
agreements and other hire agreements are not included in reputed ownership. 

13. Avoidance of Preferences 

Under Section 44 a payment to a creditor can be avoided if it is made 
with a view to giving a surety or guarantor a preference, and, as the law • 
stands, although the intention is to prefer the surety or guarantor it is 
the creditor who suffers through having to make repayment to the trustee. 

The primary responsibility to refund the amount of the preference should be 
on the shoulders of the surety or guarantor, so that the creditor in such 
cases will only be liable if the guarantor or surety cannot pay. 

16. Costs 



When a County Court Judge makes a Receiving Order under Section 107(4 ) j 
the petitioning creditor is required to pay costs of £13.10.-. This provi- 
sion may be one of the reasons why this procedure is so little used and it 
is suggested that the Judge should have power to order that these costs 
should be a first charge on the bankrupt's assets or future earnings. 

17. Proxies 

(a) The provision that proxies should be in the handwriting of the 
person giving the proxy or of a manager or clerk is out of date. Type- 
written documents should be accepted. 

(b) In regard to the existing clause 18 of the Pirst Schedule, it is 
considered that it should be amended to enable any person to become a proxy, 
as in the Companies Act, 1948. 

18. Time Limits for lodging documents 

With regard to the Bankruptcy Rules, it is considered that the time 
limits for lodgement of documents, accounts, etc., by the trustee are 
unrealistic and should be extended. 

19. Audit 

It is considered that the rule specifying that it is the duty of the 
trustee to convene periodical meetings of the Committee of Inspection to 
audit the cash book and the trading account is not necessary having regard 
to the detailed examination which is carried out by the Board of Trade 
every six months. The accounts should, however, still be laid before the 
Conmittee of Inspection. 

20. Tenancies 

The Association. wishes to draw the Committee’s attention to the 
anomaly that under present law the "contractual tenant" of a dwelling 
house, who goes bankrupt, loses his right of living in the house but a 
statutory tenant" of a dwelling house, who goes bankrupt, will not lose 
his right to continue to reside in the house. 



323 



Printed image digitised by the University of Southampton Library Digitisation Unit 



21 . Forms 



It is recommended 'that the forms used in bankruptcy administration 
should he simplified) so that they are both easier to understand and do 
not create duplication of work, 

DEEDS OF ABRANG-EHENT 

22. Your Committee desired that evidence should be given on the 
following matter: - 

"With regard to Deeds of Arrangement) what provisions are desirable in 
order that there may be a more effective control by the Board of Trade 
over the administration of assets vested in a trustee under a Deed of 
Arrangement." 

The Association considers that tighter control by the Board of Trade is 
not required over the administration of assets under a Deed of Arrangement. 
The Deed of Arrangement is voluntarily entered into by the creditors and it 
should be presumed that they have accepted a trustee wham they considered 
satisfactory. It is noted that the number of Deeds of Arrangement is 
falling. In 1938) there were 1,663> whereas in 1953) only 302. Deeds of 
Arrangement are useful to the commercial community and it is not desirable 
to impart new complexities but rather to make the present procedure more 
■workable. 

ADDITIONAL AMENDMENTS IN RESPECT OF THE DEEDS OF ARRAMGEMEM ACT 

23. The Association considers that the law relating to Deeds of 
Arrangement should be consolidated into a new statute with the following 
alterations : — 

Under the existing Section 1 

It is important that the creditors should know to what they are 
assenting. In practice they very often do not. Therefore, the 
following amendments should be made:— 

(a) A specimen Deed of Assignment be scheduled (following the 
procedure of Table A in the First Schedule of the Companies Act, 
1948). 

(b) All assent forms sent out in relation to a Deed of Assignment 
should set out clearly the variations from scheduled Deed of 
Assignment. 

Under the existing Section 2 

Under the existing law, the Deed has to be registered within seven 
days. This time limit is considered too short. It should be 
increased to fourteen days. 

Under the existing Section 3 

The majority required to validate a Deed should remain at of 
the number and value but if 75% in value and 20 % in number agree, it 
shall be binding on all creditors, provided that a non-assenting 
creditor shall have a right of appeal to the Court within twenty-one 
days of its execution being notified to the creditors. 

Under the existing Section 16 

At the expiration of six months from the date of the payment of 
the final dividend, the trustee must pay unclaimed dividends and 
undistributed funds in his hands to the Board of Trade. 
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EXAMINATION OP WITNESSES 



Mr. Bertram Nelson, C.B.E., J.P. , F.S.A.A. 

Mr. Norman Henry Brown 

Mr. Richard Augustus Palmer, T.D. , J.P. , M.A. , 
Mr. Peter Brian Allnatt, L.L.B. 



) Representing the 
i ) Association of 
P.C.A. ) British Chambers 
) of Commerce 



Called and examined 

21 4-9 • Chairman : Gentlemen, we have all read your memorandum and I am quite 

sure we should all agree with you that statutory complexity is to he 
deprecated. I see that the first thing you desire in any new Act is that 
all the matters we are considering should be concentrated in one Act. Do 
you really want one Act and not two? - (Mr. Nelson) : Our submission is that 

bankruptcy laws should be consolidated into one statute and that the law 
relating to deeds of arrangement should also be consolidated, not 
necessarily in the same statute. 

2150. You suggest that bankruptcy law and company law should be 
assimilated. That would mean that at present, of course, our reccm- 

mendations would have to be in the direction of making bankruptcy law follow 
the existing provisions of the Companies Act? - We agree. Our desire is 
for a general process of co-ordination and a gradual process of coining 
together. 

2151. I suppose you would agree it cannot be more than an approximation. 
There are some elements in the one inapplicable to the other. - Yes. 

2152. That brings us to the matter of discharge. Can you give us any 
reasons for your view that bankruptcy nowadays is generally, if not 

always, a worse matter than it used to be, say, before the war? - I would 
rather put it this way, that we feel the position is not so good that the 
obloquy which is attached to bankruptcy should be withdrawn. Any undue 
revision of that status might be undesirable in commercial matters. 

2153. But do you think there are fewer so to speak innocent bankruptcies 

now than there used to be? - (Mr, Palmer): I find it is exceptional 

to come across an innocent bankrupt; perhaps not more than one in ten, 

21 54-. What do you think the proportion was, say, ten years ago? - At that 
time my experience was fairly limited, but I think it was more than 
common to come across people who were relatively innocent, or where bank- 
ruptcy had developed through causes beyond their control. 

2155. Perhaps we ought to go back a little further. What do you think the 
position was, say, just before the war as regards the number of com- 
paratively innocent bankrupts? - I should say they were more prevalent. 

You found more innocent cases of bankruptcy than you do today. I find it 
difficult to give you a percentage figure. 

2156. Of course, you cannot give it exactly. - It is just a general 
impression.- 

2157. Mr. Peirce : You refer t6 the "professional" bankrupt a little later 

in your memorandum. I was rather puzzled as to what was the 

difference between the bankrupt referred to in the first part and the 
"professional" bankrupt referred to in the latter part. - The "professional" 
"bankrupt is the bankrupt who is prepared to disregard his creditors 1 
interests, perhaps being a bankrupt more than once. 

2158. I should think the more villainous man formed himself into a company 

and put the letters "Ltd" after his name. — (Mr. Nelson): I expect 

that is so in many cases, but of course in the bankruptcy cases you get 
personal extravagance. 
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' 21 59. Chairman : I appreciate that a company cannot be guilty of personal 

extravagance. I think the matter we are differing about at the 
moment is this period of two years, which you think is far too short, 

I do not know if you had the statistics of the number of discharges granted 
subject to a suspension of less than one year? - (Mr. Brown) : No. 

2160. It might surprise you to know that in 1954, of the 271 discharges 
granted by the Court, 190 were granted subject to a suspension of less 

than one year from the date of the order. I am confining myself to oases 
where a suspension order was made. In 1955 the figures were 345 and 263, _ 
That is no indication as to how long those orders were from the date of the 
public examination. Those cases, of course, are only a percentage of cases 
in which applications have been made. 

2161. The sort of ohap who does not apply for discharge is very often a 
rogue. Have you seen' document BUi/112 setting out an amended scheme 

for discharge? - (Mr, Nelson): Yes, we have been considering it. 

2162. That does go some way to meet your points, does it not? - In regard to 
the time limit mentioned it seems to us that perhaps three years might 

be appropriate, 

2163. If you take the revised scheme and substitute three years for two, you 
will not quarrel with it? - We would be happy with paragraphs A and B. 

We- however suggest, under sub-paragraph. A 2, that any creditor, in addition 
to the Official Receiver and the trustee, should have the power to apply for 
a caveat. 

2164. Do you think that is really necessary? After all, the creditor if 
he wants to can always jog the elbow of the Official Receiver to 

remind him it was a bad case? - It might also be desirable to leave the 
creditors free to apply for caveats. 

21 65. At a pinch he can always agree to indemnify the Official Receiver and 
get an order permitting him to use the Of ficial -Receiver 1 s name, - I 

think our feeling was that giving the creditor some additional right might 
make the experiment mare palatable. 

2166. Your suggestion comes to this, the three year period plus the right 
to the creditor to apply for a caveat during that period. I think I 

ought' to tell you we were considering including in paragraph A 1 , which sets 
out the people to whom the scheme will not apply, the bankrupt who has "been 
convicted of seme offence in relation to his bankruptcy. - That will be very 
helpful. In relation to paragraph B 1 , we felt there again the creditor 
might have the right to apply far a caveat and that in oases of future bank- 
ruptcies there should be an application by the debtor before he could obtain 

his discharge. It should not be an automatic procedure, ( 

2167. I do not quite understand your views about that. You want him to 
make an application as he does now? - !■ think the reason for that goes 

back to the original principle, that to remove the obloquy of bankruptcy too 
quickly might be disadvantageous. If in the future it could be regarded as 
automatic that after two or three years the bankrupt gets a discharge, then 
there might be people less concerned about being made bankrupt. 

2168. Then you get exactly the same trouble we have today, do you not, that 

a lot of .them do not apply? - (Mr. Palmer): I think it was rather 

strange that this particular point was brought out by a majority of the 
Chambers. They were not unanimous, but a majority felt that automatic 
discharge was undesirable. 

2169. If you do not provide automatic discharge for the comparatively. ■ 
innocent bankrupt against whom no caveat is entered, you. are 

have all this trouble again, are you not, of the number of undischarged 
rupts piling up? - (Mr. Nelson): I think there might perhaps be same 

reduction for a special reason. Many honest undischarged bankrupts Be 
tate to apply now because they think there will be a great deal, of putu 
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2170. Ion are proposing the application to he in Chambers, I see. - If they 
knew they could apply without publicity, I think the number of appli- 
cations would increase very rapidly. 

2171 . They have got to face the fact the discharge would be gazetted. It 
seems to me that, if the discharge is to be a matter that ensues as a 

matter of course at the expiry of a certain period, and yet the man has to 
apply, it is rather like a man being sentenced to fifteen years for burglary 
and then having to make an application to the governor of the prison before 
he is released. - I think it goes back to the anxiety the Chambers have 
expressed to us that there should not be too speedy a removal of the obloquy 
attached to bankruptcy.. 

2172. It is really a matter of deciding what the proper period is, is it 
not? — I think the feeling of the Chambers was that an automatic 

discharge without any action on the debtor's part went too far in removing 
obloquy. — (Mr. Brown): I think they felt it would make it look as if bank- 

ruptcy was not such a serious matter as it is now because there was an 
automatic discharge. 

2173 * .If the discharge is refused, or even if the man is put under a caveat, 
he is put under very onerous duties. You suggest, I see, prosecution 
if he fails to perform those duties. We thought the remedy far failing to 
discharge those duties should be committal, which is after all a more 
summary and expeditious manner of dealing with it. - (Mr. Palmer): Yes, I 

would agree with that. 

21 74 — You mention that possibly during your suggested five year period a 
man could apply for a discharge under the proposed scheme. — 

(Mr. Nelson): We felt the rights under Section 2 6 should be preserved. 

2175. Now you have seen BLA/112* which shows the scheme in its modified 
form, I do not know if there is anything more you want to say about 

the discharge problem? I think we have pretty well covered the ground. - 
Yes. 

2176. That brings us to second and subsequent bankruptcies. You are 
satisfied with the present position, is that right? - I think perhaps 

it is fair to say we think any change might bring new complications. So 
far as the evidence from Chambers carries us, it is felt that it is very 
difficult to get fairness in all circumstances and we therefore get no 
strong views in favour of change. (Mr. Palmer): One view that was 

expressed in favour of the existing position being retained was that 
creditors dealing with a bankrupt have the opportunity of discovering his 
status if they take the trouble to find out. In the case of the first 
bankruptcy there is no such opportunity. That is the main reason why it 
was thought the first creditors were just as entitled to subsequently 
acquired assets as those who were foolish and negligent in not discovering 
the status of that bankrupt. 

2177. We have had that put up before. ’Is not the trouble this, that the 
man is not in any way labelled or branded and one cannot tell that he 

is bankrupt. Is it practicable, before dealing with any man, to find out 
whether he is an undischarged bankrupt? - (Mir. Nelson): It is customary to 

get a trade protection society report or' to take up trade references. 

There is opportunity for finding out about the real status of the debtor in 
such circumstances. - (Mr. Palmer): We wondered whether any time limit 

might possibly be provided in those ca;ses, that after, say, a period of five 
years the former bankruptcy ceased to count. But we decided it would be 
rather confusing. 

2178. And it would not serve any useful purpose if the automatic discharge 
scheme went through? So we. decided to stand on this. 

2179. One suggestion that has been made- to us was that the assets in the 
second bankruptcy should be used first in paying to the second lot of 

creditors a dividend equal to that paid to the first lot, and thereafter the 
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assets should he divided equally between both lots, - (Mr. Brown): That 

would seem a very reasonable suggestion. 

2180. There are great practical difficulties about it. There is either 
this scheme, or the one postponing the first creditors completely to 

the second, or "no change 1 ' • There are those three alternatives. — 

(Mr. Nelson): We considered those and felt the third might be inevitable , 

2181. One of the difficulties at the moment is that the prospect of putting 
a man into bankruptcy a second time is very unattractive when you know 

the vast majority of the existing assets would be collared by the previous 
creditors. I think it very much tends to make creditors fight shy of 
taking steps to make him bankrupt a second time, so he may get away with a 
great deal he does not deserve to get away with. - If it could be made mere 
attractive to the second lot of creditors it might have an effect. ~ 

(Mr. Palmer): I think that is true. 

2182. As you say, the £20 figure in Section 38 (2) is quite ridiculous at 
the present time. You suggest £100. What would you think about 

abolishing that monetary limit altogether? - I think it is a good guide to 
have that. Even the present limit is never really adhebed to strictly. 

2183. No, it is not. We thought the great advantage of some measure of 
elasticity would be that the trustee and Official Receiver could deal 

specially with special cases. After all, what is necessary for a bachelor 
is much less than would be necessary for a married man with a large family, 
You stall think you would rather have some limit? — (Mr. Brown) : The 

Chambers are pretty keen on having some limit on this. — (Mr. Nelson): We 
price the necessities of life of the average individual at about £100, 

2184. I see you do not want to change the- monetary limit in Section 41 (2). 
As a matter of fact we hope to simplify those two Sections, 40 and 41 j 

and to make it unnecessary to have a £20 limit at that point. I take it 
you would support any simplification? - Yes. 

2185* I see you want to put up the ceiling of summary administration to 
£500. Do you think that is enough? Most people seem to favour 
£1,000. — I have no strong views on that point. - (Mr. Palmer): I do feel 
£1,000 would be too high. My experience is that the Official Receiver 
generally speaking is rather glad to hand out small cases. 

21 86. I suppose he is. We have a good deal of evidence to show that there 
is precious little meat on the bone for the professional trustee. - 

I think there may be some substance in that. 

2187. Under after acquired property, I see you speak of new limitations 
there, but we were not proposing to make any new limitations. We 

were proposing to restore the position to what it was originally thought to 
be. The trustee may at any moment be saddled with after acquired white 
elephants. — (Mr. Brown): There were no strong views on this from Chambers 

at all. 

2188. Broadly speaking you say your constituent Chambers are of an open mind 
about this? - Possibly having had not much experience of it. 

2189. As to the Official Receiver acting in non-summary cases, it does not 
very much matter whether the creditors can actually appoint him as 

long as there is machinery by which if they want him they can get him? - 
We would agree. 

2190. We thought of doing it by substituting "may" for "shall" in the 
material Section, so that it would specifically permit the Board of 

Trade to do as they do at the moment? - (Mr. Nelson) : We quite agree. 

2191* That would be quite satisfactory to you, would it not? - Yes, 
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2192 . I do nob quite understand why, as regards surplus property where 
payment in full takes place, you think there should be a schedule 
setting out the property involved. Would it not be enough if there was a 
Court order referring to all property? — (Mr. Brown) : We thought the 
difficulty on that arose on title to real and leasehold property where the 
property had vested in the Official Receiver or trustee on the adjudication 
order, and it would be necessary to know on future investigation of that 
title whether that property had re-vested or not. I have been thinking of 
this simply on an investigation of title basis as to whether one would be 
satisfied on that. I had come to the conclusion that one would not and one 
would require specific reference to the particular property. 

2193* It would be only necessary in the case of land? - Yes. 

21 94— "would not want long lists of all the personal property? - It would 

be desirable in the case of land. 

2195* We have made some proposals for amendments in regard to vacancies on 

the committee of inspection which I think pretty well meet your point. - 
(Mr. Nelson) : Could I perhaps add one other matter - the appointment of a 

limited company to membership of the committee? We feel it might be 
advantageous if the principle could be clearly stated. 

2196. In what sort of way? — So that a limited conpany can be appointed to 

a committee of inspection with power to appoint its representatives at 
a particular meeting, under the seal of the conpany. 

2197. Would there be any harm in a conpany executing some sort of general 
instrument under its seal, appointing Mr. Robinson to act for it in all 

cases? - Mir. Robinson or Mir. Smith. 

2198. It has been done. - The law is not clear, 

2199. Do you attach much inport ance to reducing the figure 10s. in the £ 
for discharges to 6s. 8d.? - This was part, I think, of the general 

objective of getting rid of these cases more quickly. 

2200. It is too high, is it? - (Mr. Palmer): It is unusual to find as much 

as 10s. being paid. - (Mr. Nelson): For a debtor 10s. is sometimes a 

very high objective whereas he might scrape together to try and get 6s. 8d. 

2201 . Actually we were thinking of cutting that provision out altogether. 

I was rather puzzled by your saying you thought the ex-trustee should 
be sent notice of an application far a discharge. Is a released trustee 
going to do anything about it if he gets such a notice? - (Mr. Palmer): He 

might have cause; he might have had experience of unsatisfactory conduct 
by the bankrupt even after the trustee has been released. In practice it 
is, I think, quite normal for the Official Receiver to send the ex-trustee 
notice of the occasion on which the bankrupt is going to apply to the Judge 
for his discharge. 

2202. This- will normally only arise where a caveat has been entered. 

While the caveat Is there you may be quite sure the Official Receiver 

will be able to assist the Court and it will probably be hardly necessary 
to bother the released trustee. • - (Mi-. Nelson) : Perhaps it is done as a 
matter of convenience. - (Mr. Palmer): I think in view of the caveat it is 
not so important. Some Official Receivers still do adhere to the practice 
of notifying released trustees. - (Mr. Nelson) : It might give the ex- 

trustee an opportunity of an informal talk with the Official Receiver about 
any matters within his knowledge. 

2203. It could not do any harm. - It is partly, I think, the general desire 
to keep the machinery flexible for the experimental period which would 

be necessary under new legislation. It would mean that the ex— trustee 
could pass on to the Official Receiver any matters within his personal 
knowledge. 
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2201+. As regards the priority of Inland Revenue for taxes * I gather you are 
hot happy about it. Very few people are. Tour suggestion is to 
limit to one cf the last two years which* in practice, would almost 
invariably mean the last year hut one? - Yes. 

2205. Assuming that some measure cf priority ought to he given to them* we 
have had two proposals to consider and would he very grateful if you 

told us what you think would he the better. The first one is this* that if 
there should he a surplus after payment of all preferential creditors 
except the Inland Revenue* the assets to which the Inland Revenue can look 
for prior payment should he limited to a percentage — 50 P 61 ” cent, is 
suggested *- of the remaining assets* which would mean that in all cases, 
except where there is not enough to pay the other preferentials* there would 
always he something* however small* for the general body of creditors so 
that they would not altogether lose their interest in the administration. 

Now the other scheme — it might he possible to combine the two* though I 
hardly think it would - is this* that instead of having the choice of any 
year they like the Revenue should have to take the average of all the years 
in respect of which tax is outstanding. Thus, if there were four years in 

which the tax had become due and had not been paid* the limit of preferen- 
tials would he a quarter of the total amount due to the Inland Revenue; if 
there were only two years* it would he a half* and so on. That would not, 
of course, definitely ensure that in all cases there would he something far 
the unsecured creditors* hut it would at least encourage the Inland Revenue 
to get on with it and not let the tax hill mount up. In other words* it 
is putting a premium on quick detection. — (Mr. Brown) : Room the point of 

view of the ordinary trader, the first method is desirable. It gives him 
something. - (Mir. Nelson) : I agree with that view. - (Mr. Palmer) : I agree 

with that* hut my personal view would he the second, 

2206. We have taken an awful lot of time and trouble over avoidance of so 
called fraudulent preferences. I think I can say substantially we 

have met your view* hut do you consider that where there has been an 
intention to prefer a surety, and the surety has either absconded or himself 
become bankrupt by the time the trustee seeks to challenge a preference, 
that the principal creditor should he liable in such a case? - (Mr. Brown): 

I should think so* yes. 

2207. It means for the principal creditor at the time of the transaction 
the risk that the failure of the surety falls on him and not on the 

trustee? - Yes* he has picked his own surety. 

2208. Do you think that should apply equally where there is no personal 
liability of the surety and a deposit of securities? - I think it. 

ought to apply equally. - (Mr. Nelson) : The Chambers have no decided views 

on this point. 

2209. It is a very difficult problem: one of two innocent persons must in 

the circumstances suffer. - I am afraid we cannot help you there. 

It is a very difficult problem. 

2210. One thing we were proposing to recommend was that, subject to some 
protective clause as to payment far day to day necessaries, all 

payments made in the last three weeks should be voidable irrespective of the 
debtor's intent to prefer. I do not know what your views about that would 
be? - I am afraid that would be rather too wide. It might catch some 
perfectly bona fide and honest transactions. 

221 1 . What we felt was in .point of fact most of the real preferences take 
place rather at the last moment. - It might produce uncertainty in 

commercial matters. The effects, while they might be advantageous in 
preventing undue preferences* might not be advantageous in relation to com- 
mercial matters generally. It should not be applicable to honest and hona 
fide transactions. 

2212. The difficulty there, of course, is in the vast majority of preferences 
the person who gets the money is perfectly honest znd a last minute 

payment is not necessarily dishonest even in the "bankruptcy. The tankrup 
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might give somebody a preference for a motive with which reasonable people 
.would sympathise but it would still be a preference to which the Section 
applies. - My fear would be that the honest person dealing with one who was 
to become a bankrupt might be severely damaged by a sweeping clause of that 
character, but I agree that there would be advantages so far as undue 
preferences were concerned, 

2213. He would only be put on the same level as everybody else. He has 

his right of proof for his original debt. It is only really putting 
the clock back those few weeks, - (Mr. Palmer) : I would like to see it at 

28 days. 

2214-. ^<3 difficulty really is to find words for the limitation clause, 

I think. - (Mr. Nelson): We would like to think about this subject 

with, the actual wording of the suggested clause before us. 

2215. Regarding the £13. 10. Od. in Section 107 payable when the County 
Court Judge makes a receiving order instead of a committal order, what 

vie were proposing to recommend was that he could make the receiving order 
if he is satisfied that there are going to be enough assets to pay those 
oosts. I think that meets your point, does it not, because it means that 
a creditor does not actually have to put his hand in his pocket or, perhaps, 
his pen to his cheque 'book, and write out a cheque for £13. 10. Od. - That 
would be very helpful, 

2216. Then, if the proxy is to serve on the committee of inspection we 
think he should be in the regular employ of the creditors concerned. - 

Yes, On the subject of proxies could we perhaps mention two forms that we 
had in mind? (Witness produced two forms) That is the form used for 
proxies under the Companies Act, and that is the bankruptcy form. We find 
that many people have great difficulty in filling in this bankruptcy form. 

2217. Well, forms strictly are outside our purview. We are only asked to 
make recommendations for amendments to the Acts, Speaking for myself 

I would approach the company form with a great deal more equanimity than I 
would the bankruptcy form. It looks about as horrifying as an income tax 
return, - We thought that perhaps it could be revised in the direction of 
the company form. 

2218. We really cannot help you about matters in the Rules, such as the 
time for lodging documents, aocounts and audit. They are outside our 

purview, - We had in mind one special time limit - the time limit for 
dealing with proofs by the trustee. 

2219. That is in the Second Schedule, is it not? - No, in Rule 259, 

2220. It is a Rule and not in the Schedule to the Act? - Second Schedule, 
paragraph 23, and Rule 259, The general point we had in mind was 

that the period of 28 days is so very short for the trustee to decide 
whether he should object to proof. 

2221 . We have altered that provisionally to two months. ’ I think that is a 

more reasonable period, and we have brought it into the Act. I 

thought we had dealt with it, but I was not quite certain. Now, as regards 
tenancies, I think you very rightly describe the position as anomalous. 

To P u t it right you would have to reform the Rent Restriction Acts, and not 
the Bankruptcy Act, would you not? - (Mr. Brown) : There is one way, by 

excluding from property vesting in the trustee a contractual tenancy of a 
dwelling house within the Rent Acts. 

2222. I do not think you could do that, 
to property within, the Acts. It 

be helped. 

2223. That brings us, I think, to deeds 
Could . I perhaps mention one final 
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- It might be difficult to limit it 
is an anomaly that probably cannot 

of arrangement. - (Mir. Nelson): 
point? 



2224. Yes, of course: by all means. - It is the question of a local bank 

account of a trustee. This is permitted at present where trading 

operations are going on. There might be certain advantages if all 
trustees were empowered to have a local banking account. 

2225. Whether they are carrying on a trade or not? - Yes. 

2226. Well, we can certainly consider that - (Mr. Palmer): It would save 

time. 

2227. Not very much, would it? It does not take very long to get money 
out of the central account, does it? - No, it does not, really, but it 

would relieve the trustee of the necessity for making an application to pay- 
out an account. It 'is just that another form could be cut out - and bank- 
ruptcy is full of forms, 

2228. I notice you are keen on having a specimen deed of assignment 
scheduled to the Act. Now first of all, one specimen will not do, 

will it? You want several different types? - (Mr. Brown): According as 

to whether it is a composition or an assignment of all assets? 

2229. I should have told you that we are proposing to recommend that docu- 
ments which do not contemplate the passing of property to a trustee 

need not be registered. - That would be a very good amendment. 

2230. You would register a deed of assignment or, say, a deed of inspector- 
ship which contained a covenant to assign, but not a pure deed of 

inspectorship, or a letter of licence, or a pure composition. - I think it 
would be very helpful. - (Mr. Nelson) : I agree. 

2231. But even' so I think you would want more than one specimen deed? - 
Possibly three. 

2232. Yes, something of that sort. - I think our feeling was that you in 

fact now bought these forms from a legal stationers : they are in a 

common form and the creditor is entitled to have notice if an exceptional 
type were being used. 

2233. So you would allow people to deviate from your model deeds, provided 
they announced what the deviations were, so that the creditors would 

know? - So that the creditor would know to what he was assenting. 

2234 . I know that creditors do in fact at the moment constantly assent, so 
to speak, in the dark but, if they are invited to assent to the deed, 

there is nothing to prevent them asking the person who invites them to 
assent, "Let me see a copy of the deed. " It is very foolish of them not 
to, is it not? If they choose to buy a pig in a poke they have only them- 
selves to blame - (Mir. Brown): Yes, but in most of these cases the stage 
is reached where they are getting very little out of it and would be thank- 
ful to see the end, - (Mir. Nelson): And the time limit is so short,, 

There is not very much time to correspond with the trustee and for copies 
to be made. We did feel they were entitled to know, before consenting to 
a deed, whether there were exceptional clauses in it, 

2235. Mr. Emmerson : Would you say that the assent of the creditor is more 
to a particular trustee, acting than to anything else? In other 

words, if the creditors had not confidence in the trustee they would not 
assent, - (Mir. Palmer): I think, practically speaking, that is the 

answer. 

2236» So the form of the deed really is immaterial, if that is so? - 

(Mr. Nelson) : But the creditors may not know the particular trustee, 

2237. No, but they would know he was being nominated by the principal 
creditor or by the principal creditors. - They may only know that 
there has been a lot of bother, that this has been a troublesome case, and 
that this is the end of it; and they are not prepared to spend any more 
money. 
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2238, Chairman ; I fancy what will happen will he that a creditor who does 
not know Mr. Snooks, who is the- man who has "been nominated, probably 

goes along to another creditor and says, "Do you know Snooks - what sort of 
a chap is he?" And the other chap says, "Oh, he is a frightfully good 
chap. " And the creditor assents to the deed without any more ado. That 
is the sort of thing you get happening? - Yes. 

2239, What is to happen if, by, some probably quite innocent mistake, one of 
the deviations from the 'model form is not mentioned in a letter to 

the creditors - would that upset the whole applecart or, if not, what is to 
happen? - I would suggest giving power to the Court to provide a remedy. 

2240, Could the creditor be declared bound, notwithstanding the omission? - 

(Mr. Palmer): If it was a material omission, I would say not; but 

it depends on the effect on the creditor. 

2241, Mr. Emmerson : Would you agree that in practice there might be diffi- 

culties attaching to a standard form of deed? - My own experience is 

that they are nearly all in a standard form. There is very little 
variation. - (Mr. Brown) : I think there would be, - (Mr. Nelson) : All I 
can say is that the members of the Chambers do at present feel they are 
being asked to assent to a document they do not know, and if there were some 
standard form, with notification of variations thereon, there would be 
great advantages in many cases. We appreciate that there are difficulties, 

2242, Chairman : I do not quite understand your proposal under Seotion 3. 

Do you want to take away the right of a non-assenting creditor to 

appeal, apart altogether from a petition? - The non-assenting creditor 
would still have the right of appeal to the Court. Since our evidence was 
submitted, we have considered our figures again and feel that our figure of 
20 per oent should be increased to 50 per cent, so that the majc?rity 
required to make a deed binding on all creditors should be 75 per oent in 
value and 50 per oent in number. 

2243, 75 per oent in value and 50 per oent in number? - And he should have 
the right of appeal to the Court for 21 days. 

2244, What do you mean by that? Do you mean lodge a petition, treating 
it as an aot of bankruptcy? - Yes. 

2245, We were proposing to out down the time for a dissenting creditor's 
petition to a month, which is remarkably near to your suggestion. 

You say 21 days and we say a month. That would help a lot? - Yes. 

2246, We were also proposing - I do not know what you think about this - 
we were proposing to give the Court express power to dismiss a bank- 
ruptcy petition founded on a deed if it is, to put it in a word, a 
"blackmailing" petition, or if the Court is satisfied that the receiving 
order is not in the general interests of the general body of creditors. - 
We should like that. 

2247, I have no further questions that I want to ask you myself, I do not 
know if you want to add anything to what you have already said, 

Gentlemen? - Simply to thank you, Sir, 

2248, Then we need not 'take up more of your valuable time. Thank you for 
coming to see us. 

(The witnesses withdrew) 
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TWENTIETH DAY 



Monday, 29th October, 1956 



Present 



HIS 

MR. 

MR. 

MR. 



HONOUR JUDGE BLAGDEN (Chairman) 



H. BEER, C.B. 

C.E.M. EMMERSON, E.C.A. 

H.E. PEIRCE, O.B.E., J.P. 

MR. B.E.P. MACTAVISH 
MR. .0. ROY WATERER, I.S.O. 



Joint Secretaries 



MEMORANDUM SUBMITTED BY THE 
COUNCIL OF THE LAW SOCIETY 



Intro duction 



1 . This Memorandum is submitted by the Council of The Law Society 
in response to an invitation from the Departmental Committee on Bankruptcy 
Law Amendment, set up under the Chairmanship of His Honour Judge Blagden, 
with the following terms of reference :- 



"To consider and report what amendments are desirable in:- 

(i) the Bankruptcy Acts, 1914- and 1926, more particularly in 
regard to the provisions relating to the discharge of bankrupts, 
and 

(ii) the Deeds of Arrangement Act, 191 4-" 

2. The observations which the Council have to offer are grouped 
into two main parts dealing with:- 

(A) The particular matters upon which the Departmental Committee 
have asked for the views of the Council, including a scheme for dis- 
charge of bankrupts, and also Deeds of Arrangement. 

(b) The Bankruptcy Acts, 1914- send 1926. 

3. The Council wish to emphasise that the Sub-Committee responsible 
for drafting this Memorandum was largely composed of non-Council members 
with considerable experience of all aspects of bankruptcy law and practice ; 
and numerous points raised by solicitors practising both in London and the 
Provinces were taken into account during preparation of the evidence. 



A. THE PARTICULAR ISSUES RAISED BY THE 
DEPARTMENTAL COMMITTEE 

The letter from the Departmental Comnittee inviting the Council to 
give evidence stated that the Committee were seeking evidence in particular 
upon nine points connected with their enquiry. These are given below 
with a statement of the Council’s views upon each item:- 

"1. Whether, and if so, how the Bankruptcy Acts should be amended 
in regard to the discharge of bankrupts. Comments on the scheme n 
outlined in the attached Appendix would be particularly appreciated. 

The Council approve, the general principle underlying the scheme pro- 
posed by the Committee, but have certain comments to make on the detailed 
provisions of the scheme; it is therefore set out below, with the 
Council's reservations noted against particular paragraphs: — 
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"Scheme to ensure that the Discharge of every Bankrupt is considered 
by the Court 

"(A) At the end of a certain period (two years is suggested) after 
the conclusion of the Public Examination of the bankrupt, every bank- 
rupt would become automatically discharged unless a caveat were 
entered on the Court file against such automatic discharge." 

No one would wish to prolong unnecessarily any of the comparatively 
few bankruptcies attributable to misfortune, but due regard should be paid 
to the interests of creditors who are always concerned with the possibility 
of a substantial recovery from after-acquired assets. The Council feel 
that, if the period of automatic discharge is made too short, then caveats 
would be put on very frequently and this would have the effect of stulti- 
fying the proposal for automatic discharge. Further, it would not be 
possible to apply any conditions to an automatic discharge. The Council 
consider the proposed period of two years is too short and think a five- 
year period would be preferable. It is always open to a debtor to apply 
for his discharge. 

"(b) This caveat would be entered at the conclusion of the Public 
Examination on the application of the Official Receiver, or of any 
creditor who had proved his debt and was present; or on the 
initiative of the Court. The Registrar would take into account the 
evidence of the bankrupt, as given in his answers at his Public 
Examination, and upon hearing the applicant for the caveat thereon, 
would decide whether the bankrupt's conduct and financial dealings 
leading to his bankruptcy were such as to render it undesirable in 
the public interest that the automatic discharge should take effect. 

In that event, the Court would enter the caveat and at the same time 
fix a day, time and place for the hearing of the bankrupt's 
discharge. " 

The Council believe that the caveat should be available on applica- 
tion any time after the conclusion of the public examination and before 
discharge becomes effective, and the rule should be extended to permit an 
application by the trustee in bankruptcy. It should also be made clear 
that the creditor need not be present in person if he is properly repre- 
sented at the public examination. ¥ 

"(c) Any bankrupt whose discharge was refused by the Court would be 
required to keep the Official Receiver informed of all changes of 
address, to account to the Official Receiver at the end of every six 
months as to all his financial transactions and any after-acquired 
property or earnings and to attend upon the Official Receiver as and 
when required." 

This paragraph should, the Council suggest, be amended by an addition 
at the beginning in the following terms: "Every bankrupt until his dis- 

charge should become effective, and (any bankrupt)..." and an addition at 
the end reading "(when required) and failure to do so without reasonable 
cause would be an offence under the Bankruptcy Acts," 

"(D) If any bankrupt who had not a caveat entered against him were 
not satisfied to await the period when he became automatically dis- 
charged he would have the right to apply for an earlier discharge at 
any time after the conclusion of his Public Examination. In that 
event his application would be dealt with in the same manner as 
under the. existing provisions of Section 26." 

The Council endorse this suggestion. 

"(E) Provision would be made for the automatic discharge of all 
existing undischarged bankrupts provided they had not been bankrupt 
on more than one occasion and the Court had not refused their 
discharge." 
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The Council feel that this proposal involves two considerations. 
First, it is desirable to put an end to a majority of the bankruptcies 
begun before the last war. Second, it is important to prevent dishonest 
debtors obtaining the benefit of automatic discharge by avoiding their 
public examinations and waiting for discharge to come automatically. i n 
this connection it is pointed out that the caveat system under the scheme 
would probably not apply to old bankruptcies (i.e. those arising under the 
present Act), but it could be made to apply to all discharges in any 
event. The Council recommend accordingly that after "undischarged bank- 
rupts" there should be inserted "who were adjudicated bankrupt before the 
1st September, 1939, and whose Public Examinations had been concluded or 
otherwise dispensed with". 

"2. In relation to a second or subsequent bankruptcy where the 
bankrupt remains undischarged from a previous bankruptcy, whether 
assets acquired by the bankrupt after his previous bankruptcy should 
be applied in discharging the debts owing to creditors in the second 
or subsequent bankruptcy in priority to any debts remaining owing in 
the prior bankruptcy." 

The Council consider that this suggestion is unfair to creditors in 
a first or prior bankruptcy and are of opinion that the existing law as to 
priority of application of assets between bankruptcies is satisfactory, 
notwithstanding that the later assets may be created by the creditors in 
the subsequent bankruptcy. 

"3. The desirability of increasing the monetary limits prescribed 
by the Bankruptcy Act so as : to take account of the fall in the value 
of money, particularly those relating to a petitioning creditor’s 
debt and to the estimated value of the assets to enable an Order for 
Summary Administration to be obtained from the Court." 

The petitioning creditor’s debt should be increased to £100 and the 
estimated value of assets leading to an Order for Summary Administration 
should be £ 750 . 

"A. The advisability of limiting the vesting of after-acquired pro- 
perty to such property as may be claimed by the trustees." 

The Council oppose this suggestion, and prefer retention of the 
present rule under Section 38 of the Act of 1914 as explained in Re Pascoe 

(1944) Oh. 219. 

"5. Whether creditors should be able to appoint the Official 
Receiver as trustee in a non-summary case," 

•Power should be given to enable creditors to do this. 

"6. Whether provision should be made for a conclusion of the bank- 
ruptcy where the debts are paid in full (with statutory interest) and 
a revesting of the surplus in the bankrupt without the necessity for 
any documentary transfer by the trustee." 

The Council agree with the general principle of clause (6) and are 
further of the opinion that the provision for conclusion of the bankruptcy 
sfcduid also -permit automatic discharge on evidence of payment of debts in 
full with statutory interest, filed in Court upon the certificate of the 
Official Receiver. For the purposes of providing evidence of title and 
means of record, however, documentary transfer of surplus assets to the 
discharged bankrupt should be retained by way of vesting order of the 
Court or deed of conveyance or other instrument by the trustee in bank- 
ruptcy, at the option of the debtor. 

"7. The enlargement of the provisions of Section 51 -of the Bank- 
ruptcy Act, 1 9 j A, to cover all kinds of earnings including the wages 
of workmen." 
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"8, An amendment where "by all prosecutions for offences under the 
Bankruptcy Acts may he instituted and carried on hy the Board of 
Trade in lieu of the Director of Public Prosecutions." 

‘The Council support proposals 7 and 8. 

"9. With regard to deeds of arrangement, what provisions are 
desirable in order that there may be a more effective control by the 
Board of Trade over the administration of assets vested in a trustee 
under 'a deed of arrangement." 

It appears to the Council that improvement in control by the Board of 
Trade over the trust assets may be brought about in two ways. First, 
control over assets in the hands of a trustee of a deed of arrangement 
should be strengthened by giving the Board of Trade power to remove a 
trustee if the Board have reasonable cause to suspect misconduct by him. 

The Council think that the conferment, of this reserve power is essential 
for effective control by the Board, and anticipate no risk of its abuse. 
Other possible safety measures which might be considered in this respect 
are (i) the abolition of the power of a majority in number and value of 
creditors to allow a trustee to dispense with giving security, and (ii) the 
imposition of a duty upon the trustee of a deed of arrangement to make a 
return to the Board of Trade of the debtor* s assets transferred to him, 
within a certain time of his appointment as trustee, and to mke further 
returns showing assets held by him periodically during his trusteeship. 

Second, control over the accounts of a trustee should be strengthened 
hy requiring him to transmit six-monthly accounts not only to the 
creditors but also to the Board. Consideration might also be given (i) 
to requiring the trustee to furnish his final account to the Board of 
Trade within two months of completing the winding-up, and (ii) to the 
requirement of an annual audit of the trustee's accounts by the Board; at 
present an official -audit takes place only if a majority in number and 
value of creditors so demand. 

The Council have six further recommendations to make on deeds of 
arrangement, going beyond the question raised by the Committee, but which 
may conveniently be dealt with at this point:- 

(1 ) In practice it is not always a simple matter to prove the 
commission of an available act of bankruptcy by a debtor who has 
executed a deed of arrangement, because, where a creditor seeks to 
rely upon this act of bankruptcy, it is necessary for his solicitors 
to obtain from the Deeds of Arrangement Registry an office copy of 
the deed of arrangement executed by the debtor and of the affidavit 
of execution and to produce these documents to the Registrar on the 
presentation of the petition. There appears, however, to be no 
requirement that a deed of arrangement as such should be advertised 
in time for creditors to learn of their right to commence bankruptcy 
proceedings. It is recommended, therefore, that (i) a deed of 
arrangement should be advertised in the London Gazette within seven 
<3ays of registration with the Board of Trade, and that (ii) produc- 
tion of a copy of the issue of the London Gazette containing the 
advertisement should be proof in bankruptcy proceedings that the 
debtor has executed a deed of arrangement. 

(2) Section 1 1+6 of the Law of Property Act, 1925 (as to relief 
against forfeiture), has special provisions relating to bankruptcy 
which do not apply to deeds of arrangement; they should be extended 
to do so. 

(3) Unless a deed of arrangement incorporates the provisions of the 
Bankruptcy Act, 1914, relating to proofs, contingent claims are not 
provable (Re Casse (1937) Ch. 405 ) ; the provisions of the Bankruptcy 
Act, 1914, relating to proofs of debts should be incorporated into 
the Deeds of Arrangement Act, 1914, so as to negative Re. Casse. 
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(if) The trustee of a deed of arrangement should be required to have 
the. same qualifications as a trustee in bankruptcy (see page 10, 
clause 18, paragraph (B) ) . 

(5) The trustee of a deed of arrangement should have similar powers 
to a trustee in bankruptcy for securing the co-operation of a debtor 
and the assistance of the Court. At present a trustee is powerless 
to compel the debtor to co-operate after execution of a deed of 
arrangement in which all the creditors have joined. It is suggested, 
therefore, that, except as to after-acquired property and so far as 
there may be any conflict with the provisions of the Bankruptcy Acts, 
upon the application of the debtor, or on refusal by the debtor to 
co-operate, then upon the application of the trustee under the deed 
or of any creditor, the Court should have power either to make an 
order adjudicating the debtor a bankrupt or making applicable to the 
deed any of the provisions of the Bankruptcy Acts, as the Court may 
think fit, and for the purpose of the first alternative the Court 
should have power to direct to what date (being a date not more' than 
three months prior to the date of the application to the Court) the 
bankruptcy should relate back. 

(6) There is no provision in the Land Charges Act, 1925, or in the 
Rules made thereunder, which enables the registration of a deed of 
arrangement under that Act to be cancelled, otherwise than pursuant 
to an Order of the Court or a Judge thereof under Section 8 (3) of 
the Act. Section 19 (l) (b) gives authority to make Rules for the 
cancellation of the registration of a land charge without an Order of 
the Court and Rules have been made for that purpose, but "land charge" 
as defined by Section 20(7) does not include a deed of arrangement 
and there is no corresponding provision applicable to the latter. 
Although this is primarily a matter of conveyancing practice, it is 
nevertheless directly related to the subject-matter under review 
regarding deeds of arrangement, and the Council accordingly suggest 
that a statutory amendment should be effected so that where a debtor 
has paid his creditors in full, he should be able to procure the 
cancellation of the registration in the Land Charges Registry of a 
deed of arrangement registered against him, without being obliged to 
obtain an Order of the Court or of a Judge. 

B. THE BANKRUPTCY ACTS, 1914 and 1926 
Acts of Bankruptcy 

1 . The Council wish to recommend the provision of an additional 
act of bankruptcy with regard to the professional discipline of the soli- 
citors branch of the legal profession. The existing procedure for dealing 
with solicitors who default is slow and cumbersome. Even if there is an 
obvious case of dishonesty where an order can be made at once to -freeze t e 
defaulter’s accounts, as much as three months or more may then elapse 
before disciplinary procedure can be carried through to debar him from 
practice, and during this period defalcations may continue under guise 0 
new accounts and assets nay disappear. Ordinary bankruptcy proceedings 
against the defaulter may be almost as slow. But it is desirable, m ne 
Council 1 s view, that matters should be brought quickly to a head in. such 
cases. This would serve to prevent further fraud, give prompt notice 
that the offender is likely to cease practice, and make an early start 
with marshalling his assets before they begin to disappear. 

It is recommended, therefore, that the making of an order under para- 
graph 5 of the First Schedule to the Solicitors Act, 1941 (freezing 1 ® 
accounts), should operate as an act of bankruptcy upon which the Counci 
of The Law Society, and the Council only, should be empowered to presen 
a bankruptcy petition against the solicitor whose accounts were the sub je 
of the order. 

2. Frequently in criminal proceedings leading to conviction for an 
offence relating to money (e.g., larceny of money, embezzlement, ^ fraudu 
conversion, or obtaining money by false pretences) , the offender* s civi 
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liability for the debt is either proved or admitted. But the victim of 
the offence -who has prosecuted the criminal to conviction has then, as 
creditor, to sue him civilly to judgment before any step can be taken to 
make him bankrupt. This means having to go through the solemn farce of 
suing the debtor, obtaining judgment, issuing a bankruptcy notice and pre- 
senting a petition. During the whole of this period, the debtor can dis- 
sipate his assets so as to put them out of reach of his creditors and the 
trustee in bankruptcy. 

The Council recommend that the conviction of a debtor for a criminal 
offence relating to money, such as larceny, embezzlement, fraudulent con- 
version or obtaining by false pretences or on a forged or false document, 
should, in the event that restitution has not been made, be deemed to be 
a final judgment upon which bankruptcy proceedings could be taken; and 
that the production of the certificate of conviction should be evidence of 
the original indebtedness in the amount mentioned in the certificate of 
conviction. Moreover, when a person is convicted before any of the 
superior criminal courts, the finding that he has been convicted of such 
an offence involving a sum certain in money and that restitution has not 
been made, should be enforceable as a judgment of the High Court. 

3. Paragraph (e) of Subsection (l) of Section 1 of the 1 91 4 Act 

provides that, if execution against a debtor has been levied on his goods 
under process in an action in any Court, this shall in certain circum- i 

stances be an act of bankruptcy by the debtor. In order to prove that | 

act of bankruptcy upon the hearing of a petition, the creditor must, how- | 
ever, provide an affidavit by the sheriff or his officers proving the 
seizure and sale of the goods and that the sheriff has remained in posses- 1 
sion of them for twenty-one days. 

It is suggested that proof of this act of bankruptcy should be made 
easier, so that unless the petition is disputed by the debtor on the 
ground that he has not committed an act of bankruptcy, the creditor could 
prove the necessary facts required by paragraph (e) by certificate under 
the hand of the sheriff as to the date of seizure and sale, or as to the 
date of seizure and of the sheriff remining in possession for the statu- 
tory period of twenty-one days. 

4. Paragraph (g) of Subsection (l) of Section 1 of the Act confers 
power to go behind a judgment which has been held to be exercisable by the 
Court only upon the hearing of the petition; upon an application to set 
aside a bankruptcy notice, the Court has no power to go behind the judgment 
and inquire into the consideration for the debt. 

It is recommended that the power of the Court to go behind the 
judgment on the hearing of the petition should be further limited so long 
as the judgment remains, so that where the debtor invites the Court to 
examine the consideration for the judgment debt, the Court should in a 
proper case adjourn the hearing of the petition pending an application by 
the debtor to the Court' in which judgment was obtained, to set aside that 
judgment. This would take place in the same way as the Court now takes 
such a step when anyone attacks the consideration on the hearing of the 
application to set aside the bankruptcy notice. 

5. The cases in which a creditor can amend a bankruptcy notice are 
very strictly limited. 

Consideration should be given to conferring additional power on the 
Court to amend a bankruptcy notice so as to prevent a debtor taking too 
Hiany technical points upon it. This power should not of course be 
exercisable if any injustice would result to the debtor. 

6. It is doubtful whether a fine ordered to be paid by a court of 
law is capable of being made the subject of a bankruptcy notice and a 
petitioning creditor’s debt; the Council recommend that doubts should be 
removed by a provision confirming both these points in the positive sense. 
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The observation made in the foregoing paragraph applies equally to a 
demand for payment of the general rates made under the statutory powers 
applying outside the area of the Metropolitan Borough Councils. In order 
that there should be uniformity both inside and outside the London area 
regarding the enforcement of payment of rates, the Council recommend that 
when a demand for rates has been made the subject of a magistrate’s order 
for payment, it should (similarly as in the foregoing paragraph) be 
capable of being made the subject of a bankruptcy notice and of constitu- 
ting a petitioning creditor’s debt. 

Conditions on which a Creditor may petition 

7. The Council have already suggested increases in the monetary 
limits prescribed by Section 4 of the 1914 Act, in reply to the third 
question asked by the Committee (see page 3)* 

8. At present neither divorce damages nor divorce costs constitute 
a good petitioning creditor's debt (see ex parte Muirhead, 2 Ch. D. 22), 
the main reason being because the damages are ordered to be paid into 
Court, and the costs to the petitioner's solicitor. To get round the 
difficulties in such a case, the orders for damages and costs must be 
amended so as to require payment to the petitioner direct; this is quite 
straightforward as regards divorce costs, but as regards divorce damages 
means that the Court loses control over the damages. In the opinion of 
the Council it is wrong that a co-respondent in a divorce case who has 
been ordered to pay damages in the Divorce Court should be allowed to go 
scot-free with respect to those damages. It is accordingly suggested 
that such damages should be made capable of constituting a petitioning 
creditor' s debt, possibly with leave of the Divorce Court and with the 
undertaking of the petitioning creditor to pay into Court the amount of 
damages so awarded in the event that the petitioning creditor should 
receive them. Consideration might also be given to the enactment of a 
similar rule applicable to arrears of maintenance ordered to be paid by a 
Divorce Court. 



Proceedings on a Creditor' s Petition 

9. Subsection (2) of Section 5 provides that upon the hearing of a 
petition the Court shall require proof of the debt of the petitioning 
creditor. This proof should not be required when the act of bankruptcy 
relied on by the creditor is non-compliance with the requirements of a. 
bankruptcy notice served on the debtor at the instance of the petitioning 
creditor; in these cases an affidavit by the petitioning creditor verify- 
ing the petition should suffice. 

It is always open to a debtor who has a judgment against him to apply 
for an order of set-off, or an order directing that satisfaction be 
entered with respect to his judgment under Order LXV, Rule. 13, of the Rules 
of the Supreme Court; see the case of Puddephat v. Leith (No. 2) [191°J 
2 Ch. 168, also Re a Debtor (No. 21 of 1 950 ) (No. 2) [1951] Ch. 612. It 
is suggested, therefore, that Section 5 should be amended to the effect 
that, if an act of bankruptcy relied upon by the creditor is the non- 
compliance by the debtor with the requirements of a bankruptcy notice, the 
onus should be upon the debtor to show that he is not indebted to the 
creditor, and otherwise the indebtedness should be presumed. 

10. The Court fee on the presentation of a bankruptcy petition is at 
present £6, which covers the presentation of the petition and the sitting 
of the Court on the hearing of the debtor's public examination. Where 
the petition is dismissed so that there is no public examination, the 
Council suggest that half of the Court fee should be returnable, because 

there appears to be little justification for a Court fee as high as £0 in 
such a case. 

Power to appoint Interim Receiver 

11. At present the Court can only appoint the Official Receiver as 
interim receiver, and this power appears to the Council to be unduly 
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restrictive. They submit that Section 8 should be amended so as to give 
the Court power to appoint some other person as interim receiver, provided 
that other person is appointed with the approval of the Official Receiver. 
The person appointed as interim receiver, if other than the Official 
Receiver, should of course be required to give security. 

Power to appoint Special Manager 

12. Section 10 gives the Official Receiver power upon the applica- 
tion of a creditor to appoint a Special Manager of the estate or business 
of the debtor. The power of the Official Receiver under this Section 
should be extended, so that it is exercisable by him on his own motion 
without the previous application of a creditor. 

Power to rescind Receiving Order 



13. Section 12 gives the Court power to rescind a Receiving Order in 
certain cases where it becomes apparent that proceedings should more pro- 
perly be carried on under the law relating to bankruptcy in Scotland or 
Ireland, but this section appears to the Council to be of little or no 
value. They therefore recommend the repeal of Section 12. 

Debtor* s Statement of Affairs 

14. Section 14, Subsection 2 gives the Court power to extend the 
debtor* s time for filing his statement of affairs. Prom a practical point 
of view, it appears desirable that there should be an alternative power in 
the Official Receiver to extend the time for filing the statement of 
affairs. Moreover, if there are insufficient assets in the estate to pay 
in full for the preparation of the statement of affairs, then it should be 
prepared for the debtor by the Official Receiver or a person appointed by 
him at the expense of the estate (if any), so that the debtor will have no 
excuse for failing to file his statement of affairs as required by .the 
Official Receiver. This will also make it possible to produce a more 
accurate Deficiency Account, which most debtors find difficult to do by 
themselves. It is further suggested that failure by the debtor to file a 
statement of affairs should be made a criminal offence, or alternatively 
should be punishable by the Court as a contempt. 

Public Examination of Debtor 

15. Under Section 15, Subsection 4 any creditor who has merely 
tendered a proof is empowered to question' the , debtor at the public 
examination. Subsection 4 might however be altered with advantage so as 
to require that only a creditor whose proof has been tendered, and admitted 
"by the Official Receiver or the trustee for the purpose of voting, should 
he empowered either in person or by his representative authorised in writ- 
ing, to question the debtor. 

Section 15, Subsection 5 provides that the Official Receiver if 
specially authorised by the Board of Trade may employ a solicitor to take 
part in the examination of the debtor upon his public examination. The 

word "specially** should be deleted. 

Subsection 6 of Section 15 provides that, if a trustee is appointed 
before the conclusion of the public examination, he may take part in it; 
it is suggested that unnecessary private examinations of the debtor could 
he avoided by a provision that the public examination should not be con- 
cluded until after a trustee (if appointed) should have had an adequate 
opportunity of preparing himself for and of carrying out an examination of 
the debtor at the public examination. 

It is also suggested that Section 15 should be amended so as to con- 
fer power on the Court at any time before the debtor's discharge becomes 
effective, on the application of either the Official Receiver or of the 
trustee, to restore the public examination of the debtor. This would 
have the effect of making .it unnecessary for the trustee or Official 
-Receiver to continue additional private examinations of the debtor at 
further cost to the estate. 
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Composition or Scheme of Arrangement 

16. Section 16 (dealing with compositions and schemes of arrange- 
ment) should, the Council suggest, be altered in accordance with the 
following recommendations: - 

(A) Subsection 5 should be amended so that the Official Receiver 
must apply to the Court for a direction as to whether approval shall 
or shall not be given to the composition or scheme. 

(B) Subsection 6 should be amended so that, if the conposition or 
scheme is approved by the Court, there should be a discretion in the 
Court as to whether the public examination of the debtor should be 
dispensed with, unless it is felt by the creditors that in the event 
of the approval of the scheme there should be no need for any public 
examination. The requirement of the public examination hardly 
encourages the debtor to bring in a scheme, and on the other hand 
there seems to be little purpose in holding the public examination if 
the scheme has been approved. 

(C) Subsection (13) should be amended so that the conposition or 
scheme should only be binding upon those creditors who have proved in 
the bankruptcy, or as the debtor may disclose in his statement of 
affairs. 

(D) Section 16 contains no express provision as to what are to be 
the powers of the debtor over his property after the approval of a 
conposition; his rights should be clarified, and in this connection 
the Council invite attention to the observations on page 1 01 of 
Williams on Bankruptcy (l6th Edition). 

Adjudication of Bankruptcy 

17. In the opinion of the Council, the application to the Court for 
adjudication of bankruptcy under Section 18 is unnecessary. They suggest 
that the section should be amended so that if a Receiving Order is made 
against a debtor, and not rescinded within a limited period of time, and 
if no proposal is made for a scheme or conposition within that period, 
then adjudication of the debtor should be automatic without any applica- 
tion to the Court. 

Appointment of Trustee 

18. Section 19 should, it is suggested, be amended in the following 
respects: - 

(a) The creditors should be able to appoint the Official Receiver 
as trustee in a non— summary case, (This proposal has already been 
made in reply to the Committee's question 5 on P a g e 3«) 

(B) As the law stands at present, a person without any professional 
qualifications at all can be appointed a trustee; and it happens 
from time to time that trustees are appointed from this category, 
particularly from those calling themselves accountants but whose 
certificates are not acceptable to the Revenue for tax purposes. e 
Council recommend that the trustee (except where the Official 
Receiver so acts) should be a person holding some recognised pro- 
fessional qualification. 

(C) It appears to be anomalous that there should be one rule appli- 
cable to the appointment of a liquidator for winding up an inso ven 
company, and another for the appointment of a trustee in bankrup cy. 
In order that the rule for the election of a person as trustee s o 
be the same as that for a liquidator, the Council recommend that a 
person to be appointed as trustee should be elected by a majon y 
number and value of the creditors voting. 
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(d) Subsection ( 6 ), line 8 , should be amended by substituting "may” 
for “shall" with respect to the power of the Board of Trade to 
appoint some person other than the Official Receiver to. be trustee of 
the bankrupt’s property. This would enable the Official Receiver to 
continue to act in the bankruptcy, except perhaps in a case where 
there may be so many bankruptcies with the particular Official 
Receiver that the Board of Trade must relieve him by appointing 
another person to be trustee. 

Pow er to accept Composition after Bankruptcy 

1 9 , Section 1 6 deals with compositions before adjudication, and 
Section 21 with those, made afterwards. It is recommended that these 
sections should, so far as possible,, be made alike by bringing the basic 
provisions of Section 2i mutatis mutandis into line with those of 
Section 16. 

Control over Person and Property of Debtor 

20. In view of their recommendation supporting the Committee’s 
scheme for automatic discharge (see page 2), the Council wish to suggest 
that Sections 22 and 23 dealing with control over the person, and property 
of a debtor should be strengthened. The Court should upon adjudication 
be able to order a debtor to give up his passport, and to prevent his 
obtaining a new one without an order of the Court. These powers of the 
Court should be exercised on the same lines as the Court now; gives or 
withholds permission for a bankrupt, to become a director of a company, 
notwithstanding the fact that the bankrupt may be undischarged; the 
powers should, however, be exercisable in Chambers and not in open Court. 

The powers of the Court under Section 23, Subsection (l), para- 
graphs (a), (b) and (c) are at present rarely exercised, and it is felt 
that greater use might be made of these powers.. There should also be 
additional power in the Court to direct a warrant to be issued for the 
apprehension of the debtor if he. should fail to attend on the Official 
Receiver. Although in such a case the fraudulent removal of the assets 
by the debtor is a criminal offence under the Act, this offers inadequate 
protection; it is rather like shutting the stable door after the horse 
has bolted. 

Enquiry as to Debtor’s Conduct, Dealings, and Property 

21. The following points arise on Section 23 (which relates to the 
private examination of the debtor and other witnesses):- 

(A) Subsections (a) and (5) enpower the Court on the examination of 
a witness in the event of the witness admitting indebtedness to the 
debtor or that he holds property of the debtor, to order the witness 
to pay to the trustee the amount admitted, or to deliver up to the 
trustee the property the witness admits to be in his possession. 

But if the witness does not formally admit the debt or the possession 
of the debtor’ s property, the Court cannot make an order for payment 
or delivery up under Subsections (a) and (b)» It often happens that 
a witness knows of this restriction on the Court’s powers, and there- 
fore refuses to admit his indebtedness or possession of the property, 
and in consequence the Court's hands are fettered. On the other 
hand, the facts admitted by the. witness are often such that it is 
clear that he has no answer to a claim by the trustee for payment of 
the money or for delivery up of the property; but nevertheless the 
trustee's sole remedy is to bring an action against the witness to 
recover the money or the property as the case may be. It. is recom- 
mended that in clear cases of this type the Court should have power 
to order payment or delivery up, and also to direct the costs of the 
examination to be paid by the witness. 

(B) Before an order is made under Section 25 for the examination of' 
a witness, the Court as a matter of practice insists that the. report 
of the trustee or Official Receiver should contain a clear statement 
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that the witness has previously been asked by letter, written either 
by the trustee, Official Receiver, or the solicitor acting, to give 
the information for which the witness is about to be asked on the 
occasion of his examination, and that notwithstanding that request 
the witness has refused to give that information. Unless it is clear 
from the report that such is the case, the Court will rarely make an 
order for the examination of the witness. In these circumstances, 
therefore, if a witness has been put to trouble and inconvenience in 
attending for examination, he has brought the difficulties on him- 
self; and the Council feel it is wrong that because of the recalci- 
trant attitude of the witness, the estate should be made to bear the 
costs of an examination which might otherwise have been avoided. 

They accordingly recommend that the Court should be. given power, 
exercisable at the discretion of the Registrar, in a proper case to 
order a witness summoned before it under Section 25 to pay the costs 
of the examination. 

(C) In the case of Ex parte Reynolds, 21 Ch, D. 601 , it was decided 
that a witness ordered to attend for examination under Section 25 
could not be ordered to furnish an account in writing not, on oath. 

It is suggested that this decision should be reversed by a statutory 
amendment, 

(d) Finally in regard to Section 25 it is suggested that the powers 
of the Court should be strengthened to deal with the event of the 
non-attendance of a witness for examination when properly summoned 
and provided with conduct money, so that on proof of due service upon 
the witness and of payment of conduct money, the Court should be 
enabled immediately to issue a warrant for his apprehension. 

Rules as to Proof of Debts 

22. Section 32 and Schedule 2, paragraph 25, give a right of appeal 
to a creditor against the trustee's decision in respect of the proof of a 
debt, but the debtor himself has no right of appeal in bankruptcy if he is 
aggrieved by the decision of the trustee. The debtor is very much 
interested in a creditor's proof of debt as to the amount at which that 
debt may be admitted to rank for dividend, and this may determine whether 
the debtor has committed a bankruptcy offence. It is submitted that the 
debtor should have the same right of appeal as to proof as the creditor, 
provided he gives security for the costs of the creditor and the trustee. 

"Where a person has obtained Judgment under the Legal Aid and Advice 
Act, 1949, as an assisted person against a debtor and proves against his 
estate in bankruptcy, the trustee is placed in a difficulty, for under the 
provisions of Regulation 1 6 (l) of. the Legal Aid (General) Regulations, 

1 950, any dividend payable to the assisted person as Judgment creditor 
must be paid to the assisted person' s solicitor who alone can give a good 
discharge for the moneys so payable. This conflicts, however, with the 
law of bankruptcy, which makes the dividend payable to the Judgment 
creditor. It is submitted that appropriate provisions should be intro- 
duced into any amending legislation on the law of bankruptcy to enable a 
trustee to pay dividends to the assisted person' s solicitor in accordance 
with the Legal Aid Regulations and to obtain from him an effective receipt 
and discharge. 

Where a creditor's proof is rejected and the appointment, of a trustee 
in bankruptcy is in issue, then if the rejection of proof is made known 
at the first meeting of creditors the Council suggest that the Official 
Receiver should be required to adjourn the meeting and. postpone the 
appointment of a trustee until the question of proof has been settled. 

Postponement of Husband's and Wife's Claims 

23. The Council submit that it would be convenient to add to the 
provisions of Section 36, which deals with the postponement of spouses' 
claims as creditors in bankruptcy, the provisions in Sections 2 qnd 3 of 
the Partnership Act, 1890. 
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description of Bankrupt’s Property Divisible Amongst Creditors 



24. Section 38 (dealing with assets divisible amongst the creditors) 

should, the Council submit, be altered as follows: - 

(a) It should be made clear by; express enactment that money standing 
to the credit of a solicitor’s client account, by whatever name it 
may be called, shall be deemed prima facie to be property held by the 
solicitor, if a bankrupt, on trust for another person. 

(B) The limit in respect of bedding and tools of the bankrupt should 
be increased to £75. 

(c) It appears to be highly undesirable that a person adjudicated 
bankrupt or against whom a Receiving Order is made should be able to 
continue to act as a personal representative or as a trustee. For 
exanple, if a bankrupt is appointed sole executor of his father* s 
will, and he proves the estate, then even if he is virtually 
absolutely entitled, so long as he is acting as personal representative 
or trustee and not as beneficial owner, the trustee in bankruptcy is 
unable to compel him to transfer the estate. Thus the bankrupt can 
continue to deal with the assets - although they may constitute after- 
acquired property - for a considerable period of time, to the detri- 
ment of the trustee in bankruptcy and of the creditors. Accordingly, 
it is recommended that express provision should be made to prohibit a 
person adjudicated bankrupt, or against whom a Receiving Order is 
made, from continuing to act as a personal representative or trustee, 
and for the appointment of someone else in his stead. The. Court in 
Bankruptcy should have the same powers with respect to the appoint- 
ment of new trustees as the Court of Protection has when a lunatic is 
declared to be incapable of acting as trustee. Once a Receiving 
Order has been made, either the Official Receiver, the trustee in 
bankruptcy, any co-trustee of the debtor or any beneficiary under the 
trust should be at liberty to apply to the Bankruptcy Court in a 
summary manner for the appointment of some other suitable person or 
persons or a trust corporation to be a trustee or trustees in place 
of the debtor and to act where necessary jointly with any other 
trustees. The Court, should be given express statutory power on the 
hearing of the application and on the making of any new appointment 
to direct that the person or persons appointed to be the new trustee 
or trustees should have power to charge, in the case of an individual 
in the terns of the usual full solicitor’s charging clause, and in 
the case of a trust corporation on a scale to be prescribed by the 
Lord Chancellor on the lines of the Public Trustee’s scale or at such 
higher rate as the Court may approve in the special circumstances of 
any particular case. It is also pointed out that some provision 
would be required for the protection of third parties dealing with a 
debtor without knowledge of the above disability. 

(D) Re Walter ( 1 9 29 ) 1 Ch. 647 decided that debts for necessaries 
should be paid out of accumulations of personal earnings of a 
deceased bankrupt, in priority to the debts in the bankruptcy. It 
is uncertain whether this decision would apply to similar accumula- 
tions of earnings of a bankrupt who was still alive. Provision 
should it is submitted, be made for payment of debts for necessaries 
incurred after the bankruptcy out of any after-acquired assets, 
whether they are accumulations of personal earnings or otherwise. 

(E) There is some doubt as to the necessity for the trustee in bank- 
ruptcy to give notice of his claim in respect of equitable chose s in 
action, reversionary interests and policies of assurance, so as to 
obtain priority over the claim of a subsequent incumbrancer without 
notice of the bankruptcy. In the case of equitable chose s in action 
and policies of assurance, the rights of the parties .appear to be 
governed by the order of priority of notices. It is suggested that 
this rule should be expressly confirmed, and the male as to priority 
regarding reversionary interests should be clarified similarly tox&te&i 
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the protection of subsequent encumbrancers without notice, by appli- 
cation of the principle applicable to the first two kinds of property. 

(F) No definition is given in the Act of the phrase "trade or 
business" which appears in Section 38 and elsewhere in the Act; it 
seems desirable that the definition given in the Partnership Act, 
1890, should apply. 

Duties of Sheriff as to Goods taken in Execution 

25. Consideration should be given to amending Subsection 2 of 

Section 4 1 . At present this Subsection applies where execution is com- 

pleted in respect of a judgment for a sum exceeding £20. In practice a 
judgment n&y exceed £20., but be paid in instalments until less than £20 is 
owing, while the money accruing from the execution still has to be held 
for the period of fourteen days. It is suggested, therefore, that to 
rationalise the principle on which the Subsection operates, there should 
be an amendment to the effect that the Sheriff, where a writ of execution 
is endorsed to levy more than £50 under any judgment, should be required 
to hold the proceeds of sale or money paid for a period of twenty-one days 
after execution is completed. This recommendation is thought to be 
required in addition to the powers of the Court under Section 11 5 of the 
Companies Act, 1947* 

Avoidance of Settlements 

26. Section 4 2, Subsection 1 provides, inter alia, that certain 
settlements shall, if the settlor becomes bankrupt within two years after 
the date of the settlement, be void against the trustee in bankruptcy. 
Having regard to the increased complexity of the financial arrangements 
being made in recent years and the consequent difficulty the trustee is 
likely to experience in taking steps to avoid these settlements before the 
property is lost to the creditors, it is recommended that the period of 
two years in Subsection 1 be increased to three years. 

Fraudulent Preferences 



27. Under Section 44 dealing with fraudulent preferences: - 

(A) There is no avoidance of transfers or payments made between the 
date of the presentation of the petition and the date of the Receiv- 
ing Order, and in such cases the trustee has no remedy unless he can 
show that the creditor had notice of an act of bankruptcy or of the. 
presentation of the petition. It is submitted that this result is 
an obvious oversight in drawing the section and should be remedied. 

(B) It might also be made clear in any new Bankruptcy Act that 
Section 44 of the 1914 Act is supplemented by Section 92 of the 
Companies Act, 1947. 

Protection of Bona Fide Transactions 



28. Section 45 provides for the protection of payments by the debtor 
of lawful debts and of dealings for value generally, but does not protect 
a solicitor who is acting for a debtor in prosecuting or defending an 
action, in the event of the solicitor receiving notice of the commission by 
a debtor of an act of bankruptcy. Such proceedings may well result in a 
benefit to the assets of the debtor and also the costs are subject to 
taxation. Provision should, it is submitted, be made to protect the 
solicitor in the same way as he is protected with respect to his costs for 
defending a debtor on a criminal charge or on a disputed bankruptcy 
petition. 



Dealings with Undischarged Bankrupt as regards After-Acquired Property 

29. Section 47 affords protection in certain circumstances to a 
person who buys after-acquired property from a bankrupt,. The Council 
suggest that the section should be amended in the following respects:- 
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(A) The section applies only to dealings for value, and does not 
apparently cover the case of the payment of a legacy to an undis- 
charged bankrupt, without notice of the bankruptcy; in such cases 
the personal representatives making the payment should be protected, 
provided they have no notice of the bankruptcy. 

(b) The section does not state what is necessary to constitute 
"intervention" by the trustee; this should be defined. The trustee 
frequently enquires about after-acquired assets, but it is difficult 
at present to say when he has intervened. 

(C) Subsection (2) relates to dealings of bankers with persons who 
are undischarged bankrupts and provides in general that, if a banker 
ascertains that a person having an account with the bank is an undis- 
charged bankrupt, the banker shall infom either the trustee or the 
Board of Trade. This provision should be strengthened by requiring 
the banker to inform both the trustee and the Board of Trade of after- 
acquired property, without any right of election as to which party he 
informs. 

Possession of- Property by Trustee 

30. Section 48 deals with possession of property by the # trustee in 
■bankruptcy, and Subsection 3 of that Section gives the trustee the same 
right to transfer stocks and shares as the bankrupt formerly had himself. 

It often happens, however, that a person who is the owner of shares in a 
private limited company becomes bankrupt. But there is invariably a 
restriction in the articles of association of the company, which limits 
the transfer of shares and which may also prevent the trustee from becom- 
ing registered as owner of shares held by the bankrupt. In such a case 
the trustee cannot deal with the beneficial interest in them. The 
directors of the company are not infrequently friends or relatives of the 
bankrupt, who may use the right, to restrict transfer for the purpose of 
helping the bankrupt, rather than the bankrupt's creditors. 

The weakness of the trustee's position was shown by a recent decision 
of the Chancery Court in the case of Re Bolton (H.L.) Engineering Co., 

Ltd. [1956] W.L.R. 844 , where it was held that the trustee in bankruptcy of 
a shareholder in a limited company, who had not obtained registration of 
the bankrupt's shares in his own name, had no locus standi as a contribu- 
tory to present a petition for the compulsory windings up of the company. 

It is recommended, therefore, that, subject to any provision in the 
articles of a company requiring the shares of a bankrupt member to be 
offered first for sale to the other members of that company, provision 
should be made entitling the trustee to be registered as a member of a 
conpany in which the bankrupt holds shares as a member and conferring on 
the trustee when so registered the same rights as the bankrupt had as a 
member immediately before the commencement of his bankruptcy. An addi- 
tional provision would be necessary to ensure that if the company is an 
exempt private conpany its status as such could not be prejudiced by the 
registration of the trustee, and to preserve any lien in such shares which 
the Conpany might have under its articles. 

Vesting and Transfer of Property 

31. Section 53 (transfer of property) should, the Council consider, 
be amended to provide that where a trustee in bankruptcy deduces title to 
land forming part of an estate in bankruptcy, it should be sufficient 
proof of title for the trustee to produce the order of adjudication and 
office copy certificate of his appointment as trustee (if any), without 
obtaining ah office. Copy of the receiving order, and that no further 
evidence of his rights as trustee should be called for upon the deduction 
of title. 
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Powers Exercisable by the Trustee 



32. Section 56 contains a statement of certain powers exercisable by 
the trustee with the permission of the Committee of Inspection. In the 
opinion of the Council, the general powers of a trustee should be made 
exercisable by the trustee with the permission of the Committee of Inspec- 
tion, or alternatively with the permission of the Board of Trade, subject 
to a reserve power in the Board of Trade to give permission so to act to 
an Official Receiver in a proper case. With regard to paragraph (3) 0 f 
Section 3 6, the power of a trustee to employ a solicitor with this permis- 
sion should be enlarged in conjunction with the recommendation made below 
on Section 83 and Rule 106 (see clause 34 on this page). 

Official Receivers 

33. Section 70 (appointment of Official Receivers) contains no 

requirement as to the qualifications of persons to be appointed Official- 
Receivers. Originally the majority of Official Receivers throughout the 
country were solicitors and until recent years the majority of Official 
Receivers in the High Court were solicitors. In the High Court at 

present no Official Receiver is a solicitor. It is recommended that the 

qualifications of an Official Receiver should be prescribed by statute and 
if (as the Council recommend), the professional qualification is to be 
that of a solicitor or accountant of a certain number of years’ standing, 
a balance should be required to be preserved by means of alternative 
appointment of solicitors and accountants. 

Allowance and Taxation of Costs 



34- Section 83, Subsection 3, provides for the taxation of all 
solicitors' costs by the taxing master in bankruptcy, and requires a sanc- 
tion for the employment of a solicitor to be obtained by the trustee 
before the employment takes place, except in cases of urgency. In 
practice, however, if a solicitor receives instructions from a trustee and 
then enquires about the existence of a retainer and asks for a certified 
copy of the sanction, generally there will be a risk of friction with the 
trustee. Even in cases of urgency there is often difficulty in satisfy- 
ing the Court on taxation that the circumstances required urgent steps to 
be taken, particularly as taxation usually takes place long after the 
event when the reason for urgency is no longer so clearly apparent. The 
Council accordingly submit that the last sentence of Subsection 3 should 
be repealed as being unduly oppressive. 

After careful consideration of the point, it seems to the Council 
that there is no sufficient reason for a retainer being obtained before 
the bankruptcy work is commenced, provided that the solicitor is retained 
at some time or another. This system operates very well in the Companies 
Court where the solicitor nay be retained at any time, even after the work 
has been completed so that he may then proceed to a taxation of his costs. 
The Council believe that the position in bankruptcy should be similar to 
what it is in the Conpanies Court, and they therefore recommend that 
Section 83 should be amended to this effect. 

In connection with Section 83, it is necessary to draw attention to 
the difficulties imposed by Rule 1 06 of the 1952 Rules which makes it com- 
pulsory for the Committee of Inspection to fix a limit to a solicitor’s 
costs for particular proceedings or business which it may sanction, and 
provides for increase of the limit upon application by the trustee before 
or within three months after the limit has been reached. As pointed out 
at page 235 in the Supplement to Williams on Bankruptcy (l6th Edition), it 
is doubtful whether Rule 106 is intra vires, and the Council would prefer 
its repeal, but if the Rule is to be retained in any form, it is submitted 
that - 

(A) There should be no limit of time of three months in which to 
obtain an increase of the limit of costs, because this is unnecessary 
for the reason that the estate is protected by taxation of costs. 
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(B) The solicitor himself should also he able to apply for extension 
of the limit of costs. 

(C) Paragraph (2), which provides that no costs of an application to 
the Court under the proviso to paragraph (l) of the Rule shall he 
chargeable against the estate, should he altered so that the costs of 
the application shall he dealt with in the discretion of the Court,. 

The reason for this proposal is that difficulty often arises where a 
trustee does not comply with the Act or the Rules, and as the solici- 
tor is to a great extent in the hands of the trustee it is only 
proper that provision should he made to protect the solicitor. 

(D) Taxation of matters in bankruptcy under the 1914 Act is regulated 
by the practice of the old Court of Bankruptcy and not by the Solici- 
tors Acts; it is suggested that consideration should' be given to 
assimilating the two systems and to bringing the scale of bankruptcy 
costs up to date. 

Investment of Surplus Funds 

35 . Section 90 provides for the investment of surplus funds under 
the control of the trustee. In view of the frequency of "rights” issues 
today, the Council suggest that it would be of benefit to a bankrupt's 
estate and to the creditors generally, to give a statutory power to the 
trustee to take up "rights" attached to shares, with the consent of the 
Committee of Inspection or of the Board of Trade, and to use the funds of 
the bankrupt's estate for this purpose. 

Removal of Trustee 

36. Section 95, Subsection 2 empowers the Board of Trade to remove a 
trustee, and it is recommended that this power should be extended so as to 
he exercisable if the Board has reasonable cause to suspect the trustee of 
misconduct.. This proposal is in line with that made in respect of a 
trustee of a deed of arrangement on page 1 +, and is made for the same 
reasons. 

Court in which the Petition is to be Presented 

37. Section 98, Subsection 1 (prescribing the appropriate Court for 
bankruptcy proceedings) is anomalous to the extent that it is not known 
what efforts must be made by a petitioning creditor to find out the 
residence of a debtor, before the creditor is able to say he is "unable to 
ascertain" it. It is submitted that the words "does not know" should be 
substituted for the words "is unable to ascertain." 

As it now stands, the Subsection permits the creditor to present a 
petition in the High Court if he knows a business address of the debtor 
within the district of a County Court but does not know the debtor s 
residence: it is suggested that the local County Court is the proper . 

Court in such a case, and that this should be recognised by an appropriate 
amendment of the Subsection. 

It is further suggested that petitions by the Inland Revenue should 
be required to be presented in the Court which has jurisdiction over e 
debtor and not in the High Court. In this connection, it is pointed out 
that when the Receiving Order is obtained in the High Court it is usually 
transferred to the County Court having jurisdiction. 

Transfer of Proceedings from Court to Court 

38. Section 100 should, it is submitted, be amended as follows: - 

(A) A motion involving a sum, for example, greater than £500 should 
be enabled to be heard in the High Court without the necessity of 
removing proceedings from the County Court. 
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(B) At present different Rules apply for removal of proceedings from 
the High Court as compared with removals from one County Court to 
another (see Williams on Bankruptcy (l6th Edition) page 4£1 , and the 
Supplement thereto at page 235) ; there should be easier transfer to 
and from the High Court and from one County Court to another. 



Jurisdiction of Registrar in Bankruptcy 

39. She Council suggest that in Section 102:- 

(A) Subsection 3 should be amended so as to give a Registrar of a 
County Court powers of granting discharges similar to those of a 
Registrar in the High Court, but the bankrupt should have the right 
to be heard by the County Court judge instead of the Registrar, if 
he so desires. The bankrupt should have an absolute right of appeal 
to the Court of Appeal or Divisional Court for an order made on 
application for discharge. 

(B) Subsections 4 and 5 should be repealed. 



Appeals in Bankruptcy 

hfl. The Council have three recommendations to make upon Seotion 108 
(which deals with appeals from County Courts and from the High Court) :- 



(A) At present appeals from the Comity Courts go to a Divisional 
Court of the Chancery Division and those from the High Court go 
direct to the Court of Appeal. This difference appears to be an 
anachronism which arose out of the old procedure; it should he 
eliminated so that an appeal from the County Court would lie direct 
to the Court of Appeal. 

(B) It seems to be anomalous that there can be no appeal to the 
House of Lords when the bankruptcy is pending in a County Court, 
despite the fact that in bankruptcy the County Court has equal 
jurisdiction with the High Court, and there is no limit as to amount. 
This distinction should be eliminated, and there should be the usual 
right of appeal to the House of Lords either with leave of the Court 
of Appeal or with special leave. 

(C) In an appeal from the County Court the grounds of appeal must he 
stated, whereas in an appeal from High Court this is not necessary. 
It is suggested that there is no justification for this difference, 
and that no statement' of the grounds of appeal should he required m 
either case. 



Administration of Estate of Person Dying Insolvent 

41. The Council propose the following amendments to Seotion 130 



(A) As regards Subsection 3, it is pointed out that the cost of 
dealing with an estate of a deceased debtor in an administration 
action in the High Court is so considerably in excess of m 

one under Seotion 130, that no useful purpose can be served by- 
retaining the matter as an ordinary administration action in - 
Chancery Division. The latter course offers no advantage to 
creditors, but is much more expensive, as the oosts m an admira- 
tion action are all out of proportion to what is involved. oud- 
section 3 should be amended so as to make it imperative for tne 
Chancery Division to transfer proceedings to the Bankruptcy , 

whenever in an administration action the estate of a decease 
should be insolvent. 



(B) Subsection 3 restricts the right to present a bankruptcy peti 
tion relating to the estate of a deceased debtor. The restr 
should be varied so that the bar to presentation of petitions 
oome into effect not upon the commencement of an admimstratio 
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action, but only after the making of an administration order in the. 
High Court. In this connection, it is material to point out that a 
'creditor, has no pertain means of knowing that an administration action 
has been commenced, . ... 

T?p.r». nverv of Property Transferred without knowledge of Receiving Order 

42. It was suggested recently by the Court (in an unreported case.) 
that under Section: 4 of the Bankruptcy (Amendment) Act, 1926, where. a bank 
had paid money out of a debtor* s account after the making of a Receiving 
Order but before notice had been gazetted, and had refunded the money to 
the trustee, the latter had in consequence no cause of action against the 
person to whom the money had been paid, and the bank would accordingly be 
the loier. It is submitted that in such a case the bank should be deemed 
to be subrogated to the trustee and as such to be entitled to recover from 
the party to whom the money had been paid. 

June, 1956. 



LETTER RECEIVED FROM 
THE IAOT SOCIETY 

Law Society* s Hall, 
Chancery Lane, 
London, W.C.2, 

1 8th February, 1 957 • 



B. MacTavish, Esq., 

Joint Secretary to the Committee 
on Bankruptcy Law Amendment. 



Dear Mr. MacTavish, 

I have pleasure in enclosing the draft transcript of our oral 
evidence which has been fully amended by the representatives of the Council 
who gave evidence before your Committee. 

During the process of polishing up the transcript, two further points 
occurred to us to which we believe we should draw your attention. 



The first point is concerned with the recommendation in paragraph 2 on 
page 6 of the Council's Memorandum of Evidence which advocated that it 
should be possible to issue a bankruptcy notice upon a certificate of con- 
viction in respect of a crime involving money. In a. trial upon indictment, 
it is wholly immaterial for the purpose of the direction to the jury 
whether the man has stolen. or embezzled £100 or £77*1 Os., as all the jury 
has to find is whether the prisoner is guilty of stealing a sum of money, 
the amount of the sum stolen or embezzled being quite immaterial. The 
result therefore, is that for a criminal trial, a person may have been 
actually indicted with stealing a sum of £100, but has in fact stolen only 
£77*1 Os., and upon conviction for. the offence charged on indictment, the 
certificate of conviction will read that he has been found guilty of steal- 
ing or embezzling the sum named in the Indictment (i.e. £100). The 
result would of course conflict with our recommendation that the amount, 
mentioned in the certificate of conviction should be evidence of original 
indebtedness.: . I am .asked to point out, therefore, that if our recommenda- 
tion on this subject is adopted, it will be. necessary to make provision so 
that the certificate of .conviction, on indictment will certify the exact 
amount which the prisoner may have stolen or embezzled. 



The second point is a proposal for an addition to Section 83 of the 
Bankruptcy Act, 191 4- In view of the definition of "contentious business" 
in Section 13(4-) of the Solicitors (Amendment) Act, 1956, to include 
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business done in or for the purposes of proceedings before a Court, it i s 
contended that the absurd result follows that, if a trustee m bankruptcy 
instructs a solicitor to carry out a sale or property or to do other con- 
veyancing work, such work would be contentious business within the mean- 
ing of the section, and item charges would apply instead of the usual 
scale fee. There is no reason why there should be a dic'htomy as between 
conveyancing costs inside and outside bankruptcy, as the nature of the 
work does not change, and this alleged result of Section 13(4) appears to 
be unintentional. To clarify the position and to remove doubts, the 
following sub -section should, it is suggested, be added to Section 83 of 
the Act of 191A, when this is consolidated: - 

"For the removal of doubt it is hereby enacted that work or 
business done by a solicitor employed by a Trustee or Official 
Receiver in Bankruptcy shall not be deemed to be "contentious busi- 
ness" within the meaning of Section 13(4) °f the Solicitors 
(Amendment) Act, 1 956, by reason only of the fact that such work or 
business is done on the instructions of a Trustee or Official 
Receiver appointed under the provisions of this Act." 

Yours sincerely, 

( Sgd. ) G, R. PROUDLOVE 
Assistant Secretary. 



EXAMINATION OF WITNESSES 

Mr. Desmond Heap, LL.M., L.M.T.P.I. ) 

Mr. Gilbert Arnold King ) Representing 

Mr. Sidney Pear lman ) the Law Society 

Mr, Geoffrey Render Proudlove, M.A. ) 

Called and examined 

2249. Chairman : I am speaking for all my colleagues when I say thank you 

very much indeed for this most helpful memorandum which you have 

sent us. I see it is dated June this year. I do not think: you have 

seen, have you, a revised scheme for dealing with the discharge problem 
called BLA/ll 2? - (Mr. Heap): No, we had not. seen it when our evidence 

was prepared. 

2250. You have seen it since? - We have. 

2251. Does it go some way to meet your point of view? - Yes. May I give 
some comments on that first? I want to emphasise that, in prepar- 
ing this memorandum, the Law Society had the advantage of help from 
members who are not members of .the Council, and particularly from the two 
gentlemen I have the good luck to have with me this afternoon, 

Mr. Pear lman and Mr. King who are very much experienced in these natters - 
much more experienced than I am, I. would like, if I may, first to give 
some observations on behalf of the Law Society on the revised memorandum 
relating to the problem of discharge, and then oh any points as to which 
you may require further particulars I must hand over to the two gentlemen 
who are much more expert in these things. As to the memorandum, we did 
consider this at a special meeting at the Law Society. We had received 
it from you after our evidence had been prepared and put in. I would 
like to say this about it. Taking the items A 1 (a), (b), (c) and (d), 
we like those restrictions. We think it is wise to have those limiting 
factors put in. 
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2252. I should add there we are proposing to add a clause to the effect 
that the scheme .would not apply to bankrupts who have been convicted 

of any. offence in connection with their bankruptcy, - I think we would 
like to have that. too. Then, in A 2 we should like to have any proving 
creditor to be able to put in for a caveat. You have limited it to the 
Official Receiver or trustee. Originally you did have the Official 
Receiver or any creditor, but now you have dropped the creditor and put in 
the trustee. We would like to have any proving creditor in as well. 

2253. You realise this is all in the case of existing bankrupts? - That is 
so. We would like the Official Receiver or trustee or any 

creditor. Then when we come to A 3, we do desire a distinction drawn 
between pre-war bankruptcies, that is pre-September 1 st 1939, and any 
bankruptcy since September 1st 1939. • I am still dealing, of course, with 

existing bankruptcies at the time of the new Act. We would still say 
that for the pre-war bankruptcies we accept an automatic discharge in two 
years unless there be a caveat, but for post-September 1st 1939 bank- 
ruptcies we would say an automatic discharge after five years unless there 
be a caveat. We still ask for that. Then, as to future bankruptcies, 
may I take it that the limitations of A 1 (a), (b), (c) and (d), will in 
effect be applied? 

2254. Not necessarily. - May I take it that a person who has not 
surrendered will not qualify for an automatic discharge? 

2255. Not unless he were caveated. The Official Receiver, trustee and 
the creditors would have to consider applying for a caveat. - I am 

not quite sure I have got you right, but do I understand that those 
restricting qualifications A 1 (a), (b), (c) and (d) are not applied to 
future bankruptcies? 

2256. No,, not to future bankruptcies. - We rather thought they should be. 

We asked that they should be. 

2257. It is. rather difficult to see how they could be, is it not? If a 
discharge has already been pronounced that would not apply because 

the order is there. We did not envisage the case of the man who had pre- 
viously been bankrupt, for exartple, being automatically caveated. - But 
you did envisage him, did you not, being automatically discharged unless 
he was caveated? 

2258. No, in the case of existing bankruptcies he doesn’ t become discharged 
until he has applied. - Would the scheme for the future bankruptcies 

apply to a bankrupt who has not surrendered? 

2259.. No, it could not because his public examination would not have been 
concluded. - The benefits of this automatic discharge would not be 
open to the man previously bankrupt? 

2260. Yes, they would be, - In our view they should not. 

2261 . You are going to keep the floating bankrupt figure very high, are 
you not? - We regarded it as a serious matter; the automatic dis- 
charge should not be given too lightly. We thought it over-generous in 
the way this was drawn, I was asking if limitations do apply to them. 

I think they substantially do from what you tell me* 

2262. We can say this; obviously the bankrupt who has not surrendered 
could not get benefit from: the new scheme because his public 

examination would not be concluded. - Your letter goes on to say, is it 
right for future bankruptcies that there should be an automatic discharge 
in the case of a second bankruptcy? We say to that, no. Then, under B 1 
^g a in, we would like to see the proving' creditor as well as the Official 
eceiver or the trustee, just as I said before; and under B 2 again there 
should be a period of five years automatic discharge unless there be a 

caveat. , 
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2263. I note what you say in your memorandum about that. A bankrupt can 
always apply within five years. For- that matter, so can the 
Official Receiver or trustee '.apply for a cayeat within two years and, if 
we accept your memorandum, a creditor. Intake it you say the answer to 
that is that it is up to the bankrupt to make, the application? - We felt 
the scheme a little too generous in allowing automatic discharge, and that 
in such cases it should be left to the bankrupt to apply. 



2264. A surprisingly high proportion of people -vdio do apply for their dis- 
charges at the moment are granted their discharge within a year from 
the conclusion of public examination, and a very high proportion are 
granted their discharges within two years of the commencement of the bank- 
ruptcy. During 1954 out of 271 discharges granted subject to a suspen- 
sion, no less than 190 were for a period of under one year, whilst in 1 955 
the corresponding figures were 349 and 263* That has to be considered in 
conjunction with the- average time that elapses from the date of the peti- 
tion to the date of the order of discharge. On examining the figures for 
1955 in the High Court and those in one of the London suburban districts, 
it was found that respectively 67 out of 1 87 and 20 out of 53 were where a 
petition was filed either in 1 954 or in 1955. ' That means to say that of 
these suspensions many of them were actually the bankruptcies which had 
occurred either the same year or the year before. — (Mr. King) : What per- 

centage is that in relation to the total bankruptcies in that year? It 
seems only a small number apply' for discharge? 



2265'* ' You must remember that only one bankrupt in five make s an applica- 
tion. - (Mr. Pearlman) : There had been a tendency since the end of 

the war on the part of all Courts to grant discharges much more readily 
than they did in the- ’thirties. I can remember in the days of 
Mr, Registrar Mellor that bankrupts used more frequently to have their 
applications for discharge refused for years. Quite recently I had a 
case, I think in Hertford County Court, of an ex public schoolboy who had 
done three years penal servitude for embezzlement of his employer's funds. 

I got him an immediate discharge on the first application. 

2266. Did you want to add something about - discharge? - (Mr. Heap): Just to 

complete -your amended scheme I come down to C l, with which we agree. 

Under C 2, we again put the point which we put before, namely, that the 
opening words there should read "Whether a caveat is entered or not". The 
opinion of the Law Society is that the onerous duties should be made to 
apply generally to all bankrupts in order really to keep track of them. 

2267. ' Do you think that the Official Receivers and trustees would be able 

to keep pace with that situation? - (Mr. King): It would only be for 

two years in the majority of cases, which is not a very long time. Most 
bankruptcies go on much longer than that. 



2268. Is there not a disadvantage in making things just the same for the 
non-caveated bankrupt as they are for the caveated? I should have 
thought that would have robbed the caveat of a certain number of its 
terrors? - It is often desirable to get hold of a bankrupt for information 
about his affairs, but it is true to say there should be. some duty on him, 
I think. 



2269.- Mr. Emmerson : Surely, when the two years are 'limning out, the 

Official Receiver or trustee, can apply for a caveat? - (Mr. Pearlman) 
I should like to know what principles would be applied by the Courts on an 
application for the entry of a caveat. The ordinary sort of caveat with 
which we are- familiar now is the caveat which anybody enters as of right in 
the Probate Registry, but I rather gather from what I have read in HLA/1 1 2 
and the previous document that whether- a caveat will be entered or not will 
be a matter upon which the Court will exercise -its discretion after having 
heard some' evidence. Now if an application for a caveat is made some time 
after the' conclusion of the public examination, probably it would then be 
heard- by the Court and the bankrupt' would be ordered to attend, or given an 
opportunity to attend and show cause why a caveat should not then be. 
entered. I can then quite imagine that there would be two "bites" at an 
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application for discharge: the first hite on the application to enter a 

caveat and, if that application is acceded to, another bite, when the dis- 
charge is later applied for. 

2270. Chairman : I do not think that it would be when the discharge is 

applied for because what we v/ere contemplating was an application 
for a caveat either at the conclusion of the public examination or at any 
time during the two years when the discharge had not been applied for. I 
think the answer to your question as far as we can tell at the moment 
would really be this, the Court ought not to enter a caveat unless it is 
of opinion that on the facts before it the discharge ought to be suspended 
for more than two years. - I rather feel myself that at the conclusion of 
the public examination of the bankrupt there is rarely sufficient material 
in the hands of the Official Receiver and of the trustee to enable him to 
present an adequate picture to the Court, because it is only after the 
public examination, which follows quite swiftly upon the receiving order 
and the order of adjudication, that the trustee or Official Receiver 
really gets down to work for the purpose of investigating the bankrupt's 
conduct thoroughly and of getting in his property. 

2271* I should have thought myself in most cases the Gourd; has a pretty 
complete picture of the man they are dealing with by the time his 
public examination is concluded. - Speaking from my own practice and act- 
ing for trustees rather than for the Official Receiver, it is only after 
the public examination is concluded that I find I am coming across things 
which make it necessary to have private sittings, sometimes of the bank- 
rupt, and to make investigations of transactions which might involve 
settlements which may be void under Section 42. The public examination 
has been concluded several months beforehand. I am just speaking from a 
practical point of view. 

2272. Is this an argument in favour of the longer period? - It is in 
favour of the longer period and of course by way of enquiry on the 

general principles to be applied when the application is considered by 
the Court if made after the conclusion of the public examination. The 
other point which I have in favour of the period of five years is that it 
sometimes happens - I think Mr. King can give more figures than I can on 
this - that between the date of adjudication and the date of discharge 
property, by way of after-acquired assets, comes in as a result of the 
death of a parent or other relation of a bankrupt. That in my view is 
another reason which does support the five year period, 

2273. But do you think it is right that a man’s discharge should be held 
up merely in the hope of some property coming in? - I think in 

principle, unless the bankruptcy is due to mere misfortune, that it should 
be held up, but it would always be open to the bankrupt under the scheme, 
whether’ the period of suspension is five years or two, immediately to 
apply for his discharge at the conclusion of the public examination under 
the present system. 

2274 . We are not proposing to interfere at all with his right to apply. - 
I realise that. That is why I say there can really be no harm in 

the period of five years which we recommend. - (Mr. Heap): Perhaps I may 

add this. As a matter of policy from the Law Society, I can assure the 
Committee that this period was the subject of long consideration and 
debate. There was room for more than one view about it. You have sub- 
mitted two years: we venture to submit five years. 

2275. I think we can take five as the extreme in one and two in the other 

other. - (Mr. King): There is no provision, as far as I can see, 

where the public examination is dispensed with. 

2276. We have actually dealt with that. - In B 1 application may be made 
for a caveat. It does not say who by. 

2277. I think you got that from the earlier document. At the conclusion 
of the public examination we are not proposing to limit it to the 

Official Receiver and trustee. Are you in favour of continuing the. ^ 
creditors right the way down? - I am. 
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2278. Have you considered the possibility of vindictive creditors wasting 
a lot of time and money and making applications after the public 

examination? Do you remember a case called re G-enese? Is not that 
possibly the answer? If the Official Receiver will not move and the 
creditor has really got a genuine case for asking for a caveat, he can 
borrow the Official Receiver’s name on giving him an indemnity. - If pro- 
vision could be made for that to be done that would meet the question, 

2279. It is so now. The Court can authorise the Official Receiver to 
lend his name to an application by the creditor. - I think it is 

doubtful whether the Courts would welcome such an application if they were 
given specific power. They would probably turn it down automatically. 

The Court would take a different view of the application if it was done in 
that way rather than if power was given direct to the creditor. 

2280. It might do. We would have to consider that point. i' am much 
obliged to you for pointing it out. - The other point on these 

existing bankruptcies is that we have to guard against the search question. 
How are people searching to find out whether a man has got his discharge 
or not? I think the present search probably covers most of the points 
which will arise. In the case of a second bankruptcy where he does not 
automatically get his discharge the search form will not reveal whether he 
is discharged or not. (Search form passed round). 

2281. Surely you are talking about a bankruptcy existing under the present 
Act at the moment. The creditor now makes a search and finds that 

there has been a previous bankruptcy; then the scheme for automatic dis- 
charge does not apply? - I think that search form will cover all the con- 
tingencies of a man not obtaining his discharge. - (Mr, Heap) : Those are 

all our comments on the amended scheme. 

2282. I think the next subject you deal with is the case of the second or 
subsequent bankruptcy. We have got really three choices before us. 

One is to leave things as they are, which is what you suggest. Another 
is to let the creditors in the second bankruptcy have the assets in that 
bankruptcy till they are paid 20s. in the pound. A third alternative 
which was suggested to us was that the assets of the second bankruptcy 
should go to the second lot of creditors until they get a dividend equal 
to that paid in the first bankruptcy and that after that, everybody should 
share alike. - A dividend at an equal rate? 

2283. Each creditor proportionately has the same rate and after that they 
share equally. - We thought one of the effects of the law as it 

stands at the moment is to make it very unattractive to a creditor who 
knows there is an existing bankruptcy to make the nan bankrupt again as 
his chances of getting anything out of it are very small indeed. We are 
afraid the result is that a lot of people who ought to be are not made 
bankrupt a second time. — (Mr* King): There will not be many, will there, 

in future because of this automatic discharge scheme. Your third alterna- 
tive seems fair enough. 

228 4 . Ought one not to bear in mind that it is the credit given by the 
second lot of creditors which in all probability has enabled the 

after-acquired assets to be there at all? It is their credit which is 
creating the second lot of assets. - Yes, you might get such cases, but 
then you might get an interest falling in after the first bankruptcy. 

2285. You might, but ■ taking it by and large, apart from windfalls, it is 
the credit given by the second lot of creditors which has created 

the second lot of assets. - I think it is unlikely that the trustee in t e 
first bankruptcy will pick up any assets the bankrupt has been able to 
obtain from the creditors. I think it is extremely unlikely. . The kin 
of assets a trustee picks up are interests which fall in, like interests 
under wills. 

2286. Mr. Emmerson : If the first bankrupt has a life interest, that still 

remains an asset of the first bankruptcy, so it is only a windfa 

that could come in the category you mention. - I have not come across 
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cases where the assets have been provided by new creditors. - 
l ur. Emmerson ) : I thought it happened quite frequently. 

2287. Mr, Peirce ; What about a builder trading a second time? - If he is 
an undischarged bankrupt, he will not acquire any assets, will he? 

2288. Chairman : Perhaps they do not know he is an undischarged bankrupt. - 

Then he is committing a criminal offence. 

2289. Are the second lot of creditors to suffer for that? - It is rather 
rarely the trustee in the first bankruptcy will pick up assets of 

that nature. 

2290. Supposing we were in favour of amending the law, which way would you 
like it amended - 20s. in the pound to the second lot or dividends 

of equal amounts to both lots of creditors, thereafter each lot sharing 
equally? - I should think the dividend would be the fairest way of dealing 
with it. 

2291. We thought it might be the fairest, but perhaps the most difficult 

in practice. - (Mr. Heap): I think we must admit here, as a matter 

of policy from the Law Society, that there are two sides to this matter, 
and the thing is fairly evenly balanced. - (Mr. King) : There is a small 

point mentioned in Williams on this Section 3. That is a new Section. 

It gives the trustee the right to prove in the second bankruptcy. It 
does not divest the trustee of after-acquired property until the making of 
the order of adjudication in the second bankruptcy. He gets the right to 
prove on the making of the receiving order in the second bankruptcy but he 
is not divested of the after-acquired assets until the adjudication order 
is made. Supposing a scheme intervenes, he is given the right to claim 
under that scheme but is not divested of the after-acquired assets. It 
is an anomaly. It is not the intention of the Section, is it? How the 
Section should be applied could be easily corrected, of course. 

2292. We shall have to look into that. Thank you, Mr. King. As to 
monetary limits, you want to increase the petitioning creditor’s 

debt to £100 and limit the ceiling for summary administration to £ 750 ? - 
(Mr, Heap): Yes. It is to cover the fall in the value of money; that 
is all there is to it; to bring the matter up to date. 

2293. Do you think it is worth really increasing the petitioning 
creditor’s debt by a mere 100 per cent? - Yes, we do. 

2294. Would you have any squabble with £1,000 as the summary cases ceil- 
ing? - Instead of £750? No, I do not think so, I think that 

figure was once mooted as a matter of fact. There was a great argument. 

We rather compromised at £750. I do not think we would object to that. 
There was no particular magic in the £750. 

2295. I do not know if you have anything to say about the ceiling for 
necessary wearing apparel and so on under Section .38? - We have 

mentioned that, later on in page 1 2 of the memorandum. We s ugg ested 
increasing the amount from £50 to £75* 

2296. Bearing in mind that it must be in every case something which is 
necessary, do you see any objection to leaving it to the discretion 

of the trustee and the Official Receiver to decide what may be retained, 
because what is necessary for a man with a large family might not be 
necessary for a man who is a bachelor with no family? - I think it is an 
impressive argument, which must be given weight. 

2297. I am not quite sure whether our memorandum to you was not a bit mis- 
leading about after-acquired property. We thought that the trouble 

a bout the decision arrived at in Re Pascoe arose where the after-acquired 
property is of an onerous character. Supposing the bankrupt goes out to 
a Pet shop and purchases a white elephant. It is rather hard the trustee 
should be saddled with that. He does not want the thing and, if it is 
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his, presumably he has got to feed the brute until he can get rid of it. - 
(Mr. Pearlman): Would he not have the ordinary rights of disclaimer? 

2298. As there are doubts on that point, -we thought that they should be 
removed. The majority of trustees in bankruptcy we have examined 

are in favour of getting rid of Re Pascoe so that the trustee has a right 
to claim after-acquired property instead of having it automatically thrust 
upon him. Would you be very hostile to an amendment in that sense? - 
(Mr. King) : No, I think it is a very sound idea, but the trouble in these 
cases often arises out of "intervention". 

2299. We thought of using the word "claim" instead of "intervention" as 
being a less ambiguous word. - Yes, I think that would be an 

improvement on "intervention". 

2300. I suppose what would be necessary in order to constitute a claim for 
property would depend rather on the nature of the property? - Yes. 

It would be easier to define whether a trustee claimed a particular piece 
of property rather than intervened. - (Mr. Pearlman) : The difficulty with 

this word "claim" or "intervene" is that I would agree with the word 
"claim" in any case where the trustee knew of it, but it so often happens 
that property becomes after-acquired in its present sense without any 
knowledge on the part of the trustee that it has become vested in a 
bankrupt , 

2301. That is one of the troubles. He may have vested in him a lot of 
property and he knows nothing about it. - That is why we were in 

favour of retaining .the present system. 

2302. I do not follow that. He may have vested in him property of which 
he is quite unaware. Is that not very inconvenient? - If he is 

given the right to disclaim it at any time, even within a limited period 
after he first becomes aware of it, the inconvenience would disappear. 

2303. Mr. Emmerson ; I think the point is that, if he fails to disclose, 

he is guilty of contempt. - ( Chaiiman ) : That should bring to the 

trustee's knowledge any property the bankrupt has acquired. - It should, 
but unfortunately as we all know not every bankrupt is as honest as all 
that. He wants to save what he can. 

2304. A person who goes to prison for contempt is not kept in for a very 
long time. If he has a very substantial sum for after-acquired 

property it might be worth his while doing twelve months. - Indeed it might 
in some cases. It is that sort of thing we would like to prevent. It is 
only when the bankrupt comes to dispose of his after-acquired property. 

If it be land the solicitor acting for the purchaser will, on making a 
search in the Land Charges Department of the Land Registry, ascertain that 
the man is a bankrupt. 

2305. You do appreciate all we were wanting to do about this was to revert 
to what was thought to be the position before Re Pascoe? - I appre- 
ciate that, but the thing which we would like to see is to prevent bank- 
rupts concealing their after-acquired property until after having got 
their discharge. 

2306. As regards the appointment of the Official Receiver in a non-summaiy 
case, we thought that would be done very simply by the alteration 0 

the word "shall" to "may" at the appropriate point, the present position 
being that if creditors do not elect anybody else the Board of Trade 
"shall" appoint some fit person. If we made it "may" they would be 
entitled to do what in fact they do now. - I think we would be quite con- 
tent with that. 

2307. I think it is better than actually enabling them to appoint the 
Official Receiver who is the servant of the Board of Trade? 

(Mr. Heap): Yes. 
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,q 8 The next point -we -were asking about is really a question in which 
10 ’ expediency and ethics come into conflict. Do you think that where 

the man pays 20s. in the pound, probably through the intervention of a 
rich uncle, plus interest and costs, it should be obligatory for the Court 
to annul the adjudication, or do you think the Court should have discre- 
tion in the matter? - (Mr. Pearlman): We are of the opinion that the 

Court should bring the matter automatically to an end. I know of at least 
two hard cases where- the man has paid his creditors 20s. in the pound plus 
interest and costs, and because he did not behave as he should have 
■behaved in his bankruptcy he did not get his discharge. 

2309. I think you are in agreement with us. about enlarging Section 5t to 
cover all possible sorts of income. - Yes. 

2310. That brings us in your memorandum to deeds of arrangement. Do you 
see any need to register a deed of arrangement which neither conveys 

property to- a trustee nor covenants for the conveyance of property to a 
trustee? - I do not think we applied our minds to this question. May I 
enquire if you mean a pure deed of composition? 

2311. No, merely a pure letter of licence, or a pure deed of inspection. 
Such things are unusual but they do happen. - I have never had one 

in fact. Mr. King has not. 

2312. They are rare. - I have read about them. Beyond that I have never 

seen one. - (Mr, Heap): Perhaps we can think about that and speak 

on it next time. 

2313. Broadly speaking, you are in favour, are you, of increasing the con- 
trol of the Board over deed trustees? - (Mr. King): Yes, I think it 

is desirable, and at the present time in 99 cases out of a hundred it 
works very well. There ought to be that ..overriding control. X do not 
see why it should not be done by adopting some of the present bankruptcy 
sections. 

•2314. You think they could be adopted? - I think so. 

2315. Is it not important to bear in mind that the deed is after all a 
private contract? People ought to be able to make what contracts 

they please. - You know what creditors are. Once they have lost their 
money they are inclined to let things go and leave it to the trustees. 

2316. There certainly is that tendency. If it is necessary for a trustee 
in bankruptcy I do not see why it should not be necessary for a 

trustee under a deed of arrangement. - Perhaps in voluntary liquidation 
the trustee should also give security. 

2317. You- mean the black square on the board is the Companies' Act - both 
squares are black, they should be white-washed? - (Mr. Pearlman): 

I am in whole he anted agreement with what Mr. King says and I think 
Mr, Waterer will remember a case where we had a receiver under debentures 
who had been appointed by certain clients of mine, and the Inspector 
General asked me to persuade -my client to remove that receiver. The 
receiver is now bankrupt having been removed from all his trusteeships by 
the Board of Trade long before he became a bankrupt. 

2318. Mr. Emmerson : Is it the suggestion that ordinary receivers under 

debentures should give security, as well? - I was not . suggesting 

that. 

2319. Chairman : It really comes to this, that according to your theory, 

.which we have been rather inclined to act on, the deed of arrange- 
ment is the creditors' own affair, and if they choose by the requisite 
majority, for example, to dispense with security, there is no reason why 

hey should, not. - Of course, there is the aspect that creditors are 
inclined to be kindr-hearted towards debtors. 
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2320. Are they? - I think they are. I have seen many informal arrange- 
ments made for the "benefit of the debtor, because when they are made 

the creditors feel sorry for the debtor. Then, when they investigate the 
matter through the trustee of the Seed, they find themselves in the unfor- 
tunate position that they are bound by the deed, and the debtor has pulled 
a very fast one. 

2321 . We had a suggestion made to us to cover that sort of case,, and I do 
not know what you would think about it . It has been suggested that 

there should be a power, where a debtor has been guilty of misconduct in 
relation to his affairs, to put the whole matter into bankruptcy, notwith- 
standing the assent to the deed* - X think we suggest, that. 

2322. You have got a suggestion on page 5 which comes to very much the 
same thing. Paragraph. 5 on page 5 is very similar to the suggestion 

which we have already had. I forget exactly how we have worded it; it 

was that a resolution of the creditors and an order of the Court had to he 
obtained. Is that not right? Do you not think the idea of a resolution 
of the creditors followed by an order of the Court, before the thing could 
be pushed into bankruptcy, is probably sounder than the one you suggest? - 
I would not object to that at all. - (Mr. heap): No, we would not object 

to that. 



2323. The t-wo points you have made are, first, the abolition of the power 
to dispense with security and, second, that the trustee should be 
under a duty to make returns to the Board of Trade. Substantially, I 
think, we have provided in our draft of the Deeds of Arrangement Act very 
much what you are suggesting there about returns. Periodical returns 
wouia be the idea, would they not, and a final account when he has wound 
the estate up completely? - (Mr. Pearlman): Similar to that of a receiver 

appointed by debenture-holders, or a receiver under order of the Court, or 
a liquidator. - (Mr. King): Similar to Section 92, is it not? - 

(Mr. Pearlman): Yes. 



232A. Mr. Emmerson: You are suggesting there should he a Board ofjrra.de 

audit, and the creditor would have to bear the costs of that? - Yes. 



2325. Chairman: What we provisionally provided for was an audit, if any 

. creditor or the debtor applied for it. Would that not he good 
enough? It would not happen in every case, where it might be quite 
unnecessary, but the trustee would always have the threat hanging over his 
head that somebody might ask for an audit. - (Mr. Heap): Yes, I think le 

would agree with that. 



2326. I see you would like it if all deeds of arrangement were gazetted. - 
(Mr. Pearlman): Yes, we think that would he very convenient. At 

the moment, if one wants to take advantage of a deed of arrangement as an 
act of bankruptcy, it is most inconvenient, but if they were gazetted al 
a solicitor need do on the hearing of the petition is to produce a copy 
the Gazette containing the advertisement. 



2327.' That would mean giving a good deal of publicity to a deed, which it 
does not get at the moment, does it? - Teohnically, it is suppose! 
to have that publicity; in fact that is the object of registration un 
the present Act. Every person ■who enters into the deed finds ha _ _ 
published in two papers - I believe they are called Kemp s and stuD ° 
Gazette. The trade seems to know about it, and our suggestion is re 
to put into an official paper that which now appears with more public y 
in an unofficial paper. 



2328. In other -words, it -would not really make any difference? - 
not make any difference or do any harm, but reduce the ultima 

cost to anyone presenting a petition, and also to the creditors gen 

2329. "I do not see any difficulty in requiring deeds to be gutted. 

think that is quite a simple matter, if it is desirable. - 1 
that not only is it desirable but it would be convenient, because 
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present method of proving a deed, on a petition in bankruptcy, is quite 
archaic. You have got to get an office copy of the deed, and you have gol 
to proauce evidence that the person named as the debtor is the debtor name: 
in the petition. 



2330. If it is the same address, do they still insist on that’ - Yes 

Someone has to swear an affidavit that the debtor named in the 'deed 
is the debtor against .whom the petition in bankruptcy is presented and he 
has got to get an office copy of the deed from the Board of Trade. ’ 



2331. It is rather cumbersome, is it not? - That is why we suggest a copy 
of the London Gazette containing the statutory information should 
of itself, be sufficient proof of the commission of the act of bankruptcy 
for the purpose of the petition. * J 



2332. You would still have to have some evidence of identification, wouia 

y° u ™t? - 1 not dispense with the evidence of identification, 

but only of the need to get office copies of the deed of arrangement. 

2333. Yes, I do not see wily that' should not be done. - Thank you. 



2334. I do not quite follow why you want Section 146 of the 
Act altered. - (Mr. King): A trustee under a deed of 

handicapped. He cannot get relief against forfeiture. 



Law of Property 
arrangement is 



2335. But in almost every deed leaseholds are not assigned. - They are not 
assigned, but it applies. If power is given, the trustee could 
apply through the debtor for relief. The debtor would have to make the 
application for relief, because the lease would still be in his name, but 
there is no reason why the trustee should not have the benefit of that 
relief Section. 



2336. I do not think we could do more than simply draw attention to it in 
our report. We are not asked to advise about amending the Law of 
Property Act. - It might be a very valuable asset. 



2337. What I was thinking just now was, if a leaseholder goes bankrupt the 
lease vests in his trustee, whereas under the ordinary deed of 
arrangement it does not, because he does not assign the lease: he only 

bolds it m trust for the trustee. Does that make any difference? - Ifo 
1 think s0 ' The leaBe still remains with the bankrupt, but it 

would be automatically forfeited if there were a clause in the lease for 
lorfeiture. 



233 8. For forfeiture if there were a deed of arrangement? - Yes, and a 
■ „ trustee should have the right to require the debtor to apply for 

K not^got that S right “ ^ ^ t0 * “ the ™ 



2 339. Mr. Emmerson : 
relief. ’ 



Has he not? - No, because the Section does not give 



234°. If the debtor holds it as trustee for the deed trustee, surely he is 
not erabT^r the deed trustee tells him? - But Section 146 does 

alt p 1 “c i S T n mder that Seotloll > “ those circumstances, 
arrangement?^ Seatlon only a P pl:Les to a bankruptcy, not to a deed of 



34 ' fg W + Zl ink aW 1,1315:1118 a «=°™®ndation in 

not thiS? * Tha ? “ the only thing * osm d0 about that. I do 

it- - (Mr Bs?Vl - ?° that ’ but 1 BU PP ose * can draw attention to 

Ulr. ILap). We shall be very happy to leave that with you. 



23434 ouriLr+hT* und0 He casse - - ( Mr - King): It seems rather 

®4 anotS? ^ one set of ^ules for proofs in bankruptcy, 

-a better*? o^bring 1 ^ ^ that 11 
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2 343. But as a deed of arrangpnent is a private contract, it is open to 

those who enter into it to put in or omit anything they like. — Yes, 
they could provide in the deeds, hut most people are unaware of the 
distinction. 

2341-* I do not know what you would think of this. I should have thought 
the nroper course would he to accelerate the rights of a contingent 
creditor to petition in bankruptcy, if the act of bankruptcy is a deed of 
arrangement which does not give him the right of proof. He cannot peti- 
tion at the moment, because his debt is not payable immediately or at some 
certain future time, but it would be possible to amend that Section so 
that, if the debtor has executed a deed of arrangement which does not give 
him the right of proof as good as he has in bankruptcy, he should be 
entitled to petition on it. - That would meet the case, to a great extent, 

234-5. I think I appeared for the unsuccessful party in Casse, but I am by 
no means convinced that the result is wrong. What happened in Casse 
was that it was held, on the construction of that particular deed, that a 
cont in gpnt creditor -was not entitled to take any benefit out of it. - I do 
not think many trustees know of that position. 

234-6. I thirl: there is something to be said for it being a case of hard- 
ship if a creditor is a contingent creditor. All the property is 
given to the trustee by the deed, and he has got no right of benefit under 
the deed. I should have thought he ought to have. He ought to be given 
in those circumstances the right to petition in bankruptcy, and we could 
do that, or at least we could recommend that that should be done. - Yes. 

2347. Ycur next point about trustees under deeds of arrangement is that 
they should have the same qualifications as a trustee in bankruptcy. 

There, again, we come up against the question that it is a private con- 
tract, and is there any reason why the creditors should not have anybody 
they like as deed trustee? - (Mr. Pearlman) : Yes, because one gets some 

peculiar persons appointed as trustees, whether in bankruptcy or elsewhere, 
and they have no qualifications at all. They tout around, and they call 
themselves accountants. They are not subject to any professional disci- 
pline of any kind, and on the whole I do not think anyone would quarrel 
with our statement when I say that they are not persona grata anywhere. 

I am not referring to the case where a person who is a creditor is 
appointed a trustee. I am referring to the general cases where trustees 
in bankruptcy are appointed, or trustees under deeds of arrangement are 
appointed. They have in each case certain statutory duties to perform, 
and as accountants in qualified societies they have to pass examinations 
covering the subject matter of deeds of arrangement, and the law of 
bankruptcy, and it is desirable that persons who are appointed as such 
should have some qualifications. 

2348. The curious thing, so far as I remember, is that every single body 
of accountants who have given evidence before us - I mean qualified 

accountants, not those people who call themselves accountants - have been 
against restricting trusteeships in bankruptcy to professionally qualified 
persons. _ The Incorporated Society suggested it, but all the others were 
against it. - Prom the public point of view, and from the point of view of 
public morality, I think the public ought to be protected against these 
unqualified people by Parliament, 

2349. Would you say it is comparable to the case of the quack doctor? - 
I think it is comparable, and also comparable to the unqualified 

solicitor. 



2350. fc- Emmirson : Would it meet your ease If anybody who had been dis- 

qualified by -the Board of Trade from acting as trustee in bankruptcy 
■were also disqualified from acting as trustee under a deed? - I do not 
^ f oes 2 ulte f ar enou gb, because the Board of Trade are veiy 
1 th to refuse to oertny a particular person as a trustee, unless there 
is posioive information against him. 
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235"! • Chairman . You think it should "be that in every deed of arrangement 
the trustee should be a member of one of the officially recognised 
bodies of accountants? - We do. 

2352. We ■were proposing to abrogate the rule under which the creditor can 
be a trustee in bankruptcy. I take it you would agree with that? - 
X would not object, myself, to a creditor being a trustee. We have not 
discussed that between ourselves, as a matter of policy, but I cannot see 
any reason why a creditor himself should not be a trustee. 



2353. I <3-0 n ot see any reason why he should not be a trustee under a deed, 
possibly, but the difficulty in bankruptcy seems to be that it is 

almost impossible for him to adjudicate fairly on his own proof. - That is 
so, and in addition to that there are a lot of onerous duties which devolve 
upon a trustee, and I cannot see how any unqualified person can properly 
consider any of the very technical questions which arise. The Court has 
to be protected as well as the public, and the Court would have the advan- 
tage of qualified people appearing before them. 

2354. That is a point, certainly. - On the same point I might add one 
other thing that, as the law stands, if a person who has no profes- 
sional qualifications touts, for a trusteeship, and is not found out until 
a long time afterwards, it is then too late to undo' what has been done. 

If a qualified person does that, a professional body will take cognizance 
of it on receiving the complaint, and that I suggest is an additional 
argument for the appointment of professional. persons as trustees. 

2355. The same thing applies, and it is also an argument against employing 

quack doctors or amateur solicitors. - (Mr. Heap): That is just the 

point, 

2356. When you are speaking of the Land Charges Act and the .Rules under 
it, on page 5 of your memorandum, paragraph 6, what you contemplate 

is a statutory amendment to the land Charges Act, is it not? It would 
not be in the Deeds of Arrangement Act itself, would it? - (Mr. Pearlman): 

I think it would require a slight amendment to the Land Charges Act itself, 
which created a register of deeds of arrangement at the Land Registry. 

2357* The most we could do About that would be to make a recommendation, 
because we are not allowed to tamper with the Act itself. - I think 
that is so but at the moment there is no prevision for the cancellation of 
the entry. It is an anomaly. 



2358t Yes, and something ought to be done about it, because, if under a 
deed of arrangement he pays in full, there ought to be nothing left 
on the land Charges Register. - It ought to be capable of being removed. 
For example, an order for adjudication in bankruptcy can be removed if the 
adjudication is annulled. 

2359. In fact, we were proposing to say that the Court should direct the 
removal of all such entries. - On an order dismissing a petition the 
order' for dismissal expressly so provides, - (Mr. Heap): May I say that 

on pages 4 and 5 I must admit we venture to put forward these further 
recommendations, and it may well be that we have gone rather outside the 
strict scope of this enquiry, but they were matters which came up in the 
course of our deliberations, and we thought we would like simply to draw 
your attention to them. It may well be that you cannot go further than 
recommend. 



2360. That is what I was thinking of. Our concern is the Bankruptcy and 
Deeds of Arrangement Acts. - We thought they were not entirely 
relevant, but we wanted to direct your attention to them. 



2361. I am very much obliged. We will pass, if we may, to your sugges- 
tion of an act of bankruptcy which can only be committed by a 
solicitor. - Yes, this is the only case where we have suggested some 
increase in the number of acts of bankruptcy. The paragraph is, I think, 
self-explanatory. The great worry of the Professional Conduct Committee 
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is the delay which does occur "because, try as they might, there is bound 
to be this delay, often as much as three months, before the procedure is 
carried through and in that time all sorts of things can happen. The 
Council have come to the conclusion that the mere freezing of the accounts 
under the Solicitors Act, 1941 is not adequate to meet the circumstances 
of the case, and therefore we do make this recommendation that where there 
is a freezing order that should operate as an act of bankruptcy. 

2362. What you want would be to add as (i) under what is now Section 1 , 

subsection (l), something of this sort: "If the debtor is a soli- 

citor of the Supreme Court, and an order is made against him under 
paragraph 5 of the First Schedule to the Solicitors Act, 1941". That is 
all you want? - That is so. 

2363. It seems to me that the difficulty begins, really, at the second 
stage. You want that to be an act of bankruptcy on which the 

Council of the Law Society, and only the Council, can present a petition? - 
Yes. 



2364. Are the Council credit ors? - (Mr. King): That is the point. We 

have been thinking about this since we put this down. We are now 

looking round for a debt, I think. 

2365. I was puzzling about this and I jotted down this, which you could 
add under Section 4. This will be a new subsection (4); you have 

only got two, at the moment, and we have put in another one making three, 
so this will make four: "Where an act of bankruptcy is the making of an 

order referred to in section" - which would now be l(2) (i) - "of this Act, 
the Council of the Law Society should be deemed for the purpose of the 
petition to be a creditor for £50" - or whatever the petitioning creditor's 
debt is - "and shall alone be entitled to present a petition", - 
(Mr. Heap): I think that meets our point, if I may say so. 

2366. So it means you have got to put in a fictitious debt? - Yes, we must. 

2367. And a unique provision that only the fictitious creditor should be 
entitled to petition? - That is so. In these special circumstances, 

which are outlined in that paragraph, we do ask for that. 

2368. Mr. Emmerson : What happens if a trustee rejects the proofs? - 

( Chairman ): That is why I put into this draft ".... deemed for the 

purpose of the petition to be a creditor". They do not afterwards have to 
swear the proof that the defaulting solicitor is justly indebted to them, 
which would mean the Council committing perjury on every occasion. - 
(Mr. King): Of course, they do stand in the shoes of the client creditors, 

in so far as they pay those client creditors out of the indemnity fund. 

2369. But they would not have paid the client creditors at the stage we 

are contemplating. - (Mr. Heap): I think there is a real difficulty. 

We have not gone far enough with what we are asking for here. 



2370. I carmot help feeling with you that there may be all sorts of little 
difficulties which none of us have thought of as yet. I have only 
provided in this tentative draft that they should be creditors for the 
purpose of the petition; that means that the extraordinary situation 
arises that you get a receiving order, and then there is the first meeting 
of creditors which nobody from the Council can attend, because they are 
not really creditors. - (Mr. Pearlman): Can I help you there? There is 

a paragraph on page 50 of the current edition of Williams, which states 



By section 2 (8) of the Solicitors Act, 1941, where the Law Society 
ms made a grant from the Compensation Fund (set up under that Act) 
to any person incurring loss through a dishonest solicitor, the 
society is subrogated to any rights and remedies (l) to which that 
“ enti ? led fj** the solicitor personally or any persoS 

administering his estate on death or insolvency; or (2) to whi r*h 
the solicitor himself is entitled against a thik partyi 

haSruntnv 611 ? 1 ? tv, 81 '? 1 * ■ not rec6i ’ re anything in the solicitor's 

11 thS Soc:Lety has teen reimb m-sed the full amount of 



(59944) 



364 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Then an editorial note says: 



"It appears probable that the Law Society would itself be 
entitled to present a bankruptcy petition in its own name 
to recover the amount of its grant". 

2371. I am much obliged, but the trouble at the moment is that the only 
thing which .has happened is a freezing order, and the grants to the 

victims of the defaulting solicitor are all in the future at the moment? - 
Yes. 

2372. You could get over it, at all events, in that way, hy a statutory 
provision of a fictitious debt of £50, or ■whatever else the figure 

may be fixed at. - (Mr. King): There -would be difficulty if there were 

no other creditors, -would there not? 

2373* As a contingent creditor cannot petition, -we cannot serve the pur- 
poses that the Law Society has in mind, except by this machinery. 
Later on there -will be one fictitious debt, at the date of the petition, 
and a genuine contingent debt when it comes to proof. - (Mr. Heap): I 

wonder, as -we are trespassing at this end of the table into new ground, 
if we could just think a little further about it. We will have an oppor- 
tunity of meeting you on two subsequent occasions, and perhaps addressing 
you, briefly, on it later on. 

2374. Yes, certainly. It is very much unexplored territory at the 
moment. - Yes, it is. 

2375. We do not know what we shall find in it . - It is a great problem, 
and I would emphasise that it is of great concern to the Council of 

the Law Society. We thought we would like to do something about the 
inadequacy of a mere freezing order, if -we could. 

2376. Whilst we are on this painful subject of defaulting solicitors, 
have you any views about this? Supposing a solicitor goes bankrupt 

and there is, presumably in his own banking account - not his clients' 
account - a sum of money which can be traced and shown to be a fee or fees 
payable to Counsel. At the moment, there is no right of proof in respect 
of those fees. Do you think that there ought to be a provision somewhere 
in the Act that if those sums are identifiable there should be a right to 
payment 'in full, on the ground of their being trust monies? I appreciate 
that the case can very rarely arise in practice, because they are usually 
hopelessly intermixed with other monies. - (Mr. King): There is a very 

substantial case pending now, where Counsel's fees have not been paid by a 
defaulting solicitor, but it will not come to the Courts, - (Mr, Heap): I 

think the answer to your question is, yes. 

2377. I should have thought so. Oddly enough, the General Council of the 
Bar do not seem to want it. - There is a strong moral claim for it. 

I think the answer is, yes. 

2378. I do not know that it Is necessary to put anything in, in view of 
the fact that trust money does not vest in the trustee. Perhaps it 

would be a convenient point to break off until Wednesday. - I think so. 



(The proceedings were adjourned) 
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TWENTY FIRST DAY 



Wednesday, 31st October, 1 956 



Present 



HIS HONOUR JUDGE BIAGDEN 
MR. H. BEER, G.B. 

MR. C.E.M. EMMERSON, F.C.A. 

MR. H. LLOYD WILLIAMS 

MR. H.E. PEIRCE, O.B.E., J.P. 

MR. B.E.P. MAOTAVISH ) 

MR. C. ROY WATERER, I.S.O.) 



(Chairman) 



(Joint Secretaries) 



(For Law Society' s written evidence see page 334- above) 



EXAMINATION OF WITNESSES 
Mr. Desmond Heap, LL.M., L.M.T.P.I.) 

Mr, Gilbert Arnold King ) Representing the 

Mr. Sidney Pearlman ) Law Society 

Mr. Geoffrey Render Proudlove, M.A. ) 



Called and examined 

2379. Chairman : We were dealing last time with your suggested new act of 

bankruptcy and petition against a solicitor. Why do you want the 

Council of the law Society to be the only person who can petition on that 
act of bankruptcy? - (Mr. Heap): It arises out of the matter of 

professional discipline which is rather centred on the Law Society. The 
Law Society is responsible for securing discipline throughout the 
profession. This new act of bankruptcy arises so much from matters of 
discipline that it was felt it should be left exclusively in the hands of 
the Law Society. We are asking for this additional act of bankruptcy in 
order to strengthen the law Society's hand, and only the Law Society's 
hand, in dealing with professional discipline. 

2380. Surely, if you get your act of bankruptcy, in the unlikely event of 
some outside creditor being prepared to present. the petition, would 

that not save you trouble? - We are the only ones, of course, who can 
bring about the freezing order. It is keeping the control of the matter 
in our own hands that we are very keen about here. 

2381. On the other hand it would be the only act of bankruptcy in which 
there was any distinction as to the petitioning creditor? - We are 

aware of that, and we are asking for it really to help us with our running 
of professional discipline. We put our request in that way. 

2382. I think if any other profession wanted similar treatment it is up to 
them to come to us and apply for us to recommend it. - You realise 

that this is a matter which particularly involves clients' money; that is 
the background to this quite unusual request which we make here. I think 
Mr. Pearlman would like to add a word. - (Mr. Pearlman) : If I may add to 

these observations by saying, if this was an act of bankruptcy available 
to all and sundry as an act of bankruptcy, it would really be a dead 
letter because of the practical difficulty of any member of the public 
being able to establish proof of it for the purpose of a petition because, 
as I understand it, there is no publicity given to a freezing order. 

From a purely practical point of view, if the Law Society had obtained a 
freezing order, no creditor would be able to prove that act of bankruptcy 
unless the Law Society was willing to co-operate fully and give him the 
evidence to prove it. 
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238 3* Supposing the Secretary of the Law Society was subpoenaed, he would 
have to come and prove it? - Before that, you have to allege in your 
petition that the following act of bankruptcy, to wit - has been committed 
and nobody would be able to allege in the petition that which is necessary 
before you can get someone to prove it. Therefore, if it was the general 
act of bankruptcy, I feel it would be a dead letter so far as the public 
was concerned. 

2384. That would mean there would be no harm in making it a general act of 
bankruptcy although it would be very unlikely that any member of the 

public would avail himself of it. - I cannot see, speaking for myself, 
that there would be any harm because the public could not take advantage 
of it, yet on the other hand the Law Society, as Mr. Heap mentioned, does 
desire to retain control. 

2385. Whichever way it is put, whether the right to petition is restricted 
to the Law Society or not, it is still an act of bankruptcy which 

could still be used for the purposes of the doctrine of relation back? - 
les, and it might be available for several acts of bankruptcy. 

2386. It would be an advantage to the creditors? - I think it would be. - 

( Mi?. Heap): May. I add that this is a matter of very grave concern 

to the Law Society. As our written memorandum says, as much as three 
months or more may elapse before disciplinary procedure could be carried 
through, and a lot of damage can occur in that period of three months. 
Another point has not been mentioned so far. There is of course to be 
considered in this connection the compensation fund. As the Committee 
may know, the Law Society has established a compensation fund out of which 
compensation is payable to clients in cases where solicitors do the wrong 
thing. It is well known that by recent Act of Parliament the Law Society 
have had to increase the contributions to the compensation fuhd. There is 
an explanation for this which we need not go into today. It is a fact 
that the contributions have had to be increased. We feel that if we could 
have this stricter control over a matter of discipline it would lead to 
safeguarding the public generally, and also to safeguarding the compensa- 
tion fund. 

2387. I fully appreciate that. It seems to me the points of major 
importance are to create the act of bankruptcy, and secondly that 

the Law Society shall be deemed to be creditor for £50, and it is of 
secondary importance whether it is restricted to the Law Society or open 
to other persons, because in practice other persons will not be able to 
use it except in very exceptional cases. - There is a point on the matter 
of whether it Is necessary for the Law Society to be put into this 
interesting position of being deemed to have a debt. I am not ready to 
offer you any help today but we are thinking about it and we are going to. 
have some suggestions to make to you on Monday. 

2388. It seems innocuous anyhow because, though you will ultimately have a 
right to prove in respect of payments out of the compensation fund 

to the injured clients, you cannot possibly tell,, at the time you want to 
put the petition on, in pounds, shillings and pence how much that will 
amount to. It is a very interesting subject but you will let us have 
your final views on Monday? - We will.. 

2389. That brings us to your next suggestion which is that a. judgment 
should include conviction for an offence involving money. The only 

difficulty I see about that idea, and it seems to me myself a very 
attractive one, is exactly how you are going to word the Section, because 
nearly all crimes involving dishonesty involve money directly or 
indirectly. Do you think it would be enough to say that final judgment 
should include a conviction for a crime resulting in a debt owing by the 
debtor to the creditor? - (Mr. Pearlman): Could.it be taken by stages? 

If a person is convicted on indictment - say, for. the moment, of larceny 
of a sum of money from his employer, then the employer, if he wished to 
enforce that as a civil debt, must go through the solemn farce of issuing 
a writ and obtaining judgment to which the man can have no defence, 
although he may attempt to put forward a defence. Before we get to 
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bankruptcy, and taking the ordinary procedure, what we would like to see, 
although.it may be strictly outside the terms of your reference, is that 
the person who has been defrauded, or the victim of the fraud, should be 
able to obtain a certificate of conviction from the Central Criminal Court, 
if the debtor be convicted there, take that along to the central office of 
the Supreme Court and then proceed to register that as a judgment in the 
same manner as today. If a debtor obtains his discharge subject to a 
judgment being entered in favour of the trustee for, say, £500 > which he 
frequently does, that judgment is then entered as a judgment in the 
central office. So there we begin by having a judgment recorded in the 
central office of the Supreme Court. We know that a judgment entered 
pursuant to a condition of obtaining discharge may not be executed upon 
without the leave of the Bankruptcy Court. We suggest that such a 
judgment obtained or registered as the result of criminal proceedings 
should be a judgment capable of execution in the same way as any other 
judgment. Then the next step is, having become a judgment of the High 
Court, it will then be a final judgment for the purpose of Section, I 
think, l(l)(g). I do not think you can go further than that, 

2.390, Could you not go by a shorter route and provide under Section l(l)(g) 
that a conviction for a crime resulting in a debt by the debtor to 
the creditor should be included in the term "final judgment"? - That would 
be sufficient. 



2391 • That would mean you get your certificate of conviction. Instead of 
taking it to the High Court and registering it there you could take 
it straight to Carey Street and take out a bankruptcy notice? - If one 
goes as far as that it would be rather a curious position if only a 
bankruptcy notice and petition could be presented on such judgment and 
that the creditor would be deprived of the right of execution normally 
otherwise provided. 



2392. Yes, but the one provision would be clearly within our powers and 
the other mould be outside the powers of this Committee. - I fully 

appreciate that. 

2393. I think it would be up to those who are responsible for the Rules of 
the Supreme Court to make any necessary modifications to ensure that 

the conviction could be executed on. - Really what we are suggesting here 
is an assimilation of the Continental procedure in which criminal proceed- 
ings are taken jointly with claims of civil debt and only involve one 
trial. 

2394. It is a very good idea in principle, I think. We have to be rather 
careful about the wording because . you would not, for example, be in 

favour of allowing a bankruptcy notice to issue on a judgment for steal- 
ing, not money, but money's worth? - No, I would not be in favour of that, 
but we have in mind the crimes of, say, fraudulent conversion, larceny 
from an employer, embezzlement. 

2395. And false pretences resulting in obtaining money? - Yes. For that 
the man would have been convicted on indictment of either fraudu- 
lently converting the sum of X pounds or stealing the sum of X pounds. 

2396. What about obtaining credit by a fraud? - I am not sufficiently 
familiar "with the language of a criminal indictment for obtaining 

credit by fraud, but obtaining credit by fraud is generally a bankruptcy 
offence, 

2397. It is the only offence in the Debtors' Act that you do not have to 
prove the man is an undischarged bankrupt. If it is of any 

interest to you, there is a very learned article in the last Law Journal 
about the distinction between obtaining credit by fraud and money by 
false pretences. There are two decisions of the Court of Criminal 
Appeal which are absolutely irreconcilable. Once you get him obtaining 
goods by false pretences or stealing goods, you are apt to get 'into an 
argument about the true value of the goods, and I do not think you can do 
that in the circumstances. It must be limited, I think, to money. 
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I was -wondering also about obtaining negotiable instruments by false 
pretences, — I -would like to see that but I envisage a number of 
difficulties. I think one must restrict it to obtaining money, other- 
wise you will have a man having a bankruptcy notice or petition put on 
against him for having done wilful damage. 

2398. Supposing I go with some cock and bull story to Mr. Waterer and get 
him to give me a cheque for £50 and I succeed in cashing it and am 

duly convicted, then your procedure should be applicable? But if he dis- 
covers the fraud in time and stops the cheque, it should not? - That is 
right. 

2399. I should have thought it would be safe to say final judgment 
includes conviction for a crime resulting in a debt owing by the 

debtor to the creditor. - Would it not be better to follow the statutory 
forms of indictment for this sort of offence? 

2400. It means spinning out the Section to such inordinate length if you 
have to specify every single crime with particulars that would 

appear in the indictment. I was rather seeking a short formula to cover 
all cases. - I would like the opportunity to consider the language you 
would suggest to define a final judgment. 

2401. Another suggestion you make is that a fine should be enforceable by 
the procedure of bankruptcy notice and I do not myself see why not. - 

I see no reason why it should not, because the Customs fines at the moment 
can be very high. There was a special statutory regulation, I think. 

2402. Mr. Emmerson : Under the Defence Regulations? - Yes. 

2403. Chairman : I was wondering whether one could not make it 

comprehensive. I had thought of putting in, that final judgment 

should include a sentence imposing a fine, and also this other suggestion 
of yours, an order of a Court of summary jurisdiction directing payment of 
rates. But on subsequent thoughts I was wondering whether one could make 
it more comprehensive, and say, any order by any Court. That would 
include rates, fines, and indeed if the petitioner's solicitor was the 
petitioning creditor, the divorce costs. - I think you have some knowledge 
of the particular case to which we refer on the question of divorce costs. 

I think we share the recollection. 

2404. Indeed we do, but that would go some way to meet the difficulty about 
• divorce costs. - Of course the position in the case of Re Cherfas, in 

"which we were both concerned, now under a nom de plume, was that the 
Divorce Court created an artificial debt by ordering payment of part of a 
larger sum of damages to be paid directly to the petitioner, without any 
undertaking for payment into Court. 

2405. There would not be any difficulty in appropriate cases in getting the 
Divorce Court to make an order in that form, and if you adopted this 

form of words it would enable the petitioner to issue a bankruptcy notice 
and in due course present the petition. - On that basis would the Divorce 
Court then be able to continue to exercise its control over the damages, 
which it still likes to do? 

2406. No. I think that in so far as it makes the amount directly payable 
to the. petitioner it loses its control, does it not? - Yes, We do 

suggest that there should be some way of enabling a petitioner to petition, 
notwithstanding that he has already given an undertaking to the Divorce 
Court to bring the money to Court, which at the moment is fatal to such a 
petition. 

2407. You mean we shall have to amend the Section dealing with conditions 
on which a creditor can petition in such a way as to make it clear 

he does not lose his right by reason of any other undertaking? - Yes, and 
I think that was part of the argument of the other case. 
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2408. To come back to this suggestion of convictions and fines and so on, 
if -we could find a comprehensive form of words to cover all orders 

directing the payment of money, that would please you? - That would, hut 
from my recollection of having seen a certificate of conviction in a 
criminal court, say of the offence of larceny, it does not include an 
order of repayment. 

2409. No, hut you could put an artificial clause into the Bankruptcy Act 
that it should he deemed to do so. - That would cover the point. 

2410. I do not know if you want to say any more about this question of 
conviction. It is obviously a matter which requires careful think- 
ing over. - I have two more points on that. They are afterthoughts. 

Are you going to restrict it to conviction on indictment? 

2411. I do not see why we should. Could it not apply equally to summary 
convictions and conviction on indictment. - It depends really in 

what part of the country the conviction may take place. If it takes 
place in a large city where there are a number of practitioners, then 
there may be no harm, but in more remote parts of the country injustice 
might ensue, as occasionally a person of low intelligence does, I believe, 
plead guilty to an offence of which he is not really guilty, in these 
remote police courts from time to time. 

2412. Would not the remedy for that be that, when it comes to a petition, 
the Court would have the power to look behind the judgment? - If the 

Court t is given that power, I would be content. 

2413* It surely is inherent, is it. not? I remember the Registrar being 
invited to look behind the judgment of the House of Lords on one 
occasion on a petition, - I do not mind them going behind it at all, 

2414* I should have thought it was clear, without any amendment of the law 
relating to petitions, that the Court, on petition, could consider 
the question whether the conviction was right, including the case where a 
man pleaded guilty under misapprehension. - Is one not running into the 
danger of the Court saying the conviction was wrong? 

2415. I am not unduly terrified of that myself. I do not see why it 
should not. The Registrar could say the House of Lords was wrong 

now, if he likes. - (Mr. King): The Court can enquire into any judgment 

debt, otherwise the debtor might consent to the signing of judgment and 
defrauding other creditors. - (Mr. Pearlman) : The other point is that 

there should be some protection to the debtor or person convicted, that 
the judgment which is deemed to have been given against the debtor ' s hould 
not be enforced until the time limit for appealing against the conviction 
should have expired. 

2416. Does he want any more protection if the judgment is on conviction 
than he has if the judgment is a judgment of the civil court? He 

can say "I am appealing and I want a stay". - Any Registrar sitting in 
bankruptcy would of course adjourn the petition until after hearing the 
appeal. 



. matter of course. - Yes, I do not press that 



2417. Yes, almost as 
point . 

2418. In the next paragraph we are dealing with the act of bankruptcy tv 

- -h ™ d holding. We were proposing to recommend that the act 

of bankruptcy should be the seizure, and to provide that the execution 
creditor should, be protected if he can manage to hold for 21 days without 
l that goes some way to meeting your point. 

It would make the proof of the act of bankruptcy a good deal simpler. 

You have only to prove that the execution was levied. - I am not applying 
my mnd at the moment to the alteration in the basic law that the act of 
bankruptcy shall be the seizure. This paragraph 3 is only directed to 
the question of facilitating the burden- of proof which could so easily be 
given by a certificate from the sheriff, or the sheriff's officer in 
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preference to an affidavit sirom by the same man. That is the only point. 
Reverting to your suggestion that the mere seizure should be an act of 
bankruptcy, I think this might create certain injustices and I ■would not 
favour it, having regard to the consequences which can follow the commis- 
sion of an act of bankruptcy. It frequently happens that immediately 
after seizure i.e. the putting into force of the execution, the execution 
is paid out. It seems to me to be wrong, therefore, to make this a new 
act of bankruptcy. 

2VI9. The suggestion in your paragraph 5 is a very small matter we can 
deal with quite easily. - That was the only point to which the 
paragraph was directed, 

2420. It is rather a matter- that should be dealt with by Rules. - It can 
be dealt with by Rules provided the Rule is intra vires. 

2421. I do not see why you should necessarily require any affidavit 
because after all the man in possession is an officer of the Court 

' and acts on reports from his own officers. - He can be an officer of a 
different Court, 

2422. He is a judicial officer anyhow. - Yes. We are only directing 
this to the method of proof. 

2423* It is a matter for Rule really, I think. - I think so. 

2424* I think the same applies really to what you say next. The doctrine 
that the Court can go behind the judgment on petition but not on 
hearing of an application to set aside a bankruptcy notice is again a 
matter of practice, is it not? - I think it is a matter of substantive law 
at the moment. For example, if the Court refuse to consider the appli- 
cation to go behind the judgment and did not apply its mind to it, I think 
it could be said that there had been no judicial exercise of the 
discretion. 

2425. Possibly, I see you suggest, where the debtor or person alleged to 
be a debtor invites the Court to go behind the judgment, it should 

adjourn the matter to give him a chance to make . application to set the 
judgment aside. I do not quite see what the advantage would be. Why 
should not the Court itself look into the matter straight away? - Once the 
Court begins to look into the judgment it might be running into a jumble 
of facts without any proper pleading. We know that is dealt with by an 
application in the High Court or County Court, to set aside the judgment 
regularly obtained. The Court hearing the application will, if they 
accede to it, do so on certain terms and those terms generally involve 
the condition that the defendant will bring into Court a sum of money, 
paying the costs. It is for that reason we suggest that it should be 
adjourned rather than adjudicated upon by the Court in bankruptcy. - 
(Mr. King): There is a danger that you get a fraudulent judgment between 

the two parties which the Court ought to enquire into. It affects the 
other creditors. 

2426. It is the other creditors who are the victims of his fraud. - It 
might be a relative and he might get a judgment to which he is not 

entitled. - (Mr. Pearlman) : The bankruptcy is for the benefit of all 
creditors generally and not one specific creditor. - (Mr. King): There 

might not be a debt. - (Mr. Pearlman): Then it would be examined by the 

trustee after the first meeting for the purpose of dividend. 

2427. Do you really think the powers to amend a bankruptcy notice ought 
to be increased? - I think they should provided that no injustice 

ensues. 

2428. I know they are limited but after all the issuing out and serving of 
a bankruptcy notice is a serious step and I should have thought it 

■was up to the creditor to have his tackle in order. - It can have silly 
results. I use the expression because I think it is silly in. the sense 
that it is highly technical without any comparative advantage,, ip the... n . . 
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debtor or to the creditors genemlly. There lias been a judgment debt of 
£174- 13s. Id. The judgment debt ms described in the bankruptcy notice 
as £174 13s. Od. The debtor ms required to pay £174 13s. Od. instead 
of £174 13s. Id. and that application to set aside the bankruptcy notice 
succeeded because the judgment debt ms not properly described in the 
bankruptcy notice. To cover that sort of case I think there should be 
power to amend the bankruptcy notice, not by increasing the amount payable 
under the bankruptcy notice. We just feel that the Court should have a 
discretion on the subject. 

2429. On page 7 of your memorandum, paragraph 6, you deal "with the 
question of the fine and order for payment of rates. I think we 

have already discussed that and the comprehensive definition for the words 
"final judgment" to include these things, which would meet your point? - 
(Mr. Heap): Yes. 

2430. And paragraph 8 - all those things hang together. We shall have to 
consider a definition of "final judgment" which will include all 

those things. - That includes paragraphs 2, 6 and 8, 

2431. They all inter-link? - I think so. 

2432. Paragraph 9 raises really a very small point. I do not know if 

you want to say any more about it. We have read your memorandum 

on the subject. - (Mr, Pearlman): I think the point is made sufficiently 
clear in the memorandum and if you are satisfied with it, I have no more 
to add. 



2433* 1 think the point made by the Law Society is, where the act of 

bankruptcy is the non-compliance by the debtor with the requirements 
of a bankruptcy notice, the onus should be upon the debtor to show that he 
has satisfied the judgment, and not on the creditor to show that he has 
not satisfied the judgment; not on the creditor to show that the judgment 
is still in force. - That is precisely so. 



2434. This matter on page 8 is quite clearly outside our terms of 
reference. - We just thought it rather hard, if the petition should 

be dismissed, that some poor debtor has to pay such a high fee. 

2435. Some poor creditor. - Or creditor, but frequently it is the debtor 
who pays if the petition is dismissed by consent, because the debtor 

pays out the petitioning creditor together with his costs of the petition. 
There is a public examination in other cases. 

2436. If there were a power to appoint a person other than the Official 
Receiver as interim receiver, would it not result in some duplica- 
tion of costs? - The sort of receiver we have in mind in paragraph 11 is 
a receiver who will just preserve the position without imposing upon the 
debtor the stigma of bankruptcy which the appointment of the Official 
Receiver as interim receiver now has. 



2437. Mr. Emmerson : What rights would the interim receiver have? - Such 
rights as the Court might confer upon him by the order appointing 

the receiver, in the same manner as a receiver appointed in an action to 
collect the rents and profits and hold them pending the determination of 
the ownership of the rents and profits on trial. 

2438. Chairman: Any person who owes money to the estate and is approached 

by the interim receiver will necessarily know there are some pro- 

ceedings in bankruptcy pending? - That is provided that they should, but 
when the Official Receiver is appointed as interim receiver now he pro- 
ceeds to do for all practical purposes what he would do immediately after 
a receiving order. 



2439. Is that not to the advantage of everybody? - It is anticipating the 
. . . of a receiving order and for that reason the Court is dis- 

inclined to appoint an interim receiver unless it is prettv certain that 
a receiving order mil ultimately follow, and it is not q Ste prSeo^g 
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the position in the same my as the position is preserved in an action, 
say, over the ownership of property. 

244-0. I do not think the comparable thing is the receiver appointed in an 
action, surely the comparable thing is the existing po-wers of the 
Official Receiver as interim receiver, -with the unofficial interim 
receiver whom you suggest. It seemed to me really the same thing under 
a different sort of label. - We do not press that point strongly. 

2441* Another quite small point is that you want the Official Receiver to 
have power to appoint a manager off his own bat, so to speak. - 
(Mr* King): It is a question of convenience really. There seems no 

reason why the Official Receiver should not have that power. 

244-2. Except of course that the appointment of a special manager 

necessarily involves some expense and I should have thought in 
most cases the Official Receiver would be rather reluctant to incur that 
expense on his own responsibility, without anybody asking him. - I suppose 
you could protect them by an indemnity by the creditors. - (Mr. Pearlman) : 
Our suggestion is that the Official Receiver can do it if he wishes to do 
so without referring to the creditors, but in practice normally he will 
only exercise that right if he feels sufficiently protected. 

2443* Have you ever met a case where an Official Receiver wanted to 

appoint a manager and no one had asked him to? - (Mr. Heap): The 

answer is no, we have not. 

2444. Mr, Lloyd Williams : I gather you are not pressing that paragraph 

either. - No, I think not. 

2445* Chairman : On your paragraph 13, have you ever heard of the power 

under Section 12 being applied? - (Mr. King): To my knowledge I 

have never heard of it being applied. 

2446. It is quite true, it may be unnecessary in view of the general power 
to rescind given by Section 108(l), but Section 12 is, as it were, 

quite harmless, is it not? - Yes, it gives the Court a discretion, I 
suppose. 

2447. It overlaps with Section 108(1 )? - (Mr. Pearlman); The case on the 
point here I think is Re Rothfield. He was made bankrupt in 

England and in Scotland. Then I think he devised the idea of filing 
petitions against himself to avoid committed orders on judgment summonses 
and successful applications were made to rescind the receiving orders. 

2448* You do agree in fact the Section does not do any harm even if it is 
unnecessary? - (Mr. Heap): I think this is another case which we 

are not going to press. - (Mr. King): It is unimportant. 

2449. When you framed paragraph 14 of your memorandum, had you by any 
chance overlooked the existing Bankruptcy Rule 1 87? It gives power 

to the Official Receiver to extend the time. Something to that effect 
has been there a long time. You have some doubts about the validity of 
the Rule, have you?. - (Mr. Pearlman): Yes, my Chairman suggested I should 
express the view which I hold, that Rule 187 is at the moment ultra vires 
because Section 14* sub-section (2), which requires the debtor to file the 
statement of affairs within a certain period of time, gives the Court 
power, and the Court alone, power to extend. 

2450. You mean the Rule gives the Official Receiver power to do something 
which by the Act is limited to the Court? - Precisely so. 

2451. It would meet your point - "but the Court or the Official Receiver 
may extend the time"? - Precisely. 

2 452. Mr. Emmerson : On paragraph 14, I do not quite follow this question 

of the payment for the preparation of the statement of affairs. 

If the assets are insufficient to pay for it, where do they come from 
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out of the estate? I am afraid I do not follow that. - I would be in 
favour of letting the Board of Trade provide one of its officers to do the 
statement of affairs in some of these cases. 

2453. You say in your statement "at the expense of the estate" and pre- 
viously you say "where there are not sufficient assets". - If we 
add - "at the expense of the estate, if any", - (Mr. Heap): We have that 

in. 



2454. Mr, Lloyd Williams : But in fact surely now one of the clerks or 

officers in the Official Receiver's department does help the debtor? 

- Yes. 



2435* Mr, Eramerson : I do not see how it can be at the expense of the 

estate if the estate has no assets. - (Mr, Pearlman): I think it is 

an inconsistency in our language. 

2456. The existing state of affairs is fairly satisfactory, is it not? 

At the moment a clerk or somebody from the Official Receiver's 
office, a clerk or examiner or someone does help to prepare the statement? - 
It depends on the kindness of the examiner, but I think sometimes debtors 
can be helped, particularly when they are not very educated. 

2437. Chairman : If we nay pass to the next point, I do not myself quite 

see the advantage of altering the language of Section 15(4) so as to 
enable only a creditor whose proof has been admitted to question at a 
public examination. If the debtor has not filed- the statement of affairs 
he can be dealt with. The four day order is usually made and if he does 
not apply he is committed. That is adequate, is it not? - Yes. We do 
not think it could be done otherwise, because of the possible injustice to 
the debtor. It is directed to avoiding possible abuses. At the moment 
the person - I will not call him a creditor at this moment - can, after a 
receiving order, having mailed proof of debt by post to the Official 
Receiver, attend at the public examination and question the debtor freely 
so long as the Court may permit, and all he has got to do is to tender a 
sworn proof. That proof might be the subject of considerable contention 
between the debtor and the creditor, and of continuing contention. We 
feel that, before a person should be entitled to cross-examine the debtor 
at his public examination, there ought to be some safeguard to prevent a 
person, before there has been some sort of adjudication upon his proof, 
from exercising the right conferred upon him by subsection (4) of 
Section 15. 



2458. Would not your recommendation have the effect possibly of excluding 
a good many genuine creditors from the right to examine the debtor 
merely because there had not as yet been time to consider and adjudicate 
proofs? - With respect, no. ’ 



2459. This is advocated for the purposes of voting, I see. - For the pur- 
poses of voting merely, either •wholly or in part. 



2460. Supposing the proof had not been tendered in time for the first 

meeting? - The Official Receiver could still say that this parti- 
cular proof, if it had been received in time, would have been admitted for 
voting and thereby give the creditor’ the right to be heard. 



2461. That means we would have to create some sort of machinery under 
,, the proof could be hypothetically admitted for voting purposes 

though it was tendered too late for the first meeting? - That is°so. 



2462. It would be rather a strange piece of machinery, would it not? The 
?? udd ke sees the notice in the paper, tenders the sworn 
proof of debt to the Official Receiver who says "It looks all right I 
should have admitted it for the purpose of voting if it had been in' 
time"? - That is right. 
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24^3 • Mr, Ernmerson : I have not followed "where the injustice to the debtor 

comes in. - Anybody may attend and question the debtor, provided he 
had tendered proof before the public examination. 

24-64. Yes, but where is the injustice in the questioning? Where is the 

injustice to the debtor that somebody is able to ask him questions? — 
He will ask the debtor questions "which are on points wholly irrelevant to 
the issue. - ( Mr. Ernmerson) : The Registrar can stop him if he is asking 

questions which are wholly irrelevant. 

2465. Mr. Lloyd Williams : Are we to assume the debtor is more honourable 

than the creditor? - No. The point I am trying to make is that 

questions can.be put to a debtor by a person who should not be authorised 
to put them. 

2466. Chairman : Yes, provided that person is a busybody or perjurer. - 

He need not necessarily be a perjurer; it can be someone who feels 

he has a bona fide claim, a right which nobody would concede. 

2467. Mr. Lloyd Williams : It is one of the few things the creditor has 

rights on, is it not? - I do not press this, but I have heard abuses 

by people having put in proofs for next to nothing, for example proofs 
which have been subsequently disallowed, taking up an enormous amount of 
time of the Court on cross-examination of a debtor in a matter in which 
the alleged creditor has not been at all interested. 

2468. Chairman : Whether the thing is left as it is, or altered, there is 

always the chance of abuse, I think, is there not? - There is always 

that chance but there is no remedy there for this sort of abuse, 

2469. In the other part in which you deal with Section 15 of the Act, you 
want the word ’'specially" deleted, before "employ a solicitor". 

Does that matter? In point of fact the receiver never does. - There is 
one small point, dealing with subsection ( 4 ), that the person examining 
the debtor must be his representative authorised in writing. We feel it 
is unnecessary that the person questioning the debtor should be the 
authorised representative in writing of the creditor. For example, 
counsel or a solicitor, on the construction of this Section, could be 
called upon for the authority in writing of the creditor. 

2470. The counsel produces his brief. - That is so, but not in the case of 
solicitors. It just seems anomalous that that should be in, 

because I do not think it is the practice of Courts in bankruptcy to per- 
mit unqualified persons to appear as representing creditors. 

2471. What would you like "the creditor or solicitor or counsel on his 
behalf"? - Yes, that is quite adequate' protection. 

2472. That would definitely exclude the amateur lawyers, or a partner, or 
a director of a limited company, or a husband for a wife. - He 

could send a partner. 

2473. We might consider cutting out the words "in writing". You are not 
worried about the deletion of the word "specially", are you? 

Subsection (5) is pretty well a dead letter. - (Mr. Heap): ■ No, we are 
not very worried about that, 

2474. Subsection (6) - where the trustee is not in fact ready to go ahead, 
the examination should be adjourned until he is? - Yes. 

2475. Might not that in effect involve compulsory adjournments at the' 
insistence of a dilatory trustee? - The Court will insist that they 

3-0 go ahead and order the officer of the Court to deal with it at a 
certain date. 

2476. Your suggestion is that the examination should not be concluded 
until after the trustee has had an adequate opportunity for prepar- 
ing himself? You think the Court should make up its mind what opportunity 
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would be adequate, to say ’’Another thrse weeks mil be quite enough for 
you. We v.111 adjourn till three weeks from now and then you must go 
ahead"? - Yes, the Registrar taking the examination would say "This is 
adequate time and you have got to be ready to deal with it". 



2477* Mr. Lloyd Williams : Is not that a matter of practice for the various 

Courts? - (Chairman): I should have thought it was a matter of prac- 
tice now with Registrars, Do you not think it might be better left to the 
discretion of the Court? - I have known cases of the public examination 
being closed within a very short time of the trustee having taken over from 
the Official Receiver. 

2478. Mr. Lloyd Williams : Is not that the trustee's fault -that he does not 

ask the Court to adjourn the examination? - It may well be the 

trustee's fault, but the burden generally falls upon the solicitor who 
comes in at a later date. 

2479. There is still power to re-open the examination if the trustee 
applies? - There is the power to do so but it is rarely exercised 

and even then only in exceptional cases. 



2480. Chairman : In fact I think the power to re-open a public examination 

flows from Section 108, does it not, the general power of the Court 

to rescind or vary any order made? - (Mr. King): Yes, Section 108. 

2481. And it is used? - (Mr. Pearlman) : It is used a lot, but not so much 

as regards public examinations. 



2482. On compositions and schemes, your first suggestion is that it should 
be obligatory on the Official Receiver to apply to the Court for 
approval* If that is done no debtor would make the application, would 
he? He knows, if he leaves everything alone, the Official Receiver has 
got to make the application. - (Mr. King): There would have to be some 

provision in this as drawn here to provide for the payment of fees because 
there would be fees payable on these applications, and if this was adopted 
you could not expect the Official Receiver to make the application unless 
he was put in funds, so there would have to be some variation of this as 
drawn. - (Mr. Pearlman): On this paragraph 16, I suggest that, as a 

matter of practice after the creditors should have approved the composi- 
tion it will be obligatory upon the debtor to deposit or cause to be 
deposited with the Official Receiver a sum sufficient to pay the approved 
composition and all Court fees payable on the application to the Court 
for the approval of the composition. 



2483. What about the case of a scheme? He would then have to pay at 
least the amount of the Court fees? - Yes, and then the Official 
Receiver, on being put in funds to whatever extent may be necessary or 
proper, -would bring the matter before the Court. 



2484. Would there be any advantage in that over the debtor bringing it 

before the Court himself? - It is in the debtor's interest to do it, 
but these schemes are not very frequent. Putting it practically, if 
either Mr. King or I had a scheme tomorrow we would have to look it up. 

We would not be able to do it on our head. As Official Receivers have 
more practice of these things than anyone else, the Department could, I 
think, do it much more easily. As one goes more and more into the wilds 
of the country there are fewer and fewer practitioners who have the 
experience to ao these things, and we consider it would be more convenient 

^ application if the application were set down and 
prepared by the Official Receiver. 



2485* You want there to be a discretion in the Court to 
public examination where it approves the scheme 9 - 
suggest. 



dispense with the 
■ That is as we 



2486. As it is at the moment, the public examination has to be held and it 
is more or less a solemn farce? - It is a solemn farce franklv and 

Put & uTa aS hrVh tr ° U ^ e , to P ut U P- a scheme he does not want to 
put up a scheme if he has still to go through his public examination. 
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2487 . But -what we were provisionally suggesting at the moment is, it should 
not he proceeded with in oases where the scheme provided for payment 

of 20s. in the pound; hut you would go further and give the Court power to 
dispense with it, whatever the amount? - Whatever the amount. I think 
there is a restriction, the amount of oomposition should be not less than 
5s. in the pound. 

2488. That is already there? - That is already there and -we are not 
suggesting any interference -with that minimal limit because the 

Court would have no power to approve the scheme if the composition offered 
were less than 5s. 

2489« The prospect of getting out of this public examination would be an 
encouragement to a debtor to put a scheme forward if he could? - 
Yes, and from a practical point of view the scheme would be better unless 
the creditors saw a likelihood of getting more than in any other manner. 

2490. The Court must have discretion of course? -Yes. 

2491 • You want subsection ( 13 ) amended so that the composition or scheme 
would be binding only on proving creditors? - Yes. 

2492. Would that not have certain disadvantages? It means a creditor who 
has not proved could present a fresh petition and put the whole 
thing back into bankruptcy. - With respect, may I ask you to be good enough 
to read on. "Binding upon those creditors who have proved in the bank- 
ruptcy, or as the debtor may disclose in his statement of affairs". 

2493* Before the scheme goes through of course there has been full 

advertisement of the receiving order and everything? - Only in the 
"London Gazette", and very few people of the general public buy that. 

2494. Quite, but the trade papers reproduce it, I think. - A lot of them 
do. 

2495. And the daily papers? - And some of the daily ones, but I do feel it 
should only be limited in this way because these things can be so 

easily overlooked. Then you get the case of personal representatives of 
a deceased creditor who do not take trade papers. 

2496. I am not quite clear what you want done about the rights of the 
debtor over his property where the composition has been approved; 

must it not depend largely on what the terms of the composition are? If 
the Court rescinds the receiving order, it is clear that his rights re- 
vest as they were before the receiving order? - (Mr. King): Bankruptcy 

Rule 209 directs the Official Receiver to put the debtor or other person 
in the possession of the debtor's property. 

2497. Of course we could put in some subsection to the effect that, where 
on approval of the composition or scheme the Court rescinds the 

receiving order, the rights of the debtor to his property, save as other- 
wise provided in the scheme, shall revive. But is that necessary, do 

you think? Rule 208 says that when making an order approving the compo- 
sition or scheme the Court shall (a) discharge the receiving order, then 
(h) at the same time, unless it otherwise directs, making an order per- 
mitting vacation of the registration of the receiving order in the 
register of writs and orders affecting land. It has got to discharge the 
receiving order. Does that not make it clear that the debtor's rights as 
they were before the receiving order revive except in so far as the scheme 
otherwise provides? - (Mr. Pearlman) : This recommendation is engendered 

from the observation at the foot of page 101 of Williams where the learned 
editor expresses doubts which we echo and, as a doubt is expressed in the 
text book on the subject, we feel the matter ought to be free from all 
doubt . 

jjEr. Lloyd Williams : Are you in some doubt whether in fact Rule 208 

is intra vires? — I think that in fact may be a necessary corollary 
°f what we are saying. 

(The proceedings were adjourned) 
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Called and examined 



2499* Chairman : Gentlemen, there were one or two points in your memorandum 

on which you were going to give us your considered opinion today. - 
(Mr. Heap): Yes. I wondered if, with your permission, I could make a 
statement to you on a matter arising on page 5 of our memorandum, para- 
graph 1, where the Law Society has ventured to ask for a new act of bank- 
ruptcy. We have given some further thought to this point and I would like 
to put these observations to you. The freezing order, about which we arc 
all aware, covers both the solicitor's office account and the client 
account, the client account of course being a trust account and not amen- 
able to a bankruptcy matter. In re a Solicitor, (l 953) Ch. 328 dealt with' 
that very point. Of course a bankruptcy covers not only the solicitor's 
office account but all the solicitor' s assets excepting of course the trust 
account. If the Law Society are going to get control over the client 
account that will necessitate the appointment of a new trustee in place of 
the defaulting solicitor. The Lav/ Society do this usually by one of two 
methods: first of all, either by consent of the solicitor himself under 

some new deed of appointment which is arranged by the Law Society or 
secondly by some order of the Court on the application of the Law* Society 
made under the Trustee Act, 1 925. To give the Law Society a locus standi 
to do. either of those two things the compensation fund, which v/e know all 
about, pays £1 to a client creditor, and the Law Society is then subrogated 
to that client creditor and can itself then apply for the appointment of a 
new trustee of the client account. That new trustee is usually the Law 
Society's own accountant, one Mr. Saunders. That procedure, v/hich goes 
on from time to time and whenever it is necessary, is limited in its opera- 
tion purely to the client account of the defaulting solicitor. It is quite 
a limited procedure and it is usually deferred - this is the practice - it 
is usually deferred until the parallel procedure of some other person taking 
bankruptcy proceedings is completed. When that is done and a trustee in 
bankruptcy has been appointed, our Mr. Saunders of the Law Society and the 
trustee in bankruptcy are then usually appointed new co-trustees of the 
client account. But the trouble is this, this waiting for the couplet ion 
of bankruptcy proceedings by some other party takes time, and the thing 
the Law Society is so worried about is the disappearance* of assets in the 
meantime, because the freezing of the accounts does not stop assets 
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disappearing, particularly assets acquired after the freezing takes place. 
Moreover, the Law Society have met this: sometimes there is no other 

person who is disposed to move in the matter and start "bankruptcy proceed- 
ings going, and sometimes it is difficult, I am informed, for the Law 
Society itself to move somebody else to take those proceedings. So it is 
felt in view of those difficulties - and they are quite real - that the 
Law Society should be given this power of itself having the freezing of the 
accounts made an act of bankruptcy on which the Law Society itself, and 
only the Law Society, should be entitled to lodge a petition in bankruptcy. 
Now why do we ask for that? The object of this new power which is sought 
is to enable the Law Society to act quickLy in the very early stages of a 
solicitor's defalcations. The new power will enable the Law Society to 
set in motion the bankruptcy procedure and thereby save present and after 
acquired assets, and also to save time. It may be asked - I think it was 
put last time - why this power of acting in these circumstances should be 
solely for the Law Society, On that I would like to say this: the power 

to present a petition on the freezing order, based on the freezing order 
if the freezing order is made into a new act of bankruptcy, should be con- 
fined, we venture to submit, strictly to the Law Society, because at that 
stage any disciplinary or other proceedings which the Law Society may have 
in mind against the defaulting solicitor will usually not have been con- 
cluded, For example, the information on which the freezing order has been 
obtained is confidential to the Lav/ Society under the Act of 1 94.1 , The 
terms of that Act, paragraph 5, Schedule 1, empower the Council of the Law 
Society alone to apply for the freezing order, provided they are satisfied 
that the solicitor has been guilty of dishonesty as mentioned in that Act, 
Section 2. It is the same information which we submit should be 
sufficient for the founding of the application for a bankruptcy petition, 
and it is thought that it would not be right that any other body or person 
than the solicitor’s own professional body should have such power as is now 
sought. After all, the thing we are discussing is a solicitor's pro- 
fessional position, it is his professional position which is being 
jeopardised. The matter may well still be before the Disciplinary Com- 
mittee; as far as that Committee is concerned it is still a matter sub 
judice, and for considerations of that kind we feel that the matter should 
be open only, to the professional body, namely the Law Society, which alone 
has power under the 194-1 Act to do the freezing of the accounts. In other 
words, in so far as the Law Society itself is the only body that can 
freeze accounts under the 194-1 Act, just so should the Law Society be the 
only body which could present a petition if freezing of accounts is going 
to be made an act of bankruptcy. If that be accepted the next question 
which arises is, where is the Law Society’ s debt on which it can present 
this petition? There I would like to say this: it may not be possible 

in every case to find some client creditor to come forward and claim on 
the compensation fund, and that may mean, if nobody comes forward to claim, 
that it will be impossible for the Law Society at this very early stage - 
and we want it to be at a very early stage - to take over the client 
creditor's debt so as to enable the Law Society to become possessed of the 
debt and thereby make the solicitor bankrupt. It may be difficult, I 
accept that that may well be so. In many cases the Law Society may be 
able to acquire the appropriate debt on which to found their petition. 

But just in case it should be difficult or impossible in some instances for 
them to get that debt and put them in a position to lodge a petition, I 
think it would be desirable to have a provision - and I think this was very 
kindly suggested by tide Departmental Committee - it would be desirable to 
have a provision whereby the Law Society should be deemed in the circum- 
stances we are talking about to be indebted for. the amount of £ 50 , the * 
requisite amount, in order to found a petitioning creditor' s debt. In 
many instances it may never, as I understand it, be necessary for the Law 
Society to avail itself of that debt, but just in case it should be im- 
possible for it to take over the debt from somebody else I think it would 
be desirable for the Law Society to be put in the position of being 
deemed to have a debt worth £ 50 , 

2500. I have been thinking about. that since we last met. Assume that we 
create this new act of bankruptcy and we provide that the Law 
Society alone may petition on it, there would be no need, would there,, , to 
relate the fictitious debt of £50 particularly to that act of banjguptcy? 
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It would strengthen the Law Society* s hands, would it not, if it was 
deemed to he a creditor for £50 in the case of any solicitor who committed 
any act of bankruptcy? - Yes, I think: so. - (Mr, Pearlman): There would 

he a difficulty there. If the Law Society were to put on a petition for 
the amount of the petitioning creditor's debt, he it £50 as at present or 
whatever sum you may decide to increase it to, I could see great reluc- 
tance on the part of any Court to make a receiving order if the debtor 
comes along and says: "Here is your £50 and also the costs of the 

petition", as so often happens now in the case of a petition in bankruptcy 
by a creditor. That is the difficulty I envisage. 

2501 . Then the Law Society, knowing of the act of bankruptcy, could not 
safely take the £ 50 , could they, as another creditor might apply 

to be substituted? - But of course sometimes you have it that the Court 
brings every pressure to bear upon a petitioning creditor to accept pay- 
ment of his debt and the costs of the petition, and indicates that if pay- 
ment is not accepted the Court may, in the exercise of its discretion, 
dismiss the petition "for other sufficient cause", I have seen that so 
often and one cannot guess what the Court will do in the case of a peti- 
tion by the Law Society. 

2502. I do not think, if I may say so, that that quite answers the point I 
had in mind. Would it do any ham to give the Law . Society a 

fictitious debt in respect of any act of bankruptcy by a solicitor? - Not 
at all, - (Mir. King): Even where there is no freezing order? 

2503. Yes. Suppose a solicitor gives notice of suspension of payment, 
the Law Society might think it proper to put a petition on. - 

(Mr. Pearlman): There would be no objection to it at all, - (Mr. Heap): 

I do not think there would be any objection to that. 

2504. Have you anything further to say on that? - (Mr, Pearlman): I would 
like to add four points in support of Mr. Heap's arguments for this 

new act of bankruptcy. First, the freezing order which is' made the act 
of bankruptcy is a judicial act made by the High Court on an application 
commenced by an originating summons and duly served upon the solicitor, 
and he of course can oppose the making of that freezing order if he is so 
minded. There is the protection there. If he can show cause against 
the making of the freezing order before it is made then of course he would 
not commit an act of bankruptcy if no freezing order was made, so from 
that point of view the subject would have protection. Secondly there is 
the question of time. If a freezing order is made an act of bankruptcy 
one would not have the unfortunate position now that if someone wants to 
put a petition on, first of all it may be necessary to sue the defaulting 
solicitor to judgment and then issue a bankruptcy notice and then present 
a petition, which would take six weeks at the earliest; it is only the 
presentation of the petition which will enable a stop to be placed on the 
bank account. Thirdly, the subject will again be adequately protected 
from the act of the malicious presentation of a petition because that 
would not mean a receiving order would automatically be made ; the Court 
must retain its inherent jurisdiction under Section 5 as to whether a 
receiving order was proper in the circumstances, and in the event of the 
petition being dismissed the Law Society as petitioning creditors would 
be subject to all the penalties of any other creditor, and the diffi- 
culties which every creditor might face, such as a civil action for 
maliciously presenting a petition. Fourthly, I would point out that the 
advantage of a petition is that it does not necessarily mean that the 
receiving order will follow, because the Court as I said earlier would 
retain its inherent discretion. 



2505. But you still want the new act of bankruptcy to be so to speak your 
private act of bankruptcy? - We should like that. 

2506. Do you not think we might make a short cut - the suggestion has 
just been made - by a provision on lines similar to Section 107, 

subsection (4) as it now is? Section 107(4) as it stands provides that 
a Court having bankruptcy jurisdiction can make a receiving order against 
a judgment debtor on a judgment summons in lieu of committal. Would it 
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not be possible also to empower the Court which makes a freezing- order 
against a solicitor to make a receiving order against him at one fell 
gwoop? - I am told that the application for a freezing order is made in 
the Chancery Division of the High Court. 

2507. Yes, which has bankruptcy jurisdiction. - Which has bankruptcy juris- 
diction. I cannot see that there would be any objection to that, 

hut on an application for a freezing order I would like to see your 
suggestion adopted as an alternative method to a petition proper, again for 
the simple purpose of protecting the subject, because from a practical 
point of view when a freezing order is made it is not always present to the 
mind of the respondent and will not always be present to his mind that a 
receiving order in bankruptcy may be made at the same time. 

2508. If you are going to ask for a receiving order at the same time as 
asking for a freezing order surely you would have to give him notice 

of that in your summons? - I should think one should, but I do feel that 
■whilst I would like to keep that, accept your suggestion as an additional 
gift from the mouth of the gods, so to speak, I see certain difficulties 
with respect to it. First of all if one takes the events logically the 
freezing order will be the act of bankruptcy; on a judgment summons the 
Court will only make a receiving order in bankruptcy first if the creditor 
consents and there is evidence before the Court on the hearing of the 
judgment summons that the debtor is hopelessly insolvent. I myself have 
never experienced an order made under subsection ( 4 ); I do not know if 
Mr. King or anyone else has. 



2509. Of course this is a new idea as far as I am concerned, and as far as 
you are, but I do not quite see why if you had the power to make a 

receiving order on the application for a freezing order you would need to 
have your little private act of bankruptcy and your fictitious debt and all 
the rest of it. - Offhand I should not think so, but if that suggestion of 
yours should be adopted it might be desirable to provide that the Court in 
bankruptcy would have the same jurisdiction as the High Court now enjoys 
of making a freezing order. 

2510. It might, yes. We must think that one over. - I have not thought 
it over myself, it just occurs to me that if a receiving order in 

bankruptcy is going to be made against a solicitor on such an application 
it might be better made by the Court in bankruptcy rather than by the 
Chancery Division. 

2511. Supposing it is a country solicitor, surely if the Court makes a 
receiving order under the proposed subsection of Section 107 at the 

same time as making a freezing order the next thing it does is to transfer 
the bankruptcy, proceedings to the appropriate Court. - Yes, it does, but 
the freezing order is made by a Master in the Chancery Division. An 
order under Section 107(4) must be made by a Judge. And whilst' I would 
advocate conferring jurisdiction upon the Registrar of the High Court to 
make such an order, I would hesitate before advocating that the Chancery 
Masters should have such a jurisdiction. But, if I may suggest, follow- 
ing on Mr. Waterer* s suggestion, it would be convenient if the Law Society 
were to be given the like powers as the Crown has of presenting a 
petition in the High Court wherever the debtor may carry on business, 
immediately the order is made the Court could then automatically transfer 
it to the appropriate County Court, because it would be very inconvenient 
for the Law Society and for those who normally advise the Law Society and 
have experience in this particular sphere if they are going to present a 
petition in bankruptcy based on this very technical act, to have to do so 
in a County Court, as there would be no uniform procedure. If it is 
only capable of being presented in the High Court there would be complete 
uniformity of practice. 



2512. While we are on Section 107, I wonder if I might ask your views on 
a problem which came my way today. The order under subsection ( 4 ) 
can only be made by a Court having jurisdiction in bankruptcy; the 
result is, as I see it, that a London County Court dealing with a judg- 
ment summons cannot make a receiving order. - That is perfectly correct, 
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2513- Do you think that is a defect in the law, because it means the 
London judgment creditors are deprived of a right which country 
judgment creditors enjoy? - That is so, unless the judgment summons is 
heard in the High Court. 

2514. Yes, that is true. Do you think that ought to he tidied up? - I 
think it ought to he tidied up. 

2515. Curiously enough it happened that I wanted to make a receiving order 
against a person this morning, and I found I could not, ~ It would 

he very desirable that a County Court Judge in the Metropolitan area, or 
for that matter any County Court Judge wherever sitting, should have the 
same powers. If, for example, you sat today in 'Westminster and tomorrow 
at Barnet, that you should have no power to do at Westminster what you can 
at Barnet is absurd. 

2516. I know, it is rather absurd. Do you want to say any more about 

this freezing order business? - (Mr. Heap): I was just going to 

add one point. You, yourself, were good enough to refer a few moments 
ago to what you called the Law Society's private act of bankruptcy, and I 
am not going to run away from that expression. The Law Society have had 
the hardihood to persevere in this application to you that they really 
should be given this private act of bankruptcy because it is the Law 
Society - I dare say the Committee have got this point in mind but I want 
to stress it again - it is the Law Society who have the responsibility by 
statute of running the compensation fund, and we do feel that we really 
must do anything we possibly can to give additional protection to that 
compensation fund. It is well known of course that the contributions to 
it have recently had to be doubled, and anything that will help to prevent 
the making away of assets in a way that the freezing order simply does not 
do is a thing which the Law Society thinks very desirable from their point 
of view. Therefore they venture to put before you this kind of machinery 
which we have outlined today. 

2517. We will certainly bear that point in mind. - We shall be very greatly 
obliged if you would. 

2518. I think the next point is the registration of deeds of arrangement? - 
Yes. I think your question was, should deeds of arrangement be 

registered even if they only convey property. We were not looking at it 
at all, rightly or wrongly, in that way. We' felt that the motivating 
factor behind the registration of deeds of arrangement was publicity; it 
was to secure notoriety to protect the public from dealing with a man who 
might not perhaps be able to meet his obligations. If it be accepted 
that publicity is the thing, then in our opinion they should be registered 
whether or not they convey property. - (Mr. Pearlman): I am in complete 

agreement that it is in the public interest that there should be as much 
publicity given to private arrangements with creditors, so that creditors 
may not give unnecessary credit without the remainder of the public being 
aware that the debtor has failed in some respect in the first instance. 

2519. In your view then any arrangement between a man and his creditors 
as a body should be registered? - Definitely. 

2520. You would go so far as to make the provisions requiring registration 

even wider than they are today? - I would, in the interests of com- 
mercial morality. I believe the Official Receiver in his questionnaire 
to a debtor against whom a receiving order is made includes the stock 
question: "Have you made any arrangement with your creditors?" If it is 

material to the conduct of a person adjudged bankrupt I think it is 
equally material to the public welfare. - (Mr. King): I am also in favour 

01 these registrations; I think they are desirable. 



2521 . Being as wide as possible? 



I think so, yes. 



2522. I think vre dealt last time with your views on compositions. The 
next point you make in your memorandum is that you consider that 
application for adjudication of bankruptcy seems unnecessary. I do not 
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know if you would like to say any more about that? It struck me that the 
point you make is a rather revolutionary one; an awful lot turns on the 
adjudication, does it not? - What we first suggested was that where the 
debtor consents then we could proceed as now, but where there is any 
difficulty and there is any obstruction by the debtor then I think there 
ought to be automatic adjudication. 

252 3« ■* ias g ot "k 13 gazetted, I do not see for one thing how you 

could apply automatic adjudication to the case where a receiving order 
has been made against a firm in the firm*s name. The adjudication has got 
to be against named individuals, has it not? - Yes. 

2524» ib seems to me it would be impossible in that case to carry your pro- 
posal into effect. - Yes, we would not object to that, but in the 
ordinary case where there has been an obstruction by an individual I see no 
reason why there should not be automatic adjudication in certain events. 

Unless for instance within 28 days after the receiving order it has not 
been rescinded or a proposal has not been submitted for a scheme, then the 
receiving order could provide that he shall be automatically adjudicated. 

2525. What is the object of the exercise of having automatic adjudication? 

I do not quite see what you gain by it? - To speed things up; to help 
to assist the Court, because it is nearly always automatic; to save all 
these applications. 

2526. Do you think the Land Registry would like it? - It would not make any 
difference to the Land Registry, would it? 

2527. Would it not? You do envisage the Court making an order, though 
making it automatically? - There would be a provision in the receiving 

order that in certain events the debtor should be adjudged bankrupt. 

2528. Then before the Land Registrar would register anything he would have 
to be satisfied that those events had happened, and when they had 

happened, what is more, whereas now he gets a neat little adjudication 
order and he acts on it. - Yes, there is that point. - (Mr. Pearlman): If 
I might continue here, the suggestion which we have discussed between us 
and which we put to you is that the receiving order should contain a pro- 
vision similar to a decree nisi in a divorce case, that unless cause be 
shown to the contrary within a certain period the debtor be adjudicated a 
bankrupt as of that date. One could provide as a caution that there will 
be no automatic adjudication in the event of an application. being pending, 
a scheme being brought forward by way of a composition or an application 
for rescission of the receiving order, as sometimes happens, between 
receiving order and adjudication, and I think it would be necessary to 
exclude from this speeding up process the case where a receiving order is 
made against a partnership firm. But if one restricts it to an individual 
I can see a great deal of advantage, first to the creditors generally, 
secondly a saving of time to the Court which in 99 per cent, of the cases 
of individuals is really acting as a rubber stamp in making the order of 
adjudication, and thirdly the debtor will -be protected because he can make 
an application for either an extension of time or he can show cause against 
the making of an order of adjudication. 

2529. You would let him apply for the extension of time? - Yes, under the 
general enabling provision of the Section. 

2530. Then the minute you grant that have you not really destroyed the simila- 
rity to a decree nisi? - With respect, no, because on an application 

by a debtor for an extension of time that would be dealt with before the 
"time limited by the receiving order had expired, . and if the Court should 
refuse to extend the time then the adjudication order would take effect 
automatically. On the other hand the Court has, I think under Rule 387 , 
power to abridge the time in a proper case. 
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2531 • There are so many exceptions to the rule, even as you envisage it, 

that it seems to me -we are pretty well hack where we started from. - 
I do not think so, because I think there has only been one case of an appeal 
against an adjudication order in recent years, and of that the Court of 
Appeal made very short shrift, 

2532. Supposing we do not go quite as far as you want us to go and make the 
adjudication order automatic, would you be in favour of incorporating 

into a Section those provisions which are now a Rule, as to when a Court 
shall adjudge a debtor bankrupt. There are a whole lot of Rules including 
Rule 218 and the effect is really to split the provisions of the Act as to 
when an adjudication shall be made. - I would be in favour of incorporating 
that in a statute, and whilst on the same subject might I direct attention 
to the fact that Rule 389 gives the Court power either to extend or to 
abridge the time, yet in the Section as it now stands I do not think the 
Court has any power to abridge the time for adjudication, 

2533. That only applies to time in the Rules, I think there is only power 
to extend time in the Act. - There is no power to abridge the time, 

2534. Yes, only power to extend. - We direct attention to that for con- 
sideration, but express no view on it. 

2535. If we may proceed to your views on the appointment of a trustee, I 
think we are agreed as regards (D) of your paragraph 18 that "may" 

should be substituted for "shall" in subsection (6) of Section 19, and that 
would do the trick as far as the Official Receivers acting in non-summary 
cases is concerned, would it not? - Yes. 

2536. Apart from the appointment of professional people as trustees, which 
we considered last time, the other matter you deal with is the 

question of majorities. You point out that a liquidator is elected in a 
slightly different manner from a trustee. Would not the effect of your 
recommendation be to make it harder to carry an ordinary resolution and 
easier to carry a special one? - It may have that effect, but it does seem 
an anomaly that in the administration of the affairs of companies which are 
insolvent there should be one rule and in the administration of the affairs 
of insolvent individuals there should be another. At the moment any 
creditor with a large proof will swamp everybody else in getting his own 
nomination. 



2537. That is why you want a majority in number as well as value? - That is 
so. 

2538. Mr. Emmerson : The same thing can apply in liquidation in effect; 

the shareholders nominate the liquidator, the creditors confirm that 

appointment. One large cash creditor can still swamp the rest on a 
voluntary liquidation, because unless you get a contrary resolution in 
number and value - you have got to have both - the shareholders' nomination 
cannot be upset. - I am applying it more in terms of compulsory liquida- 
tions, in which event the Court Appoints the liquidator. 

2539. Chairman : As regards your note on paragraph 19 about compositions 

after bankruptcy, subsection (l ) of Section 21 seems to cover your 

point, does it not? - (Mr, King): I think it does. I do not think there 

is any real point on that one. 

25 4-0, If we may pass to control over the person and property of the debtor, 
we were proposing to recommend a provision which would require the 
debtor to deliver up his passport, but is it possible do you think to 
legislate against his obtaining a new one? - (Mir. Pearlman) : I think it 

is quite easy to do so, on the same lines that an infant child of parents 
who have been divorced cannot obtain a passport without the consent of 
the Court, in divorce proceedings. 



2541 • My recollection is that if you want to obtain a passport and you 
have ever had a British passport you have got to show what has 
happened to the old one, have you not? - Yes. 
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2542. As the bankrupt has had to deliver up his passport to the Official 
Receiver, I should have thought the Passport Office themselves would 

be pretty sticky about giving him a new one. - I think they would be 
sticky in issuing a new one, but it may well be - I have not studied the 
Act under which passports are issued - it is possible that a passport will 
be issued to anyone who is a British subject as of right. 

2543. Mb. Peirce : He has got to get his application form signed by certain 

people who have known him personally for so many years, and he has 

had to make a statement on that application. - But a bankrupt even then, if 
he had surrendered his passport, would still be entitled to a new one 
unless he was in some way prohibited from obtaining one. 

2544. Chairman : I should have thought, as things stand at the moment, 

having delivered up the old one to the Official Receiver he could 

only get a new one by a fraud, and you cannot effectively legislate against 
fraud. One of the things they always ask you, as far as I recollect - I 
do not know if other people * s recollection is the same as mine - is whether 
you have had a passport before, and if so what has happened to it, - Yes, 
you have got to account for it. 

2545. As regards your second paragraph under paragraph 20 we cannot very 
well, can we, recommend legislation to make people exercise more 

frequently the powers they have already got? - Not to make people exercise 
the powers they have already got, 

2546. You say "greater use might be made of these powers" . - Could it not 
be done as a recommendation by the Board of Trade to its Official 

Receivers that they might do so. 

2547. That is not an amendment to the Act, you see. What we are asked to 
recommend is amendments to the Act. - As you please, we will not 

press that point. 

2548. I do not think we can legislate against fraud, can we? What we 
could do by legislation, which I think you intend to suggest, is that 

there should be power in the Court to issue a warrant merely for failure 
to attend on the Official Receiver? - Yes, we suggest that, 

2549. It is pretty drastic, is it not? Supposing he has missed his train, 
or has a cold? - The Court would not do it capriciously. It very 

frequently does happen that debtors fail to attend on the Official Receiver 
for a very long time. 

2550. But the position now is, is it not, that if he does not attend on the 
Official Receiver the Official Receiver can get an order from the 

Court telling him to do so, and if he disobeys that then indeed a warrant 
is issued? - Yes, that is what happens in practice. 

2551. Is that not good enough? - Yes, we think that is good enough. 

2552. The main question you raise about Section 25 is as regards costs. 
This, as the pavement artists say, is all my own unaided work, the 

other members of the Committee have not considered it yet. Might I read 
you a suggested new subsection and perhaps you will tell us if it goes 
any way to meet your su gg estions? "Whenever the Court orders a payment 
under subsection ( 4 ), or a delivery under subsection ( 5 ), of this 
section, or is of opinion that any information obtained by an examination 
under this section has been unreasonably withheld by the witness, the 
court may order that the costs of the examination (to be taxed as between 
solicitor and client if the court shall expressly so order, but not other- 
wise) shall be paid by the witness". - I think that would meet the case. 

25 53* I thought of suggesting to the Committee that we should go a step 
further and add: "In any other case" - that is where it does not 

order payment or delivery - "the court may order that the costs of the 
examination (to be taxed, if so ordered, as aforesaid) be reserved to the 
court or judge disposing of any action or motion to be brought or 
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concluded as a result of the examination' 1 . - Yes, I think that is an 
excellent suggestion, if I may say so. - (Mr. King): That would not be 

costs to the witness, would it? Could there be power to order the trustee 
to pay the costs of the witness? 

2554* Mo, I was thinking of the other side of the picture. If the witness 
were ordered to pay the costs of the examination he would of course 
have to pay his own travelling expenses. - Yes. As the Section roads, I 
am not quite sure whether it would not give the Court power to award costs 
against the trustee - the second part of the Section. 

2555. It has got that power now, has it not? Generally the trustee does 
not have to pay the costs. - I do not know whether it has or not, to 

tell the truth. I have never had one. There is nothing in the Section 
which provides for it. 

2556. Surely if the Court is of the opinion that the application for the 
examination has been improperly made or anything of that sort there 

should be power to make the trustee pay the cost himself? - (Mr. Pearlman): 
I have known the Court exercise that power. 

2557. So have I. That I think goes some way to meet your views about 
costs? - It does. 



2558. I am rather startled by your suggestion that the Courts should have 
power to order payment or delivery in cases where the witness does 
not admit liability. - May I deal with that point from a matter which has 
arisen within the ambit of my own practical experience. I have had two 
cases in my office where, on examination of the witness, he has admitted 
every salient fact necessary to enable the trustee in bankruptcy to succeed 
in an action for the recovery of property forming part of the estate of the 
debtor, and to which the witness would have no defence on the trial of the 
action. 1 have in those cases invited the Court to make an order for the 
payment of the money in one case and delivery up of the property in the 
other case, but on each occasion I have been met with the question from the 
Court: "Have I any jurisdiction to make the order?", and I have been com- 
pelled to say on each of those occasions that I agreed with the Court 
there is no jurisdiction to make the order because the witness has not 
admitted either the liability or that he must give up the property. The 
person or Court taking the examination of the witness is a judicial 
officer, and if facts which would not entitle a man to leave to defend on • 
an application under Order 14 are put forward, or if no defence known to 
the law is put forward on such a claim except that the witness persists in 
saying: "I do not admit this property or money is part of the estate of 

the debtor", never mind how capricious he is in maintaining that, the Court 
has no jurisdiction to order payment, with the result that, being a matter 
pending in bankruptcy, one cannot take proceedings in the bankruptcy to do 
it. One must do it by way of action in the Chancery Division to enforce 
payment or delivery up of the property. And of course as we know the pro- 
cedure there, by the time you have got your orders drawn up passed and 
entered and perfected, is inclined to be very long drawn out. We do 
advocate that, in the simple case where there is really no apparent answer 
to the claim, the Court should then proceed to adjudicate upon it and if 
the witness does not like it he has got his remedy by way of appeal. 



2559. Tou really want the Court taking the public examination to exercise 
in eiiect those powers which a Master could exercise under Order 14 

powers ^ ' 1 ^ he d ° es “»* ^ 



2560. I do not know; some of the remitted actions that come my way have 
tho re * a f 1 J dCW °l defence. - I do not blame the Master there, I blame 
the representative of the parties who appear before the Master. 

2561 ' PrOP ° r Way t0 l0 ° k at However, you feel that 

the Court taking an examination should have the powe-r to make an 
order even though there is no admission, if it thinks ?ha?‘the ^SsSon 
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is 'being capriciously -withheld? - Yes, and then in view of the Court, the 
facts are clear that the trustee would he bound to succeed. 

2562. Is there any advantage in having an account not on oath, which it has 
been held the Court cannot order? If you can get an account on oath 

surely it is better, is it not? - I do not think the Court can even order 
an account on oath on a private examination. I do not think it has even 
got that power. - (Mr. King) : It can in a way, because it can order a 

witness to produce one and he is under oath when he produces one. - 
(Mr, Pearlman): That of course, as Mr. King points out, is most 

inconvenient, because if a witness brings up a vast volume of books, to sit 
down in front of the Registrar taking the examination and extract the 
material from the account is very troublesome and you have not time to 
consider it at all. If the witness is ordered, between two adjournments, 
to bring in an account on oath you can then cross-examine him on the 
account at the next hearing, 

2563 . I thought the Court could not order him to furnish an account not on 
oath. It suggests, does it not, that the Court can order him to 

furnish an account on oath? - It does suggest that, but I have never been 
able to get an account on oath by an affidavit from a witness at all. You 
can only get it orally on the examination of the witness. 

2564 . I do not quite understand what you want under paragraph 21 (D). 

There are considerably wider powers, are there not, under Section 25 

as it is, for the Court to cause him to be apprehended and brought up for 
examination? - From a practical point of view the Court can cause him to be 
apprehended, and does, but what you have got to do is to make a substantive 
application to apprehend him after he has not attended. 

2565 . Then what do you envisage,- that the Court will sit and there will be 

no witness, and the Court immediately says to the usher: "Go out and 

scour the public houses for him"? - No, I suggest this, which I am again 
applying from the practice. You have your order for your private sitting. 
Having served your order personally on the debtor you then have to file in 
Court the extra sealed copy of the order with a certificate of service 
endorsed upon it. If .instead of that extra sealed copy being just with a 
certificate of service it is attached to an affidavit of service it will 
then be before the Court. The Court will then have evidence of service 
and the Court could then immediately, being satisfied that the witness has 
been duly served with the order requiring his attendance, proceed to direct 
that he be apprehended. 

2566. But he might have been run over by a bus. The Court would not know 
anything about that? - I am trying to take the analogy of what some- 
times happens, if a witness appears before a Court on subpoena. When the 
man’s name is called in Court and he is not present, on proof of service of 
the subpoena the Judge will sometimes direct that the man be brought before 
him to prevent the Court being delayed in the continuation of the matter on 
which it is engaged. 

2567. I see you want the debtor to be given a right of appeal from the 
trustee's decision in respect of a proof, but have you not got that 

power under the existing Section 80? - No. 

2568. "If the bankrupt or any of the creditors or any other person is 
aggrieved by any act or decision of the trustee, he may apply to the 

court". - I think I can direct attention to it. There is an authority 
saying that the debtor has no right of appeal. 

2569. I expect you are thinking of re Dodwell. That did seem to weaken 
this Section very much from the debtor’ s point of view. We were 

proposing to try to get over that decision by amending Section 80, so that 
it reads "Any person (including the bankrupt) aggrieved by any decision, 
etc.". That would meet your point? - That would meet our point. Our 
reason behind it is that a debtor, on proof, might be admitted. - 
(Mr. King): Is it suggested that there should be any security of costs 

if the debtor appeals, because you might get these frivolous 1 appeals by 
a debtor? 
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2570. I do not know about that. It is certainly a point for consideration. 
You suggest that there should be a clause in the Act requiring a 

debtor who wishes to appeal against the trustee’s decision to furnish 
security? - I think he should. 

2571 . If you introduced a provision of that kind, you would be giving with 
one hand and taking away with the other rather, would you not? - It 

would be highly dangerous to allow this. You get some of these debtors 
who are very cantankerous and they put their creditors to all the trouble 
they possibly can. There would not be much chance of the creditor being 
able to recover his costs if he succeeded. 



2572. On the other hand, there would not be much chance of the bankrupt 
being able to exercise his rights and furnish security. - 

(Mr. Pearlman): I think it is remarkable the amount of money bankrupts 

can find when required. - (Mr. King): I do not think creditors ought to 

be open to the risk. 

2573. It could not be done by Rule presumably because the Act expressly 
gives the right to appeal and you could not whittle it down, by Rule, 

so any such provision should be in the Act itself. I think it must be. 

2574. I do not know whether you want to say any more about what you have 
said in your memorandum as regards cases under the Legal Aid and 

Advice Act. - (Mr. Pearlman): I can only illustrate this by a case I have 
had in my office very recently of two assisted persons obtaining a 
receiving order against a bankrupt. We feel that there should be some 
control over what an assisted person can do. At the moment, as we have 
said in our memorandum, there is a lacuna between the Legal Aid and Advice 
Act and the Bankruptcy Act. I believe that that is partly dealt with by 
directions of the Board of Trade to the Official Receiver, and we would 
suggest that it might be made the subject- matter of statute. The other 
appeal of the matter is this: when a receiving order has been made and a 

trustee has been appointed, the Law Society has no vote at all in saying 
who shall be trustee or what shall be done or who shall be members of the 
committee. The case I have in mind is Re Rousseau. Mr. Waterer will 
tell you, if he cares to make enquiries, that there the assisted persons 
requisitioned a meeting of creditors to remove the trustee, and the Law 
Society had no say in the matter. 

2575. Where do you think we should put this amendment to the law? Would 
it be convenient to do it in Schedule I and Schedule II? - To the 

Act? 

2576. Yes. - I have not considered where it should go as long as it goes 
somewhere, but the way, if I may suggest, it might be dealt with is 

that an assisted person at whose instance a receiving order in bankruptcy 
is made or who is a creditor of a person who is an adjudicated bankrupt, 
should be in the position that his rights are automatically vested in the 
Law Society by way of subrogation, in the same way that a guarantor is 
entitled to stand in the shoes of the person whose debtor he has guaranteed 
on payment of the debt. 



2577. Perhaps that would be the simplest way - to provide generally that 
in the case of an assisted person who is a creditor the Law Society 
should be deemed to be a guarantor and to be entitled to be subrogated as 
in the case of an ordinary guarantor? - I think that would meet our point 
perfectly. 



2578. It seems to mo clearly right that the Law Society should have some 
control over what the assisted person or ex-assisted person does in 
bankruptcy. - ife feel that because in the case in point the Law Society 
could do nothing. The Official Deceiver had to carry out his statutory 
duties and convene this ridiculous meeting. 



2579. Of course, there is Pom 176 on which he can authorise payments of 
dividends to somebody else, but your point, I gather, is what if he 
will not play and will not sign it? - That is the whole point. These 
people just would not play. 
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2580* I 8.0 not. know why, but the Lord Chancellor did not want to make a 
regulation in this case. Perhaps he did not appreciate the 
seriousness of the position at that time. Do you consider this a job for 
an amendment of the law in bankruptcy or an amendment of the law relating 
to legal aid? - We consider that the law of legal aid has already partially 
taken it to the extent that only the solicitor acting for the assisted 
person can give a receipt, but there has been no corresponding provision so 
far as bankruptcy is concerned, 

2581 . It does not really matter which way it is done as long as something 

of this kind is done? - (Mr. King): That is so. - (Mr, Pearlman): 

Something must be done, that is what we feel, 

2582. The last suggestion about creditors' proofs is that the Official 
Receiver should be required to adjourn meetings if the rejection 

of a proof is made known at the first meeting of the creditors. Do you 
not think that the remedy there may be worse than the disease? Is it not 
likely to lead to lengthy and frequent adjournments? - I am again thinking 
in putting this point to you, of a case which, in my experience, has 
brought about injustice. True, it was a country bankruptcy. The 
Official Receiver, at the first meeting of creditors, rejected the proof 
of a particular creditor in the sum of about £75,000. The result was 
that that creditor, by reason of the rejection of the proof, had no say in 
whom should be appointed as trustee. Ultimately, he appealed against the 
rejection of the proof and the proof was admitted. But then the damage 
had been done - there was the trustee in whose appointment he had had no 
voice. 

2583. Did he not throw him out and replace him? - No. 

2584. Why not? It was within his power to change the trustee. - A new 
meeting has to be called. No new meeting was called on that 

occasion. And it was quite a substantial sum. 

258 5* I am thinking of re Cowan at Croydon Court many years ago. In 

fact, I thought you- were reciting the facts of that case. - This was 
one at Sheffield. 

2586. In re Cowan a new meeting was called and a new trustee was put in. 
That surely is the proper procedure under the law at the moment? - 

No new meeting was called on this occasion - we had to put up with it. 

The difficulty which arose in that case was that the Official Receiver 
adjudicating on the proof could not make up his mind whether it was a con- 
tingent claim or a present claim and therefore rejected it. 

2587. I do not know, but it seems to me that there must have been a slip- 
up there, . probably in certifying the trustee while the appeal was 

pending. - That may be so. This was settled years ago and, without, 
digging into old files, I would not like to be more precise than I have 
been. 

2588. But even then, the creditor whose proof had been admitted by the 
Court would have been admitted because the rejection was void. He 

could have demanded and got a new meeting, dismissed the old trustee and 
put his own trustee in. There is plenty of procedure for it, if he 
wanted to. - I did not consider that aspect of the matter at the time. 

2589. It might be used for delaying purposes by somebody, it seems to me. - 
Yes, one does not want to delay the trustee taking. over. 



2590. The friend of a bankrupt could put in a proof merely for the sake 
of getting a rejection and getting an adjournment. He has only 

to have his proof rejected and then he says: "Now you have got to 
adjourn the meeting". - I do not think I can press this point upon you 
further. 

2591. I see you think that the provisions of Sections 2 and 3 of the, . j'.-te... 
Partnership Act should be incorporated in the Bankruptcy . Act? .- Yesssi- 
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2592. There are a lot of enactments, are there not, which postpone parti- 
cular debts to the claims of other creditors? - We just direct 

attention to it here as this is a point which occurred to us, so that as 
much as possible may appear in one codifying Act. 

2593. But you would not expect to find every single case where a debt is 
postponed set out in the Bankruptcy Act? - No, but this is one of 

them which I think ought to be. 

2594» It is rather an important one, I agree. - We think it is, 

2595. When we come to Section 38, we come on to ground which we have 
already, to some extent, covered? - Yes. 

2596. I think you told us last time about your views on solicitor* s client 
account being trust property, and we all agree that it is. - Yes. - 

(Mr. Heap): The suggestion in paragraph 24(A), of course, is only a 

declaratory point really, to make it clear that this account is, beyond 
all peradventure, a trust account. The difficulty is that there may be 
some profit costs which may give a chance of arguing that it is not 
entirely a trust account. 



2597. I am very sorry, but I do not quite follow you there. •- The solicitor 
has a lien for profit costs on the client’s account, and to that 

exitent it might conceivably be arguable that it is not a trust account 
pure and simple. We want it made abundantly clear by express enactment 
that money standing in the solicitor* s client account - whatever he may 
call it - is a trust account, 

2598. It would simply be a matter of introducing the words after "trust 
property" the words "including money standing to the credit of 

clients* account of a bankrupt solicitor"? - That is so, 

2599* That is all you want? - Yes, 

2600. I am not sure myself whether the matter of a bankrupt trustee or 
executor is one which should be dealt with under the Bankruptcy Act 

or under the Act governing trustees and executors. What do you think 
about that? - (Mr. Pearlman) : We consider it should be the Bankruptcy Act. 

2601 . It is the practice of the Court dealing with trustees and executors, 

and so on, to remove them if they are bankrupt. - (Mr. King): Not 

executors - only trustees. The Trustee Act, Sections 36 and 41, deals 

wi'kh it. There is no power at all to remove an administrator or an 
executor, 

2602. Supposing one is created by the Bankruptcy Act - who is going to act 
instead of the man who is removed? - .There would be no difficulty in 

appointing a new trustee, somebody who is not bankrupt. 



2603. But the new executor? - If the trustee in bankruptcy was beneficially 
entitled to any of the estate, he would be the person to bo appointed. 

You get* ’different types of cases. 

2604. But the executor is the person selected by the testator The 

_ - testator ex hypothesi is dead. He has chosen to select somebody 
who is bankrupt or who has subsequently become bankrupt, and I do not quite 
a EP ointed ^ stead. He is the man chosen by 
made the wall. - Of course, he may not have been bankrupt at 

^^ a ^ Up * There is the difficult y, I admit, with 
regard to executors where the man has been selected by the testator but, 

assets 0 * lt 1S Certa:mly dangerous that he should have the power to* handle 

2605. The only way to do it would he, would it not, to empower the Court 
to remove the executor on the grounds of his hantauotov and then for 

mento°annexoV get a S™? ° f ^istratioh cum testa- 

* r e rus t ee beneficially interested in the estate, 
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there is no reason why he should not apply for grant of administration cum 
testament o annexo. In fact, where the trustee is beneficially interested 

in an estate, through the bankrupt he already has power to get a grant - 
which he does very frequently, 

2606, But take the case where he himself is not beneficially interested, - 
Then it would be a question for one of the beneficiaries under the 

will or intestacy to apply for the grant. But we are really more con- 
cerned from the trustee point, where a trustee goes bankrupt. There is 
already power to remove the trustee, but you do get these cases of 
hushand-and-wife properties in their joint names; they are both trustees, 
and the trustee in bankruptcy is absolutely powerless. They both refuse 
to sell the property or to deal with it, and the trustee has no legal title 
at all to deal with that property, 

2607, They are joint tenants? - Yes, If property is in the joint names of 
husband and wife and the bankrupt has a beneficial interest, say a 

half share, it is very difficult to realise that interest, 

2608, But the trustee in bankruptcy surely has all the rights by way of 
partition or sale, and so on? - First of all, he has to go to the 

Court and ask for an order appointing somebody to be trustee in place of 
the bankrupt, and presumably asks for himself to be appointed. He then 
has to go to the Court and ask for an order for the sale of the property, 
and the Court, in all probability, will refuse to make an order where it 
is the matrimonial home. So the trustee is left, to all intents and 
purposes, without any remedy. 

2609, That is the Law of Property Act - St, Thomas's Hospital and re 
Richardson. It is possible under that case, in certain circum- 
stances - which I could not possibly remember and recite, they are far too 
complicated - for the Official Receiver to get hold of it. - Where the 
bankrupt is sole trustee and has a beneficial interest, then the legal 
estate may pass to the trustee. As a matter of fact, doubt has been cast 
on that case by a recent decision where the bankrupt only has a partial 
beneficial interest. 

2610 , I cannot help feeling that it is all a question of the law of pro- 
perty rather than the law of bankruptcy. - (Mr. Pearlman): May I 

intervene to say that what we would like to see is that the Court in - bank- 
ruptcy should have a similar power to that which the Court of protection 
enjoys with respect to estates in which lunatics are interested, either as 
executor or trustee. If we begin with a disability to a person adjudged 
bankrupt acting as trustee or executor, then in the case of the sole 
executor the Court would then direct the trustee to apply for letters of 
administration if he was interested in the estate, or if he was not 
interested in the estate any other person interested an the estate could 
apply for a grant of letters of administration with the will annexed. 

Then as to ordinary trustees, if ho enjoyed similar powers to those which 
the Court of protection has, the trustee could then apply to the Court in 
bankruptcy for the appointment of some other person as a trustee in place 
of the bankrupt. The only qualification we have to make there is that 
power is given to the Court by Section 54 of the Trustee Act to appoint a 
new trustee in the case of the lunatic, but we would like to see wider 
powers in the Court of bankruptcy than are given in the case of trustees, 

A further difficulty arises that, if an executor is not sole beneficiary 
under an estate but is a partial beneficiary, it is to the interest of 
the executor, when a bankrupt, to postpone the deadline when he ceases to 
be executor and becomes trustee. 

2611, While we are on the subject of executors and administrators, we 
thought of abolishing the right of retainer in the case of adminis- 
tration of the estate of a deceased insolvent. Would you agree with 
that? - There you have the technical difficulty that a person cannot sue 
himself. I can see difficulties on that. I have not applied my mind 
to it personally, but I believe the right of retainer is contained in the 
Administration of Estates Act, 1925. 
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2612. I 'see you want the decision in re Walter extended to living "bank- 
rupts. I understand that that is, in fact, done in practice? - 
(Mr. King) : Yes. 

26l3# But there is no reason why the "butcher and the baker should he in a 
worse position than the undertaker? - No. 

2614* What you suggest in paragraph 24(E), personally I am disposed to 

agree with. Section 38 - the property Section would he a convenient 
point at which to make some provision of that sort, would it not? - Yes, I 
think it would. 



2615. As regards your last point on Section 38, we were proposing to 

recommend the abolition of the reputed ownership clause altogether, 
I do not know what your views on that are? - It is practically a dead 
letter. 



2616. That is what we felt, these days. - (Mr. Pearlman): It is only a 

dead letter because there are so many limited companies. 

2617. And so many hire purchase agreements? - Yes. 

2618. Then it is really worthless as an enactment? - (Mr. King): I agree. 

I think it is useless. - (Mr. Pearlman): X would rather withdraw 

from that discussion because I am interested too much in the hire purchase 
side. I would personally rather not discuss that. - (Mr. Heap) : Then 

for the Law Society, I think we had better say that wc agree with what you 
have said. 



2619. I see what you say about Section 41. Actually, we were proposing 
to recommend a rather drastic modification of those two execution 
Sections for the purpose of simplifying them. Very briefly, the effect of 
what we thought of doing was this: first of all, to make the act of bank- 

ruptcy the seizure and not the holding for twenty-one days; secondly, to 
protect the execution creditor if he succeeds in holding for twenty-one 
days without notice of a bankruptcy petition. Those were two of the 
initial thongs we thought of doing, although a good many things are conse- 
quential on them. - (Mr. Pearlman): That means, if you protected the 

execution creditor and the seizure failed after the date of the receiving 
order having been held for twenty-one days, the execution creditor would be 
entitled to the benefit of the execution? 



2620. Xes, if he managed to hold for twenty-one days without notice of a 
petition. - Are we not then treading on some rather tricky ground 
with respect to the Companies' Act - I think Section 325, or round about 
there - about the putting into force of an execution? 



2621. I think we are, but we were only asked to recommend what we think 
ought to be done in the Bankruptcy Act. What we all felt - I do not 

know whether you agree or not - was that what was desirable with these 
execution Sections was, above all things, simplification. - There I agree, 

2622. They are all very muddled as they stand. If we made a recommenda- 
tion on those lines, there- would be no need to deal with the problem 

which you raise - the debt of more than £20 being satisfied by instalments 
of less than £20? - No, there would be no need to deal -with that. 

2623. As regards Section 42, avoidance of settlements, if the man is 
insolvent at the Sate of settlement you can go back ten years under 

vpL 1 ^^^ stands. Is that not good enough without extending the two- 
year period to three. - Except that, with the speed of modem existence 

t J ke a lOT S time to investigate the matter and 
then the statute of limitations is beginning to operate. 

2624. Xes, it might operate. - I do not think there is any doubt about the 

or)erate P beca 10n Ih ^ s * atute ' 1 have considered that it would 

operate because the trustee 'would be in no better position. 



(59944) 



Printed image digitised by the University of Southampton Library Digitisation Unit 



2625. There is no enactment that it does not run against, the trustee that- 
I know of, - I consider that it would operate, 

2626. If the settlor becomes bankrupt within two years of the date of the • 
settlement, that means, does it not, at the very earliest days it 

is an act of bankruptcy? -Yes* 

2627. The statute of limitations may be running, but, subject to that, the 
trustee has gpt plenty of time to look around, has he not? - May I 

pat it in this way? A man can now avoid bankruptcy, particularly if he 
has many transactions, for a long time and he can so organise his affairs 
that by staving it off by more complex financial arrangements the effects 
of. Section 42 within the two-year period would become a dead letter. 

2628. Would it make an awful lot of difference to make it three years 
instead of two? — I think it would make a substantial difference 

because it is so difficult to say that a man was insolvent at the date he 
made his settlement. That is the difficulty which I envisage - and the 
practical difficulty of proof. I am reminded that if one relies on the 
ten-year period, the onus is upon the parties claiming under the settle- 
ment to show insolvency and it is often so very difficult to establish 
Insolvency that it is better to rely on the two-year period now, which we 
would just like extended by one year. 

2629 . I think we are all agreed as regards Section 44 : transactions 
between the date of the petition and the receiving order must be 

brought in. The present law is absurd quite clearly. - Yes. - 
(Mr. King): Yes. 

2630. In connection with so-called fraudulent preferences, would you like 
it if, say, during the last three weeks before petition, a payment 

which did in fact give a preference was made void against the trustee 
whatever the intention? - (Mr. Pearlman): We should like that - and * of 

course, extended between petition and receiving order. 

2631. Yes, certainly; that absurd lacuna has got to be filled, clearly. 

- (Mr, King): Would that mean that every payment within* three weeks 

would be voided? 

2632. No, not a payment for present consideration, for instance. If he 
buys a bun over a counter at a teashop, he does not, in fact prefer 

anybody because it is payment for a current consideration. - Of any out- 
standing debt, in fact. 

2633 . Yes, that is really what it comes to. We were going expressly to 
except payment for current necessaries - if he pays the weekly milk 

hill, or something of that kind. - Yes. 

2634. You like that, idea? - (Mr. Pearlman): Yes, we like that idea. - 
(Mr. Heap): We think that would be good. - (Mr. King): Three weeks 

is a little bit short. 

2635 . Whatever period is decided on, somebody will ' say that it is too long 
and somebody will say that it is too short. You cannot please 

everybody. - It is from the petition? 

2636. Yes. - (Mr. Heap): Could we have a nice round period, like one 

month? 

2637 . Calendar or lunar? - Calendar, if you please. 

2638 . We can think out the possibility of extending the time. But you 
are agreed in principle that the idea is a good one? - Yes. - 

IMr, Pearlman): Yes. 



(59914) 

Printed image digitised by the University of Southampton Library Digitisation Unit 



2639. The next matter you write about is one which will require £ 
of consideration, I think, so perhaps that would he a good 
stop for tonight, would it? - As you please, Sir. - (Mr. Heap): 
so. 



(The proceedings were adjourned) 
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( For Law Society's written evidence see page 334 above) 



264 .0. Chairman : Good afternoon. Gentlemen. I wanted to refer to para- 

graph 28 of page 14 of your memorandum, where you make the point 

that, a solicitor who is bringing or defending an action for a man when he 
gets notice of an act of bankruptcy by his client should be protected. - 
(Mr, Pearlman): As to his costs. At the moment the solicitor is only 

protected if he is receiving money from a man who ha,s committed an act of 
bankruptcy, provided that the money is either for the defence of the bank- 
ruptcy petition or the defence of the man in criminal proceedings, 

264 .1. Yes, and even then it is only by judicial decision. There is no 
Section giving protection. - No, it is only on the grounds of 

natural justice. 

2642. Yes, quite. - What we suggest is that for the benefit of the estate 
in bankruptcy and for the purpose of avoiding injustice to a' debtor, 

it would be as well to provide that a solicitor who receives money with, 
notice of an act of bankruptcy for the purpose of, and continues to do 
work in connection with, an impending law suit, for the sake of argument, 
should be entitled to receive his costs notwithstanding the fact that he 
has notice of an act of bankruptcy. 

2643 . Where would you put it in - under Section 37? - I had not' thought 
about it. Yes, I should say Section 37 would be a convenient place 

to put it. 

2644. So we will make it Section 37? - Or Section 45, on protected trans- 
actions. Either Section 45, or it may be better in Section 46 , 

validity of certain payments to the bankrupt and assignees. 

2645. To the bankrupt? That is slightly off the' point, is it not? - 
Slightly off the point, yes, it is really. 
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2645. I think probably a new subsection to Section 45 may be the best place 
to do it. - I think so. 

2647 . I think -we all see the point you have made, that if natural justice 
requires that the man should "be entitled to he defended in criminal 
proceedings or on a bankruptcy petition, he ought to he entitled to he 
defended if he is bringing in proceedings. - Yes. I will carry it even 
further. I have seen actions which were perfectly good ones dismissed 
because the man cannot continue and the solicitor will not continue because 
he has notice of an act of bankruptcy. I think that, for the benefit and 
the protection of the estate, there must be the right to tax the solicitor’s 
costs for work done after that date. 

264-8. Yes, I think we have the point you make. If we decided to give 

effect to it, that would be the best place to do it, I think? - Yes, 

2649. The next point you make is somewhat similar. It is an extraordinary 
thing that there is no protection to an executor who pays a legacy. - 

(Mr. King): There is no decided case on this at the moment. 

2650. So far as I know there is none. - There is the Irish case. Ball, in 

favour of the executor, but doubt has been cast on that case. I 

think executors ought to be protected where they have no knowledge of bank- 
ruptcy, but only in those cases. Where they have knowledge then I do not 
think they ought to be afforded any protection. 

2651. After all, the executor who pays the legacy is only perfecting the 
gift which the testator made. - Precisely, yes. 

2652. If I see an undischarged bankrupt selling matches in the gutter and 
I choose to give him half a crown, the trustee cannot object to my 

giving him half a crown. - The title to the money vests in the trustee, 
does it not? 

2653 . Yes, I see. If the trustee chooses to intervene, it is his from 
the word "go", so to speak. If we substitute the "gazetting of the 

receiving order" for the "making of the' receiving order", that would go 
some way towards meeting your point, but hot the whole way? - No. The 
position is dealt with in the after-acquired asset Section, is it not? 

2654. What about a share of an intestate estate? - The same thing applies - 
exactly the same thing. Trustees never make searches in bankruptcy 

as a point of practice. 

2655. I was just going to ask you - they do not? - They never do. 

2656 . It would make an awful burden on them if they have to. I have been 
an executor twice in my life and I have cheerfully paid legacies 

without any enquiries at all as to whether people are bankrupts or not. I 
have just realised what an appalling risk there is. Section 47 would be 
the place to do that, if we decided to do it, would it not? - Yes, 

Section 47* 

2657. We thought of making a substitution of the word "claim" for the word 

"intervene". - (Mr. Pearlman): Yes, we agree with that, 

2658 . As regards your suggestion that the banker should inform both the 
trustee and the Board of Trade of after-acquired property, is not 

that putting rather a heavy burden on the banker for a very little advan- 
tage? - Surely if he informs either of them it is good enough, is it not? 

- Well, will the Board of Trade always inform the trustee? 

2659. I should have thought that was always done. If there is a private 
trustee in the saddle, the Board of Trade is not directly interested 

in the matter and presumably just passes the information' on. - Provided it 
does not get lost in the workshop. 
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2660. Do you want to press for notice 'to be given to both of them? - I do 
not press it to both of them, except that I point out that it would 

lie a convenience if the banker knows who the trustee is and that the cus- 
tomer is an undischarged bankrupt. . I would like to see the banker under 
an obligation to infom the trustee as well as the Board of Trade. 

2661. If he knows? - If he knows. If he does not know, then he could only 
inform the Board of Trade. 

2662 . I see what you say about the shares in private companies, and I think 
you would agree it would be fairly intolerable for the other share- 
holders of a family company if a trustee had the absolute right to force 
his own company into their board meeting, and that sort of thing. - Well 

at the moment the provision is fairly intolerable the other way - the 
trustee can do nothing. 

2663 . Unless we give him the rights of a shareholder, subject to any pro- 
vision that the company' s Articles may contain as to offering shares 

to other members. - We suggest that. 

2664 . I have drafted something on this. It is rather long-winded: it is 

an extension of Section 48, subsection ( 3 ). May I read it to you 

and you can see what you think? _ "... and without prejudice to any lien 
on such shares, conferred on the company by its Articles or to any pro- 
vision in such Articles requiring the shares of a bankrupt shareholder to 
be offered in. the first instance to the remaining shareholders, the 
trustee shall, on his application, be registered as a member and may 
exercise all rights formerly exercisable by the bankrupt, notwithstanding 
any provision to the contrary in the company’ s Articles, provided nothing 
shall affect the status of the company". - I think that covers it. - 
(Mr. King): Tes, I think that meets the point precisely, I do not quite 

know how it would work out as regards the transfer of shares of a bankrupt 
member to other members. Of course, that would depend on the particular 

Article in each company. It might be very prejudicial to the rights of 

a trustee in bankruptcy. 

2665 . Mr. Emmerson : But the bankrupt, before he became a bankrupt, sub- 

scribed to those shares knowing what the Article contained. - 

(Mr. Pearlman): But in the companies which are a family concern, where 

the whole object is to defeat the plans of a trustee in bankruptcy - in 
those companies the Articles might be drawn for that very purpose. 

2666. Mr, Lloyd Williams : Then surely the trustee should not be in a 

better position than the bankrupt? - No, he would be in a worse 

position because if there was a special Article giving the other share- 
holders the right to acquire the bankrupt shareholder 1 s shares at a 
particular price, it might be a very low price indeed, in order to defeat 
the rights of the trustee in bankruptcy. 

2667 . Mr. Beer : Has anybody any experience of such an Article being 

drafted? - (Mr. King): No, but if this clause were enacted, I can 

quite see that you would get this type of Article. - (Mr. Pearlman): Would 
you go so far as to try to extend it, to make it illegal for Articles of 
Association to contain a contracting-out clause? 

2668. Chairman : I am afraid that would mean reforming the Companies Act, 

would it not? - You do not think you could go further than "notwith- 
standing any provision in the Articles to the contrary" which you have 
inserted at the end? Could that be extended to be not only "notwithstand- 
ing any provision in the Articles to the contrary" but "notwithstanding any 
provision in the Articles that the shares should be acquired by the remain- 
ing shareholders at a value which did not represent the real value"? 

2669 . I think we might do something of that sort. Your next point is 
where the trustee is selling property he ought not to be put to. 

prove the receiving order, because there could not be an adjudication 
order without a receiving order. - That is so. The point of it is only to 
facilitate conveyancing practice, rather than to alter the law. 
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2670* Well, a new subsection to Section 53 might meet the case, do you 

think? What I jotted down was simply: "On a sale by a trustee of 

land forming part of the property of the bankrupt, no proof of the making 
of the receiving order shall be called for by the purchaser" . - That would 
be adequate, yes, 

2671. It does seem quite silly to force the trustee to do that. As I see 
it, there could not be any adjudication order without a receiving 
order. - There could not be. 



2672. As regards your views on powers exercisable by the trustee, what, in 
effect, you want to do, as I understand it, is to make the Board of 

Trade a sort of court of appeal from the committee of inspection? - If 
necessary, the trustee can go to the Board of Trade immediately if the 
committee of inspection either are obstinate or cannot be got together 
conveniently quickly. 

2673. Would not your suggestion be rather an encouragement to slackness on 
the part of the committee men? - It is very difficult now, I believe 

for trustees to get committees together. 

2674. It is very difficult indeed. - And whilst on this point, I would 
like to mention another matter if I may - it has been held to be 

improper for a trustee to act on a postal vote. 



2675. We thought of providing for a postal vote. - Well, a postal vote 
could be made permissible. That would relieve the trustees 

considerably. 

2676 . I think it would. I said a postal vote: the suggestion was that 

it must be unanimous. - Yes, I would not object to that. 



2677. We were proposing to enlarge the power of a trustee to enploy a 
solicitor. I do not know if you would like to enlarge on what you 

say about the trustee being able to employ a solicitor. - It is tied up 
with paragraph 34, if we might deal with them together. We place con- 
siderable importance on our submissions in paragraph 34 . 

2678 . I think we have really met that. As things stand at the moment we 
were going to require the taxing master to be satisfied either of 

the prior sanction for the employment of the solicitor or sanction within 
three months thereafter. We also thought, subject to your reactions, of 
doing away with all taxation except of solicitors* bills, and providing 
there should be no need to tax a bill of less than £21 in any one bank- 
ruptcy or to tax any cases covered by Schedule I of the Solicitors Act. - 
That would partly cover it. 



2679. It would go some way to meet it? — It would go part of the way, hut 
first we feel that, provided the trustee is authorised at some time 

to retain a solicitor, it is wholly immaterial as to when a solicitor is 
retained because unless he gets the retainer he cannot be paid. 

2680. Quite. - And as it stands at the moment, it is a technicality which 
imposes considerable hardship upon the profession. 



2681. It does not matter about the date of the retainer: whether it is 

before or after the time? - That is what we are after. ife are not 

suggesting that the retainer should be abolished. 

2682. No, but that the actual time when it comes about should be 

mma erial. - It should be immaterial as to when the retainer or 
sanction is obtained provided that it is obtained any time before the 
bin is taxed. If I may add, on the same point - we have not included 
this in our memorandum but we have discussed it among ourselves - we do 
feel that consideration might be given to authorising the Official 

SSteId r '- W b en - aCti ? + aS * rustee > to a « I ' ee a solicitor's bill of costs, 
instead of having it taxed. ’ 
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2683. Would you confine it to the Official Receiver? - I do not know what' 
my colleagues would say, hut for myself I would he content to limit 

it to the Official Receiver, because not only has the Official Receiver got 
the Solicitor of the Board of Trade behind him at all times hut. the 
Solicitor to the Board of Trade does second to the Of ficial Receiver a 
solicitor member of his staff who is capable of advising him on any point 
upon which he requires advice. It would save a great deal of trouble 
particularly in a Schedule I taxation, that is to say, a scale bill, 9 
There should really be no need for taxation of any bill if the Official 
Receiver or the Board of Trade agrees, 

2684. Of course, the latter part of your observations as regards taxation 
relate to Rules, and we could not help you very much over that though 

we might put a recommendation in the body of our Report, - Yes, we 
appreciate that, but as at the moment we are bound by the Rules and subject 
to certain hardships which they impose on the profession we thought it 
proper to direct attention to them. 

2685. May we now hark back to what you say about the qualifications of 
Official Receivers? - As regards the qualification of Official 

Receivers, harking back 25 years, my recollection is that practically 
every Off icial Receiver up and down the country was a solicitor. Now we 
have the position that we. can count on our hands the number of Official 
Receivers who are members of the profession. 

2686 . There is no reason why a member of the Bar should not be a perfectly 
good Official Receiver? - None at all. At the moment however the 

majority of Official Receivers have no qualifications. Some are 
accountants: others have no qualification except for having been educated 

for many years in the Department. 

2687. That is not a bad qualification? - No, that is not a bad qualifica- 
tion, but we feel that it would enhance the status of an Official 

Receiver if he was amenable to professional jurisdiction as well as to his 
employer. 

2688. But he is a civil servant. - He is a civil servant, but we suggest 
that he be either a solicitor or a barrister. 

2689 * Or a chartered accountant? — Or an accountant with certain recognised 
qualifications, to be prescribed, from certain institutions. 

2690 . Mr. Boor : This is purely on the grounds of status? - Purely on the 

grounds of status, 

2691 . Do you regard it as important then that the Official Receiver should 
possess the general legal qualifications of a solicitor? - I thank 

it is important that an Official Receiver should possess the general legal 
qualifications of a solicitor "because he is all the time administering the 
law Of bankruptcy, and not only is it the law of bankruptcy with which he 
IS concerned but, to a great extent, also the general law of contract. 

2692. But the suggestion is that 50 per cent of the Official Receivers . 
should be accountants, who have no such knowledge. - Except that 

accountants do have to undergo examinations and pass them in certain 
branches of the law which, whilst not as wide as those we have to pass 
we would not like to think debarred them from occupying the office. ’ 

2693. Well, it seams to me that there must be a great difference in their 
general background - that the two things are inconsistent. - With 

respect, I think - or we think - that the two things are interwoven; a 
Partial legal experience and a partial accountancy experience is invalu- 
able nil the hands of any Official Receiver. 

2694. Have you any evidence that the Official Receivers without either 
legal or accountancy qualifications are less efficient than the 

trained civil servant? - I would not like to say that, but I think they 
refer for legal advice to a greater extent than would otherwise be 

required. 
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2695. But the legal advice is there in the Board of Trade, day "by day and 
hour by hour. - That is so. I agree there. 

2696. Chairman: Of course, it is very desirable that he should have some 

capacity as an advocate if he has got to take public examinations. - 

Ee must have that capacity. 

2697. Mr. Lloyd Williams ; But it does not necessarily follow that a 
solicitor is an advocate? - Definitely not, no. 

2698. Chairman: I should say that advocates are bom rather than made. 

However, I do not imagine that the Board of Trade would like the 

idea of statutory restrictions on the qualifications of an Official 
Receiver. — (Mr. Heap): X suppose not. I think we must leave this 

thought with the Committee now. We have put it to you. 

2699* You say, - with regard to surplus funds, that you think it would be a 
good idea to give power to the trustee to take up "rights" issues, 
whether they are issued for nothing or whether they are required to pay 
something for the shares? - We do. 

2700. You refer to Section 90. X think it should be Section 56 , should it 

not? - (Mr. PearXman): Section 90 deals with the investment of 

surplus funds. 

2701. But that is a different thing from the trustee taking up "rights", - 
Yes, Section 56 might be a more convenient place in which. to confer 

the power, if you decided to recommend it. Our purpose in putting forward 
this recommendation is because "rights" issues are of comparatively recent 
origin and have increased in their frequency compared to what they were 
before the war. 

2702. Yes, they seem to be getting more used: they seem to be getting 

more frequent than they were. - I think the majority of new issues 

today are "rights" issues. 

2703. Given that the companies got the necessary leave to issue the 
"rights", there is no reason why the trustee to the bankrupt* s 

estate should not have the power, subject to. proper saf eguards, to take 
them up? - It might well be an asset. That is what we have in mind, 
because he has no power to do it today. 

2704. I see you want to give the Board of Trade power to remove a trustee 
' an reasonable suspicion. - Yes. 

2705. That is rather going back to the days of the Inquisition? - I am 
conscious of that, but I do think it is necessary, and I feel that in 

the light of experience - in which I may refer to Mr. Waterer - the power 
to remove a trustee should be somewhat wider than it is. I have in mind 
the case which I mentioned at an earlier session of the trustee who is now 
a bankrupt, where the man was eventually removed- but it did take some 
time before he could be removed. 

2706. But the removal of the trustee is a very serious matter, and one has 
to have a very certain case before the Board of Trade would undertake 

to remove him, as I understand the position - never on suspicion* You 
would. want more than suspicion. I think that is dangerous. - Well I 
cannot press that further, beyond mentioning the name I mentioned on I 
think, the occasion of the first session. * 

2707. Mr . L loyd Will jams : But one swallow does not make a Spring. — 

(Chairman ): Or even a summer. - No. 

2708. As regards Section 98, speaking for myself, I am in agreement with 
you, that the words "does not know" should be substituted for the 

words "is unable to ascertain". - Yes. 
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2709. y°u would "be in favour of adding the words "or place of business" 
in relation to the local Councy Court } would you? - We would. If 

you do not know the man' s residence, even if you know where he is carrying 
on business, the proper place is the High Court. 

2710. Which, as you say, is absurd. - It is absurd, yes. 

2711. Does any trouble arise in practice through the Inland Revenue having 
the privilege of presenting the petition in the High Court? - We do 

not press that. It is automatically transferred to the County Court on 
the next occasion, but we direct attention to it. We envisage that the 
Inland Revenue would raise serious objections to presenting the petition 
through their Solicitor in London. 

271 2. About the transfer of proceedings - we were proposing to amend what 
is now Section 100, subsection (2), by adding after "in proceedings 

in bankruptcy" the words "or any part thereof", so that any motion in' a 
bankruptcy could be transferred without the whole bankruptcy being trans- 
ferred. - (Mr. Heap: ) Yes. 

2713. That would more than cover your point about the £500, would it not? - 

(Mr. Rearlman ) : In part, but it would involve the commencing of the 

motion at, say, the County Court in Cumberland - or Appleby, for the sake 
of argument - and then an application to transfer from Appleby County 
■ Court to London. 

2714. -fes, but does that alarm you? It seems to me to be rather desir- 
able in the proper case. - I should prefer, in a proper case, to be 

able to launch the motion originally in London in this manner, by making 
one’s normal application for a date to be fixed for the hearing of the 
motion to the local Registrar of the County Court, and asking that, under 
statutory power, it be heard in London. He could then grant that 
application, and the papers would automatically go to London, and it 
would be entered in London. 

2715. In the High Court? - In the High Court. 

2716. Mr, Lloyd Williams : But surely it might be a particular matter 

where all the relevant evidence is in Appleby. Why should the 

witnesses .be put to the expense of going all the way from Appleby to 
London? - I would not suggest that, but, if you will recall, the majority 
of motions in bankruptcy are heard on affidavit evidence, and they are 
argued mainly on the evidence filed by Counsel, and it is of course 
desirable to have those experienced in bankruptcy matters to conduct 
these motions. 

2717. But an experienced Counsel could go down to Appleby? - He could 
but the cost of doing so might be prohibitive, 

271 8. It might be less than the cost of bringing all the witnesses and 

the relevant parties to London. - (Chairman ): It would all depend 

on the particular motion, and how many witnesses required to be cross- 
examined and that sort of thing. - That is so. 

2719. I should have thought that it would be right for a County Court 
Registrar to transfer a motion from Appleby to London without 

hearing what the respondents had to say about the transfer. - You have 
Met us to a great extent on this point and we do. not press the matter. 

But may I hark back on this point about paragraph 34, which deals with 
the allowance and taxation of costs? 

2720. Yes. - It arises out of our discussion on paragraph 38, on bank- 
ruptcy motions being heard in some distant part of the* country. 

Now on taxation of costs, the costs must be taxed, and there is a practi- 
cal difficulty of agreeing the fee which is to be marked upon Counsel’s 
Brief. Wow, if I have to send Counsel to Hereford, or some distant 
Place, far from London, Counsel will require a fee of thirty-five 
guineas to be out of London, if he is a man experienced in bankruptcy 

* 401 

( 59944 ) 

Printed image digitised by the University of Southampton Library Digitisation Unit 



matters. At the moment we can mark that hut, from a practical point of 
view, we cannot pay him that fee until it has been allowed on taxation and 
we are occasionally asked by Counsel’s clerk, "How do we know we will be 
able to get the fee which you are marking us? Will you personally 
guarantee the payment?” Counsel, on the other hand, will not accept a 
brief marked "X guineas or such other sum as may be allowed on taxation”;- 

2721 . No indeed. - And if I may suggest it here, it might be convenient, 
under paragraph 34, to allow the committee of inspection to approve 

the fee to be paid to Counsel for attending on a particular matter, to 
avoid this invidious position arising. 

2722. The powers of the committee of inspection, are in Section I 
think. - Yes. We do not ask anything about our own remuneration in 

this way, but that we may te able to tell Counsel what he will be paid, 
because he does not know what he will be paid, and the amount he will 
receive may be like the Lord Chancellor’ s foot. 

2723. Mr. Lloyd Williams : You are limiting that to Counsel’s fee and in 

cases where he has to travel, some considerable distance from 

London? - That is so, because at the 'moment the Counsel practising in 
bankruptcy are pretty well exclusively in London - the Counsel who claim 
to be experts upon the subject. 

2724* They come to see me sometimes and I am not in London. - But you are 
very near. - (Mr. King): I should rather like to set end that to any 
fee to Counsel, whether it is for going to some place in the wilds or 
whether it is for getting a special opinion of Counsel. You never know 
what fee he is going to charge, and if the committee can agree a fee 
beforehand and tell Counsel his fee, that would be a good arrangement. 

2723. Chairman : Do. you not think there might be a practical difficulty in 

deciding where civilisation ends and the wilds begin - "wilds" in 
the sense of remote, of course? If we are going to do it at all, my 
feeling is that we ought to do it for all Counsels’ fees. - (Mr. Heap): 

Yes, it is a matter of principle. 

2726. That would have to be borne in mind. - (Mr. Pearlman): As an alter- 

native, may I suggest that there should be power to go to the 
Registrar who will ultimately have to tax the bill, or to the Court to 
obtain his approval of the fee in question, so that all parties know where 
they stand? 



2727. That, I think, would be a much better idea. - Yes. I have had 
that - not in bankruptcy but in companies - when I have wanted to 

incur a special expense and the Registrar says, ”1 cannot deal with this 
until you bring your bill in for taxation"; and all he has been' able to 
do is to say, "Well, if this comes before me, whilst I do not bind myself, 
I shall not object to it". That is not very satisfactory. 

2728. Under Section 102, I see you want the Registrar in a County Court 
to hear the discharge subject to the right of the bankrupt if he 

wishes, to be heard by the Judge, - Yes. We think there might be a con- 
siderable saving of time. The Registrar has heard the public examination 
and knows the demeanour of the debtor, and that sort of thing. On a dis- 
charge, the debtor very rarely gives evidence to dispute the Official 
Receiver's statement. 

2729. Very rarely. — And it would be convenient for the same person who 
' took the public examination to also take the discharge. 

2730. We were proposing to assimilate the County Court’s jurisdiction with 
, -5^ ° f High Court Registrar's, by providing that under Section 

102(,2J(cJ the Registrar should have power - this is both in the County 
Court and in the High Court - to grant orders of discharge to enter 
caveats against a bankrupt’s discharge, and to grant certificates of 
removal of disqualifications. If we adopt your proposal it would be 
necessary to add something like this: "Provided that an application for 
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a ■bankrupt's discharge shall, if the bankrupt so desires and so states in 
his application, be heard by the judge"? - Yes, 

2731. Do you not think that the effect of that might be that every dishonesl 
debtor inevitably would go for the Judge who. had not heard his public 

examination and knows nothing about him, rather than the Registrar who 
knows him for the rogue he is? - If that position arose, then surely the 
Judge would undoubtedly have read the whole of the public examination 
thoroughly, knowing that he has got a difficult matter to deal with. 

2732. Under Section 102(5), any specified Registrar has all the powers of 
the Registrar in the High Court, That is a general provision. We 

were proposing to abolish that and assimilate the two things. - We would 
not have any objection to the assimilation. - (Mr. Heap): May I mention 

just for the record, that in the last line of paragraph 39(a) there is a* 
mistake. The word "for" should be "from". 

2733. Yes, Clearly it is a misprint. He has the right now, has he not? 

It is expressly provided for an order for discharge to he appeal- 

able - to appeal without leave to appeal. What do you mean by the 
absolute right of appeal - without leave? - Prom an order refusing a dis- 
charge or granting a discharge on conditions. 



2734-. But that exists now, does it not? It would not be necessary to 
alter the Act? - We thought it did not exist: maybe we are wrong. 

2735. But in any case, whether he has or has not at the moment you think 
he should? - We do. * 



2736 . I see you want to give the Registrar in the County Court the power to 

commit. - (Mr. Pearlman): Yes. 

2737. That is rather drastic, is it not? - Well, if the Registrar is con- 
ducting a public examination, ‘ for the sake of argument and the 

debtor is recalcitrant, ^fith the present procedure he is reported to the 
Judge, and the Judge commits him if he still refuses to answer. But is 
there any reason why the Registrar should not exercise that jurisdiction? 

2738. Well, it is rather contrary to principle that he should because it 
is a matter affecting the liberty of the subject. I see that you 

want to get rid of the Divisional Court in bankruptcy? - It seems an 
anomaly. 

2739. It is an anomaly. Actually, I have personally consulted the Master 
of the Rolls, Who has consulted his colleagues about it ana they 

are against abolishing it. They think it is a useful anomaly. I do not 
know whether, in view of that, you want to press for its abolition’ - I 
am reminded by Mr. King that if, as a result of your deliberations you ' 
recommend - and it becomes law - that motions in bankruptcy in a County 
Court bankruptcy should from time to time be heard in the High Court it 
wouia be very anomalous if an appeal from such an order on a motion by a 
single Judge should be heard by two Judges of the same Division. 

274-0. I fancy that if a motion was transferred to the High Court and 

decided by them, the appeal would go to the Court of Appeal - If 
that Were provided for, 



2741 . I think we shall have to see that our draft provisions contain it 
or recommend that a rule be made to that effect. It would be ’ 
anmalqus to go from one High Court Judge to two High Court Judges The 
next thing you want as regards appeal is that you want an appeal to the - 
ttere ?? v “ a Coun ty i Co ^ t bankruptcy. - Well, we put it this way; 
r be 811 appeal ' fco the House of Lords in any bankruptcy from 

which 0 ^ o A F°J UP °? tte Sa “ e in the some manner in 

hich the Court of Appeal now gives leave to appeal from a judgement in 
any ordinary action, with the leave of the Court of Appeal or of the 
nouse of Lords. 
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2742. We thought of empowering the House of Lords to give leave for 
appeals to itself in cases where there is a right of appeal with 

leave at the moment. - At the moment it is only with special leave of the 
Court of Appeal, I think. 

2743. Yes. - And then not in County Court bankruptcies at all. We would 
recommend extending the right of appeal even to County Court bank- 
rupt ices. 

2744. Do you not think that too many rights of appeal are a curse rather 
than a blessing? - I agree they are a curse rather than a blessing 

but on the other hand, with the County Court having the same, jurisdiction 
as the High Court, matters of very great importance which ought to be 
determined by the House of Lords cannot be determined by it today. 



2743. Is your proposal of a .right of appeal to the House of Lords in County 
Court bankruptcies interlinked with your proposal to abolish the 
Divisional Court? - Yes. 

2746. So in fact there would only be the same number of appeals in each 

case? - That is so. - (Mr. Heap) : I think events have overtaken us 

in paragraph 40(C). I think there is a new Rule of the Supreme Court 
which does require grounds to be stated, in which case the anomaly has 
gone. 

2747. In any event, it would be much better to have grounds stated in both 
cases, rather than to have occasions on which grounds need not be 

stated. - Yes, we have the Rules here; that point has gone, 

2748. I thought that had happened. - (Mr. King): Rules of the Supreme 

Court, Appeals, 1955. - (Mr. Heap): Order 58, Rule 3, sub-rule (2). 

2749. As regards your proposed amendments to Section. 130, it would meet 
your point if the words "shall if" were substituted for "may when" 

in subsection (3), would it not? At present it reads "after proceedings 
have been commenced in any court of justice for the administration of the 
deceased debtor's estate, but that court may, when satisfied that the 
estate is insufficient to pay its debts, transfer the proceedings". If 
you substituted "shall if" that would meet your point, and make it compul- 
sory to transfer the estate if it was shown to be insolvent? - I think 
that meets the point. 



2750. I suppose you would want to retain your other recommendation if that 

were done? - (Mr. Pearlman): Paragraph 41 (b)? 

2751. Paragraph (B) - I fancy that would still stand? - Yes, that stands. 

2752. As regards the last paragraph of your memorandum, what we are pro- 
posing to recommend is first of all the repeal of the dreadful 

Section 4 of the 1 926 Act and secondly to substitute the gazetting of the 
receiving order for the making of the receiving order for the purpose of 
protected payments. I do not know if you approve of that scheme? 

Section 4 of the 1 926 Act is an awful muddle, as you remember. The sub- 
rogation point I do not think Could arise if Section 4 were repealed and - 
gazetting substituted for making. - (Mr. Heap): Wo thought it met the 

first half of our suggestion but not the last half,- but maybe if the first 
half is met in the manner you indicate the second portion would not arise. 



2753. That is what I think; being protected, there would be no need to 

ask for subrogation. - (Mr. Pearlman): Would it not be as well to 

provide for the case where the banker might have express notice of the 
making of the receiving order or of the presentation of the petition? 

2754. I think we were going to provide that, before the receiving order is 
, • gazetted and without notice thereof. As you say, a petitioning 

creditor s solicitor, if he were a very prudent man, might think it right 
to write to the banker and tell him a receiving order has been made. 
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5 !n°tf h the petition^ ^ ' 0r <*" ^tice of the presents 



2755. 



Yes, that la what I thought. The words we were' going to suggest 
were - "without notice of the receiving order and before thf receiv- 
in’?! petition"?^ * ' 1 ^ the presenta- 



275 S. I do not think so. - Because when the hank receives notice of the 
presentation of a petition it then freezes the account Snd there 
must he a petition before there is a receiving order. 



2757. The hank freezes the account if it has notice of a petition anyway as 
things stand at the moment? - Yes. ^ ^ as 



2758. That gives us considerable food for thouerht — Tf* t m-i rrio-f- 
. ^ . *» law as I understand it'^today if tLtTa SfJion" 

is presented against an individual and you give nolice to thf hLk of Se 
presentation of the petition, the hank will not part with any s™ of 
money at all, and the account is automatically frozen. Now if a man has 
a petition against him, provided a receiving order is made it wo^^Th,, 
in my suhmssion, very well to put the banT in a bettef^osition f r ’ 
than they are now, and I was thinking that the suggested wordS^ yoff ad 
out for the amendment to this Section might have aS effect of T?tcrW tf 
" tD enatle a tank t0 * - petition^ whicf : ifhad *” 



2759 * *£> - w- 

o^erand before the receiving crier is gazetted? 



7 ® tVs^or* e? 

« cf e :^ c ^\) T f ^ is 



rJr : 

have the responsibility of making the receiving order. 



76 tat f v adjou™ the matter to the Judge either off his own 
What tf\i application, could he not? - That is true. - (Mr. PearlLn)- 
What troubles me is this: that a Master of the Chancery Division hafff 

uSfwh^h p 11 bs f aru T >t °y “attchs, ££nd has no experience of the principles 
upon which Registrars of the High Court or of the County Court SS else 
or n „ etl ™. oonf eiTed upon them by subsection ( 4 ) in deciding whether 

Z° t re T £ n8 ? rd ° r Wil1 b0 aade - 1 <» speaking personaSy here 
view that ° it midht°b What 0Xt< ^ " y collea S uos are “ agreement with this 
the ’^isdiction to ™ vT positi ° n “ a Master were to exercise 

branefof The -i * ^LV? Ceiv “« without experience of this 

he made bv thffr’w^ 2 ? at ^ a rBcclvin & orde r is to be made it ought to 
probably never C ° Urt “. banta "P to y rathe:r than by a Master who has 

on tch"™ " reC61Vlng ° rder or who had to adjudicate 



2763, We could meet that by a second proviso - "Provided also that the 

Masterr!“^rL b L thiS SU * Se0ti ° n ^ not be —cased by a 
of the table? ’ Very proTlso ve wera considering at this end 



2764. What I think we really wanted you Gentlemen to tell 



jf° a i? 0 thls “ Principle, as an improvement on the 



us was whether 



of h*Y 5 H — jr* — eta cux .improvement on the original idea 

-W_ng your own private act of bankruptcy and a f ictitious ! 5 Tdeb« - 
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(Mr. Heap): I think the answer to that is that in principle we do like 

it. We do not want to delay you; could we take these away with us and 
have some thought and perhaps write you a letter? 

2765. Yes, certainly. - If we have any further thoughts we think might "be 
of help we will write you a letter. 

2766. I have nothing else I wanted to ask you. Gentlemen. If you are 
going to think over our draft we would like, to think over your draft 

amendment to Section l(l)(g), for which we thank you. Thank you very 
much for the help you have given us. - I would like, on behalf of my 
colleagues and nvyself, to thank the Department and the Committee for the 
very courteous way in which we have been received. 



(The witnesses withdrew) 
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TWENTY FOURTH DAY 



Monday, 3rd December, 1956 



Present 



HIS HONOUR JUDGE BLAGDEN 
MR. C.E.M. EMMERSON, F.C.A. 

MR. H. LLOYD WILLIAMS 

MR. H.E. PEIRCE, O.B.E., J.P. 

MR. N.B. SHERWELL, O.B.E. 

MR. B.E.P. MACTAVISH ) 

MR. C. ROY WATERER, I.S.O.) 



(Chairman) 



Joint Secretaries 



LETTER RECEIVED PROM 

BUILDERS SUPPLIERS CREDIT ASSOCIATION LTD . 

High Holbom House, 
52-54> High Holhom, 

, London, W.C.1. 

5th July, 1956. 



B. MacTavish, Esq,, 
Board of Trade, 

Dear Mr. Mactavish, 



BANKRUPTCY LAW AMENDMENT COMMITTEE 



In reference to your letter of 8th May, I now have pleasure in giving 
comments from the Association on the notes and questions which you sent 
■with your letter. 

ITEM 3 Cl) : 

Arising from comments received from the Association's professional 
advisers, it is considered that the suggestions in the Appendix are con- 
structive and desirable, subject to the following comments 

Appendix (a) It is considered that the suggested period of two years 
is desirable, 

(b) The Trustee should have the power to apply for a caveat 
as well as the Official Receiver or any creditor, or on the 
initiative of the Court. 

The last sentence might be amended to read. "In that event 
the Bankrupt would have the right to apply to the Court for 
his discharge in accordance with present procedure and the 
Court should be at liberty to grant the discharge at the 
expiry of two years of the conclusion of the Public 
Examination or make such longer suspension as it thinks 
fit." 

(c) It is considered that this should be widened to cover 
all Bankrupts during the suggested period of two years from 
conclusion of the Public Examination and all Bankrupts 
against whom a caveat is entered until the date of their 
discharge should abide by the suggested requirements, 

(d) Agreed. 

..•1 :iyJi - 
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(e) Agreed, provided that the date of automatic discharge 
is at least two years from the date of conclusion of their 
Public Examination. 

Two members of our Board of Directors state, however, that they are 
not in favour of automatic discharge after two years. One comments that 
if a time is to be given it should be a minimum of five years so as to 
avoid too early a complete re-entry into the general business community. 

The other director points out that an automatic discharge would appear to 
withdraw the review at present necessary, and might possibly, in some 
cases, encourage a "go slow" policy during the fixed period. ■ As the 
entering of a "caveat" is made at the conclusion of the Public Examination, 
it would not be possible to determine whether it was necessary to do so 
and the result would tend 'to be the entry of "caveats" in every case, with 
a resulting additional burden on those concerned. 

ITEM 3 (2) : 

One of our directors takes the view that it would be inequitable to 
apply assets acquired after- bankruptcy to creditors in a subsequent 
bankruptcy in priority to debts outstanding on the prior bankruptcy, 
beoause the bankrupt must give notice that he is undischarged so that the 
person then dealing with him does so at his own risk. Our professional 
advisers, on the other hand, consider that the suggestion is equitable and 
desirable. 

ITEM 3 (3) : 

It is considered that the petitioning creditor's debt should remain . 
at £50. The estimated value of assets for an order for Summary 
Administration might be increased to £750 and thus place a limit on the 
number of cases -which -would reach the Official Receiver's hands. We 
■would, however, comment that any such adjustment should not have the effect 
or lead to the increasing of the £10 limit under Section 155 of the 
Bankruptcy Act, .1914. 

ITEM 5 (4) : 

It is not considered that any alteration of the existing la w is 
required. 

ITEM 3 (5) : 

It is considered that the possibility of creditors appointing the 
Official Receiver in non-summary cases "would be an advantage in so far as 
it should limit costs. Our professional advisers take a somewhat 
different view that there should be no alteration of the existing law 
except to increase the -limit of assets to £750 (as given in ITEM 3 (3) . 
above) -which would also have the effect of limiting costs in small cases. 

ITEM 3 (6) : 

It is not considered that any alteration of the existing law is 
required. . In such cases the bankrupt can apply for a rescission of the 
Receiving Order if he is not prepared to await, his automatic discharge. 

ITEM 3 (7) : 

Agreed as desirable. 

ITEM 3 (8) : 

It is considered that such an amendment is desirable if it would have 
the effect of making prosecutions more practicable-. Our professional 
advisers comment that Section 161 requires amendment and suggest that a 
simplified procedure, similar to that provided by the Companies Act, 1948 
under Sections 334 (2) and (3), should be adopted. 
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ITEM 3 (9) : 



It is not considered that any alteration to the existing law as to 
control "by the Board of Trade is required. 

Our professional advisers have also put forward the following detailed 
comments regarding the Deeds of Arrangement Act:- 

-^■t is suggested that the following matters may receive considera- 
tion in connection with the arendment of the Deeds of Arrangement Act 
and/or Eules: 

1 . It should he made clear in connection -with the Affidavit 
required to he made by debtors under the Deeds of Arrangement 
Eules 1925 as to their property that failure, to make a full dis- 
closure renders the Debtor liable to the provisions of the Perlurv 
Act, 1911. 

2. _ That the present Form of Debtors Affidavit should be extended 
to include as a further schedule a statement setting out parti- 
culars of the Debtor's assets. 

At present the form of "Debtor's Affidavit" merely discloses 
the total estimated amount of property -without any details, ana a 
Trustee therefore has very little control over dishonest debtors 
who may omit particulars of their assets. 

3. A Deed of Assignment made for the benefit of Creditors 
should be of all a debtor's property 'and assets, excluding only 
that which wouia not pass to a Trustee under the Law of Bankruptcy, 
unless there ms special disclosure to Creditors of any assets 
omitted at the time the Creditors are asked to assent to the Deed. 

4. The disposition of Assets between Creditors should be with 
like priorities and in all respects as in bankruptcy. It is 
considered that any departure from this as now allowed hy 
Section 17, should be specifically stated at the time Creditors 
are invited to assent, 

5. As an alternative to Suggestions 3 and 4 above, it is 
suggested that a Statutory Form of Deed of Assignment might be 
included in the Deeds of Arrangement Act, and any departure from 
such statutory form should be specifically notified to Creditors 
before they are invited to assent. 

If it is considered by the Committee to be desirable for a 
statutory form to be incorporated in the Aot, further suggestions 
as to points which may be covered in such statutory form can be 
made. 
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6. The period in which a non-assenting creditor can petition 
for bankruptcy relying on the execution of the Deed as an act of 
Bankruptcy should he reduced from three months to 21 days after 
registration. Such a period will then he in keeping with the 
period given to Creditors to assent to the Deed. 

It is not considered that the present provisions of 
Section 24 are sufficient to give protection to Trustees. 



, If * he la * is not amended, as suggested in 6 above, the acts 
and. dealings of a Trustee under a Deed subsequently voided should 
be made valid if carried out bona fide ana for value and with the 
knowledge and consent of the Creditors or of a constituted 
Committee of Creditors appointed by any Meeting of Creditors. 

The Trustee should he entitled to be paid his proper charges and 
out of pocket expenses of and in connection with the Deed out of 
any assets realised by him, -with the right to apply to the Court. 
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It is suggested in general that the position of a Deed 
Trustee in a bankruptcy ensuing before the Deed matures should 
be similar to that of a voluntary liquidator where a compulsory 
liquidation subsequently ensues. 

8. In lieu of Section 23, the Act should give to a Deed 
Trustee power to apply to the Court for directions similar to 
Section 79 (3) of the Bankruptcy Act, 1914- 

9. That a Deed Trustee should have the same rights of examina- 
tion before the Court as are available to a Trustee in Bankruptcy 
under Section 25 of the Bankruptcy Act, 1914. 

10. That the registration of a Deed of Assignment should be 
advertised in the London Gazette, and a Certificate of such 
advertisement should be lodged by the Trustee with the Registrar 
within 28 days of the registration of the Deed. 



ITEM 4 

On general legislation, the style and formalities regarding Proofs of 
Debt and Proxies need simplification and as regards one detail in parti- 
cular, a Director or Secretary signing a Proof of Debt on behalf of a 
Limited Company should automatically be allowed to represent the Company 
at a Meeting, without the necessity of lodging a formal Proxy. 

In addition our professional -advisers make the following comments 

Bankruptcy Act 

It is suggested that Section 155 of the Bankruptcy Act 19.14 he 
amended to make it incumbent upon an undischarged Bankrupt to make a 
disclosure in writing of his position. 

Preferential Claims - Section 33 Bankruptcy Act 1914 

It is suggested that an unduly large proportion of assets are 
paid away in preferential claims, and accordingly that the limits on 
various classes of preferential claims should be reduced. In - 
particular: 

Rates - At present up to 12 months arrears of Rates rank in 
priority to unsecured creditors. 

Rates are due when made, and if Local Authorities neglect 
to collect, it is difficult to understand why they should obtain 
prior rights. 

Assessed Taxes - It is suggested that the existing provi- 
sions should be so framed as to prevent the Revenue in effect 
claiming two preferential years as for example one year in rela- 
tion to Income Tax and a different year for Surtax. 

• - It is suggested that preferential arrears should 
be limited to four weeks. P.A.Y.E. is payable monthly to the 
Inland Revenue, and if they fail to collect it is difficult to 
understand why they should obtain prior rights to the detriment 
of unsecured creditors. 

4 - J .^ It ls , h °? ed that these c °™ ents ana suggestions will be of assistance 
to the work of your Committee. 

Yours faithfully, 



(Sgd. ) F. HARDY. 
Secretary. 
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EXAMINATION OP WITNESSES 



Mr. Richard Langdon Davis, P.C .A, ) Representing Builders Suppliers. 
Mr. Prank Hardy ) Credit Association Ltd. 

In Attendance: Mr. R.L. Crowfcher (Building Industry Distributors) 



Called and examined 

2767. Chairman : Thank you for your memorandum. I do not know if you have 

seen an up-to-date version of our proposals as regards discharge, ■ 

■which is reference number BLA/112. I think you have had that? - 
(Mr. Hardy): Yes, we have had that. 

2768. You did not have it , I think, at the time you prepared your 
memorandum. We are all glad to see that you agree with us about 

the period of two years. You do not think that is too short? - 
(Mr. Langdon Davis): The Association have in their memorandum under 

item No. 3 0) at the foot of page 1 stated that a number of their 
Directors consider that two years is too short a period, and they suggest 
five years. 

2769. Yes, but I gather the majority view is in favour of two years? - Not 
a majority view of the Board of Directors, So far as the profes- 
sional advisers are concerned, they rather felt that the suggested period 
of two years as a minimum was an advance over the position which has been 
obtaining since the 1926 Act. As you know under the 1926 Act the question 
of suspension and the time of suspension were made discretionary in the 
Court as opposed to the two years minimum obtaining under the 1914. Act, and 
it has been the practice, particularly in the High Court, for suspensions 
to .be in the view of some members of the profession rather nominal. 
Suspensions of three months and six months have not been at all unusual, 
and the professional advisers of the Association therefore thought that it 
■was an advantage to get to a minimum period of two years which virtually 
brought the position back to that which obtained under the 1914 Act. 
Admittedly under the proposals now there is not the protection that there 
vas under the 1914 -Act because the 1914 Act dealt with conduct which had to 
be taken into consideration on discharge, whereas the proposals now put 
forward make a discharge absolute at the end of two years, as I understand 
the position. 

2770. That is not quite right. The bankrupt gets an automatic discharge 
at the end of two years if he makes no approach and if no application 

is made for a caveat, but there is no absolute minimum period of two years 
for which discharge must be suspended. He could apply within the two 
years for a discharge under the existing procedure. - Yes. 

2771. A good many people have thought that the two years within which a 
caveat may be applied for is too short. Do you feel that? - The 

Board of Directors by a majority decision do feel that the two year period 
for automatic discharge is too short, and they think five years is a 
proper period. 

2772. Mr. Peirce : I wonder whether the Board of Directors were apprised 
of what you have just said to Mr. Langdon Davis about the caveat. - 

( Chairman ) : The Board had before them, I suppose , the appendix to the 

original circular, did they? - Yes. 

2773. And not the newer document, BLA/112? - Yes.' 

2774. Mr. Lloyd Williams : I wonder if I could simplify this. I rather 

think I see Mr. Davis's point.. You consider two years as an 

automatic period is too short? - That is correct. 

2775. If you take the figures of the average discharge - the average dis- 
charge - you will find, I think, probably it is very much less than 

two years? — Yes. 
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2776. What you are worried about is the question of* conduct? If* it is a 
question of conduct then of course a caveat is asked for and the 

automatic discharge does not apply. I do not think you have quite 
appreciated that? - I appreciate the point the Chairman has now elucidated. 
The point the Chairman raised was that two years was not necessarily the 
minimum period because, under the proposals a bankrupt can apply for his 
discharge under present procedure , and he can obtain it at a much shorter 
period if the Court so determines. 

2777. I should not think if he is an innocent bankrupt ... - Experience 
has taught me there are very few innocent bankrupts. 

2778. Then there would be a caveat and the two years does not apply. - 
There can only be a caveat if application is made, and suggestions 

have been put forward that the persons capable of putting forward an 
application for a caveat should be widened. In the original proposals 
the Official Receiver could apply. We have asked that this right should 
be extended to the trustee. We have asked also that it should be 
extended to any creditor who has proved his debt. 



2779. Chairman : If I may interrupt you there for one moment, under our 

last proposal it is envisaged a creditor who has proved his debt can 

apply for a caveat at the conclusion of the public examination, but that 
we should confine to the Official Receiver or trustee the right to apply 
during the subsequent two years. You would like to see the creditor 
entitled to make an application at any time during the two years? - We 
should like to see an Official Receiver, trustee or a creditor able to 
apply at any period in the two years. 

2780. Mr. Lloyd Williams : Could not a creditor let the Official Receiver 

or trustee know that he had grounds for applying? - He could, but I 

know of no procedure under which he could make them do so. 

2781. He could always apply to use the Official Receiver’s name on giving 
an indemnity? - I do not know. 

2782. Chairman : It is so at present. If he is prepared to furnish an 

indemnity, the Court can order the Official Receiver to lend his 

name. - We then get the question of cost incurred by creditors who have 
already incurred a great deal of loss. 



2 783. Mr. Lloyd Williams : If a creditor has a good case for a caveat, he 

would not mind indemnifying the Official Receiver? - I think he would 

object to the Official Receiver as a Government official, 

2784. A trustee then? - A trustee would be entitled to apply, but unless 
there are funds in the estate there is nobody to pay him. 



2785. Do you not realise that your suggestion may mean frivolous applica- 
tions at the expense of the estate? - That might be the case, but 
not at the expense of the estate if a creditor himself applies. The 
Official Receiver is a Government official and has to deal with such 

^ may arise in the bankruptcy, and the trustee is not concerned 
with the direct application. 



2786. But surely the creditor would have attended the public examination 
deM- fflad ® ®-PP llcat i°n for a caveat? - He may hot have proved Ms 

tnL, bl the th ® P utllc examination. In practice it very often 

order Pl m 9 6 a 5h ° rt time after the makin S of the receiving 



2787 ‘ there is some danger that if we allowed 

. “fetors to make applications for a caveat during the two vear 

SSated^uuV d t ?ney I “ iSht be msted dy SOme “Siisious creditor Lying 
repeated applications one after the other and, as soon as one is SSdfsed 

“ ? se~cSf t rlSe "I/- " P^ect"! aUse ti 

put m unat no second application could be made. 

2783. Something would have to go in. - I think there should be protection. 
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2789* Mr. Emmerson : What about the protection of a resolution of the -whole 

committee of inspection, for example? - That might do. 

2790. Chairman : I see you -want to make the duty to inform the Official 

Receiver of changes of address and so on apply in all bankruptcies? - 
Yes, I consider that is a very advantageous protection, 

2791 • you do that things are going to be just as hot for the sheep as 
for the goats? - I submit that there is no reason -why a bankrupt 
should be relieved of the onus of keeping his trustee and the Official 
Receiver informed of his acts and dealings. It is part of the duty of 
the debtor which already obtains in his bankruptcy. 

2792. Mr. Lloyd Williams : Supposing he does not? - I suggest he would be 

guilty of contempt of court. 

2793* How is the Official Receiver going to find out if he does not notify 
a change of address? - The Official Receiver cannot find out, but 
the onus would remain on the bankrupt to give the data at certain definite 
periods. If he fails to do so then he is definitely guilty of a mis- 
demeanour under any revised Act of Parliament, I. suggest. 

2794. The change of address, you are talking about? - Under the existing 
Act he has to keep the Official Receiver advised of his present 
address and any change of address. 



2795* Chairman : Of course, if Official Receivers have to obtain from all 

bankrupts an account of their transactions in each case at a stated 
period, say every six months, it is going to impose an appalling burden on 
their staff, is it not? - I do not think so. 

2796. Our idea was, you know, that this caveat procedure would form a sort 
of - I cannot help mixing my metaphors - a sort of sieve dividing 

the sheep from the goats, which would let the comparatively innocent 
bankrupt out automatically and hold the goats - the wicked bankrupts - up 
for a very long period. If you make the thing just as hot for the sheep 
as the goats, there is no advantage in being a sheep. - Yes, I see the 
point, I certainly am definitely of the opinion that it is not advan- 
tageous that the existing procedure should still obtain whereby bankrupts 
can obtain a discharge subject to a very short suspension. 

2797. You did appreciate, did you not, at least I hope you did, what we 
were aiming at doing was achieving what two previous Committees on 

this subject have recommended, namely reducing the number of undischarged 
bankrupts in the country. We understand there are something like 40,000 
loose in England at this very moment, of whom probably quite a small 
minority are real villains. - They are undischarged because they have 
failed to take advantage of the procedure to obtain their discharge. I 
cannot see why the community should -be interested in whether they are 
undischarged bankrupts or not. 

2798. I think there are several reasons why, one of -which is that when 
eventually they die very distressing applications have to he made 

against their widows and families to get hold of all the property of which 
they died possessed. - Yes. 



2799. Shall we pass to your question of the second bankruptcy unless you 
want to say any more about the discharge position? Since our 
memorandum was sent to you we have had another suggestion made to us which 
that instead of either the proposed new system or the existing system, 
the assets m the second bankruptcy should be applied in paying to the 
second lot of creditors a dividend equal to that already paid to the first 
°r dit0rs 4 1 * e , reaft ? 1 ' shoula shared equally between both lots 
should a t0 ^ S + “ ot 1 h™ mde the scheme clear to you, but I 

Should be interested to know whether you think that is better than the pro- 
posea scheme or the existing scheme, or whether you think it would not 

Se • " I th l’*^ re 136 a lot of difficulties/ My opinion is that 

™ assets should he available for the , second bankruptcy. 
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2800. In the first instance? - Yes. As set out in item 3 (2) of the memo- 
randum, our Board of Directors are not ■wholly in agreement with that 

view. 



2801. If we may go on to the question of money limits, I see you are, as 
most of us were, in favour of retaining the £50 for the petitioning 

creditor's debt? - Yes, that is so. 

2802. As to the ceiling for summary administration you suggest £750. 

Would you quarrel with £1,000, or do you think that is much too 

high? - I think it is getting on the high side. There have been a number 
of figures put forward to the Directors of the Association varying from 
£500 to £600, and the professional advisers have suggested £750 as the 
upper limit. Here again it would probably be a very big strain on 
Official Receivers if they had to deal with a great increase in the number 
of small cases. 



2803. On the other hand people who act professionally as trustees do not 
seem to like very much handling cases with less than four figures in 
them; there is little left on the bone for the trustee. - Yes, that cer- 
tainly may obtain. I would not quarrel with £1,000. 



2804. One monetary limit you do not deal with is the bedding, tools of 
trade and so on in. Section 38. We thought of recommending that 

that figure should be abolished and the whole thing left to the discretion 
of the Official Receiver and trustee, bearing in mind that that which is 
excepted is limited by the word "necessary". - I would not agree with that 
suggestion. I think the limit needs raising to take account of the 
decrease in the value of money and I would suggest it be raised to £50. 

2805. Suppose you get a married man with a large family who is a dentist. 
He needs a great deal more than £50 worth. He has to provide some 

sort of furniture for his family and some tools of trade to stop people's 
teeth. - The Act provides for essential furniture for his family, bed and 
bedding for himself, his wife and his family, and his tools of trade. If 
the matter is left entirely open I would suggest one will get the case of 
the dentist with dental equipment worth some thousands of pounds which 
would be allocated to him instead of being available for his creditors. 

I want it to remain at £50, not to be at the discretion of the trustee, 
which I foresee would lead to many applications in the Court unless the 
trustee's decision was paramount. 

2806. Even £50 would go nowhere in the case of the dentist with a large 

_ family. - It would cover the bed and bedding for himself, his wife 
^^7, y 11 ^^juiy, but it would not cover his tools of trade. In the case 
of the dentist he has valuable tools which should be made available for 



2807. Then he cannot earn money for them, unless possibly by taking 
employment mth another dentist and using his tools? - He would have 

deeiShT 6 ”? * the " 0Ome t0 the 0_verr i8ing question, is it 

desirable for an undischarged bankrupt to carry on as a sole trader? 

2808. I ao not know about trading, but surely for him to be a professional 
t+ “jn rather than employee would be an advantage to his creditors? - 

Ss^ngs “ ^ trUSt6e ° OUld ° bta “ “ f-m^CoS^tSoMng 

2809 ' !Lt^ r ° POS “ s t0 enlar se Section 51 and make it as wide as we 
agree thlnk ^ WUld agree ldth that? ~ I certainly 

2810. If we enlarge Section 51 we must let him have hi, tool ,9 r 

shouldtfbVettmea^ keeVS h M ^ 1 ^ 

the benefit of Se cradltoS: 5 6 " nt ' Which sh ° uld ^ 
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2811. If we enlarge Section 51 to cover his earnings, we must let him have 
the tools to earn. - I suggest Section 38 envisages, not the tools of 

a man carrying on business as a proprietor, hut the tools of trade of 
people such as a plumper, #10 takes his tools about -with him as an 
employee. 

2812. You -would include such a person as a carpenter -who very often works 
for an employer -with tools which are his own property? - Specialist 

workmen, 

2813. Mr. Lloyd Williams : £50 would not go very far -with those, would it?- 

It goes a reasonable way. The Section is reasonably interpreted in 

practice and one must remember the Act does not say replacement value. 

It is the second hand value of tools of trade and the man's bed and bedding 
sufficient for himself his -wife and his family - not in any way a replace- 
ment cost. 

2814. Mr. Beer : Would it not amount to this? A plumber and a carpenter 
would be able to get by and go on earning money, whereas a pro- 
fessional man like a dentist has got to do something else. One man can 
go on earning the money he earned previously, while the other man's whole 
standard of living has got to be changed. - I think it is a question of 
values. To leave this matter entirely open, firstly would place an 
undue onus on the trustee, and secondly might lead to very substantial 
articles of value being retained by a bankrupt to the detriment of his 
creditors, the creditors merely being entitled at some time, if the Court 
so ordered, to obtain an order out of nebulous earnings in the future. 

In turn the man might sell his dental or professional equipment and 
utilise those moneys for other purposes. 

2815. Chairman : I am not sure if the reference in our circular to you 

about after-acquired property was not rather unfortunately expressed. 

What -we would be glad of your opinion about is how to prevent trustees 
having -white elephants and similar property indefeasibly vested in them 
without their knowledge. - I can see no objection to a trustee having such 
assets as the bankrupt has possessed vested in him, because when the 
trustee obtains his discharge those assets automatically go back to the 
Official Receiver. They are available for realisation at any time when 
they may become realisable. 

2816* I think we are rather at cross purposes. Supposing the bankrupt 

goes out and somehow or other acquires a white elephant or something 
else that costs money to keep up, the trustee may not want it. It may be 
the last thing he wants and as the law stands at the moment apparently he 
is saddled with it the moment the bankrupt gets it. He may be under a 
duty to feed or repair it or whatever it may be. What we thought of pro- 
viding was that such property should not vest in him indefeasibly unless 
and until he claims it - as was thought to be the case until a recent 
decision of the Court of Appeal. - I see considerable difficulty in 
enabling the trustee to obtain knowledge of it. - ( Chairman ) : He can 

always require the bankrupt to attend on him and tell him about after- 
acquired property. We have now made it obligatory on the bankrupt to 
disclose after-acquired property. 

2 ^ 1 7. Mr. Emmerson : You still would rather keep it that such property be 

vested in the trustee and he can only get rid of it by disclaimer - 
if indeed he can do that. - I can see that certain types of property might 
be an embarrassment. 

2818. Chairman : Such as leaseholds? - They can be disclaimed. 

2819. if they are after acquired property it is doubtful if they can. I 
think we ought to make it quite clear that they can. - One these 

tiays often finds a bankrupt possessed of slum property which is freehold, 
and trustees are in an extremely difficult position because they are 
really the only people to have demolition orders made against .them, 
sanitary notices served on them and such things as that. That is where 
the trustee gets into difficulties. 
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2820. That is just the trouble. One of our Secretaries has bitter 
memories of being forced to fence in a big pit -which had vested in 

him as trustee of an estate. - There is a difficulty in the Act there 
because there is no power of disclaimer. 

2821. Exactly, - No power of disclaimer at all. 

2822. While we are on the subject do you think it should be made clear 

• that there is a power to disclaim freeholds? - I think that would 
be desirable. 



2823. While on the subject of after-acquired property, we also thought of 
putting in a provision in Section 38 that if the trustee claimed 
after-acquired property and gets it, it should be subject to a first 
charge of payment for necessaries. That is putting the butcher, the 
baker, etc. in the same position as the undertaker is in where the 
bankrupt has died and been buried. I think that is right, do not you? - 
I can see no reason why a butcher and a baker should have any prior right 
over a builder's merchant or any other creditor. 



2824. It is only extending the decision in Re Walter concerning a man who 
died and expense had been incurred in burying him. If he does not 

die he has to be fed, and the only way he can feed himself is out of 
afte reacquired property. It is limited to necessaries, you see. - It 
would require a tight definition of necessaries, I think. 

2825. The meaning of the term "necessaries" is fairly well known as 
regards contracts made for infants and lunatics and that kind of 

person. There is no reason why it should have a different meaning in 
this connection. - No. In general I cannot see why any prior right 
should be given to certain classes of creditors. 

2826. Mr, Lloyd Williams : In other words he is better off dead than 

alive? - Many people are that, 

2827. Chairman : It depends whether it is advantageous to be buried or 

not. What it would mean if we adopt your view is not that it is 

better if you are bankrupt to be dead than alive, but if you happen to he 
a creditor of a bankrupt it is better that the bankrupt should be dead 
than that the bankrupt should be living, because in Re Walter decided 
that where the man died the trustee should pay not only the undertaker hut 
all other necessaries that have been incurred. - Yes. 

2828. Would that not be rather contrary to public policy? It brings about 
a state of affairs in which it would pay the creditors to bury the 

bankrupt. When I say the creditors I mean in this connection the 
creditors for possible bankruptcy necessaries - the butcher, the baker, the 
candlestick maker. You probably know the decision in Re Walter. Would 
you like to see that reversed in the Act? - I am not really conversant with 
the case. 



2 29. It ms a case m *ioh a man died ana the Court said the trustee must 
pay out after-acquired property not only funeral expenses hut 

life + 3!pens +v f 2 r neoessarles incurred since his bankruptcy. - I TO uld 
like to see the decision reversed. 

2630 ‘ remSPS ^+ 0f ! i ?u al Reoeiver serving in non-summary oases I might 
annoint Tfit^ that at the moment the Act requires the Board, of Trade to 

aSSSt a f?t ? ^ ru ! tee ° f the P r °P ert y if the creditors do not 

■JP • , person. In fact, if the creditors want the Official 

^ ^ ±ts eye Ld Slo^s the 

lettSfthe S^i ? ° n ‘ * ° oula aohieTC the de sirable aim of 

SteSg the^ u4 E ??rr r ,, Se T aS trUSte;S lf the 0 realtors mnt it by 
Board of Trade doine that }CO} f ld ' m not > 'which would sanction the 

point? 0 - SfS^tSpoS “ ^ d ° eS ' *** -et the 



(59944) 



41 6 



Printed image digitised by the University of Southampton Library Digitisation Unit 



2831 • As regards cases where the bankrupt pays 20s. in the pound, I do not 
think you have considered, have you, what will happen in. bankrupt- 
cies which were in existence before the suggested new Act comes into, 
operation, and in which he pays out the 20s. after the new Act comes into 
operation. - Surely the bankrupt can then apply, as he is now able to, for 
a rescission of the receiving order at any time, 

2832. Yes. Do you think we ought t.o make .some, provision whereby any 
property left over would automatically re-vest in the bankrupt? - 
No, I do not. 

2833« What is going to happen to it? - I think, an application should be 

made as it is now made, I think it would.. be a very dangerous thing 
for property automatically to re-vest in a bankrupt on an automatic 
discharge. 

2834. Are you not confusing discharge with annulment? You see we are 

talking about the case where he has paid 20s. in the pound - all. the 
costs, all the statutory interest - there is nothing outstanding.. -;Then my 
contention is that he should do as now - he should apply to have a 
rescission of the receiving' order. 

2835« Do you consider that where 20s. in the pound is paid the Court, should 
have a discretion to refuse to , annul, or do you think annulment 
should be automatic? - I think annulment should be Automatic, but -there 
should be an application made. 

2836. That may be, but you think that a bankrupt who finds, himself -in a 
position to pay 20s. in the pound should be certain that his 
bankruptcy will be annulled if he does .so, and that he gets his annulment 
no matter how bad his conduct? - Yes, I think that is the case. I do not 
think that creditors are .concerned with conduct if they have their debts 
paid in full, but I do feel there should.be an application /made which will 
necessitate the bankrupt stating that he has paid all his debts in full. 

I am rather worried about any undisclosed liabilities. 

2^37. Mr, -Lloyd Williams : Surely he cannot get. a rescission without a 

report from the Official Receiver? - No, the Official Receiver will 
make a report, but there may be undisclosed liabilities. If the bankrupt 
has to apply he has to apply on affidavit stating that he has made a full' 
disclosure and all his liabilities have been paid. If he -obtains an 
automatic revesting of assets and .he has failed to make a full disclosure, 
hereafter he can as an undischarged Bankrupt deal with his assets without 
any formalities at all, 

2838. He is not an undischarged bankrupt - he is ho longer a- bankrupt at 
all. It is as if he had never been a bankrupt.' ~ When the adjudica- ■ 

tion has been annulled. My own opinion is that' he- should: have to apply • 
for a rescission of the receiving order, and have the adjudication annulled 
and that it should not be automatic, 

2839. You have already told me you would like to see Section 51 enlarged- to 
embrace all earnings as far as possible? - Yes. 

2840. As regards prosecutions you want Section 161 .simplified. We "were 
going to recommend that it should be simplified in a very drastic. 

m y "by abolishing it altogether. A Section which requires the -approval 
of the Court in- bankruptcy before prosecution seems to be completely out ' 
of place. I expect you would like to see it out. - The Association have 
put forward certain suggestions on that and -have- suggested that the pro- ' 
cedure should be similar to that which obtains in voluntary winding up. 
Section 334 (2) and (3) of the Companies Act, 1948 makes it a duty on a 
liquidator to call the. attention of the Public Prosecutor to any criminal ' 
m°++. ^ ^ en sa Y s Director of Public Prosecutions shall act in the 

^tter. A very simple procedure. 

-.•/ 

2841. We might put in something of that kind. -.Ana the su|gest‘fdn?fe| f VMi 
that procedure should be incorporated ‘in the Bdnkr%fSy' 
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2842. If v/e give the Board, of Trade power to prosecute that would achieve 
the same end even more simply, would it not? They are, after all, 
the public authority in charge of bankruptcy proceedings? - Yes. As a 
matter of practice the Director of Public Prosecutions goes straightaway 
to the police. 

2843* So does the Solicitor to the Board, I think. If they can both do 
it that is perhaps the ideal arrangement. - As the position obtains 
in companies "where any report is. made under the last foregoing section to 
the Director of Public Prosecutions, he may if he thinks fit refer the 
matter to the Board of Trade for further enquiry". So we have both 
departments engaged in companies, and the suggestion is that bankruptcy 
procedure might be made to link up with voluntary liquidation. 

2844. We will consider whether we should incorporate something correspond- 
ing to that. - That is the suggestion. 

284 That brings us, I think, to deeds of arrangement, and I gather you 
do not want the Board of Trade control over them extended? - No. 



2846. The first suggestion with regal’d to deeds by your professional 
advisers is in connection with the debtor's affidavit. Do you 

think it would do if we required him to give such details of his property 
as are required in a statement of affairs in bankruptcy? - That would be 
admirable, 

2847. Mr. Emerson : I do not think there would be time. Sometimes 

deeds of arrangement and deeds of assignment are constituted at very 

short notice, and the debtor can only give an estimate. Would you not 
agree it would be impossible to value the vfoole of his stock and book 
debts accurately? - Undoubtedly, The Chairman, however, put forward a 
su SS es ^i° n that similar data to that required in a statement of affairs in 
bankruptcy should be supplied. A bankrupt does not value his stock in 
any way accurately. He gives an estimate of his assets and liabilities. 
The suggestion put forward in the memorandum for the consideration of the 
Committee is to prevent a debtor merely putting an omnibus figure of his 
assets without details, and at a subsequent date no-one knowing exactly 
how that omnibus item was made up, giving him loopholes in connection with 
undisclosed assets. It is suggested that the present form of debtor's 
affidavit should be extended to include as a further schedule a statement 
setting out particulars of the debtor's assets. At present it is merely 
one omnibus statement vhich says the "total estimated amount of my 
property included under the deed is £X". 



2848. Chairman: It might perhaps be a practical idea if time prevented 
his giving the ftill details to have some provision that he could 

an affidavit in the present form for the purpose of implementing the 
d ®® d ' Proved that without avoidable delay he should file a subsequent 
ari idavit giving the details required in a statement of affairs. - I think 
myself if he is in a position to estimate his assets and swear on oath his 

t SU ? ° f m ° ney ' he must force of circumstance be in a 
position to say how he arrives at his estimate. 

2849. ^ IJjyd Williams : Does he, in practice, with the statement of 

Ms assets purport t0 be “ detail but 

2850. Is that very much better than an estimated lump sum? - 1 .suggest it 

at his ?iSlre U£e Tf ^ aisolosea and how he frrives 

he ^faTthafest^tS ^ ““ ** ^ 

2851. Mr. Emmerson : If he is going to omit an asset aeliberatelv surelv 

detailed ll f “8 t0 omlt it? ™11 do it Aether ho is Skini a 

ailed statement or a comprehensive one, - My suggestion i, tk t •, u 
has to mke a ^ Y &u egesxion is that if he 

"~, a “tailed statement he admits an omission As +b„ 

Stands at the moment there is no evidence; he merelv + th ^ tter 

something else to get at his estimate. 7 “ to u P- value 



(59944) 



418 



Printed image digitised by the University of Southampton Library Digitisation Unit 



2852. Chairman : As -we are talking in terms of omnibuses I was -wondering 

■Whether if, in any particular case, the difficulty Mr. Emmerson fore- 
saw prevented his making in the first instance an affidavit showing his 
assets in any detail, it would not he possible to arrange for what one 
might call a relief omnibus to come along a bit later and contain those 
details which you would like to see contained. - That might be a practical 
solution. For my own part I do not consider it is impossible or difficult 
for a debtor to give details of how he arrives at the estimate when he 
swears the affidavit. 

2853* I think the next group of observations you make are concerned with 
the form of the deed of arrangement. Do I take it you would like 
to have a model deed of arrangement scheduled in the Act? - I think it 
would be desirable, yes. 

2854* Then you would not make a rigid rule that it should be adhered to, 
but you would make it a rule that any departure from it should be 
notified to the creditors when they are asked to assent? - That is 
correct . 

2855. If that were done do you not think that some provision would have to 
be made that mere accidental failure to notify a departure from the 

statutory form should not of itself invalidate a deed? - The point there 
would arise whether there was non-disclosure of a material fact. The 
point which prompts these suggestions is the arrangement, which exists at 
the present time under a deed of assignment, that the assignment can be 
of all the debtor's assets or of only part of a debtor's assets, and no 
information need be given to creditors when they are asked to assent as to 
what is included or what is omitted. The result is that trade creditors 
seeing or hearing the words "deed of assignment" conclude* that it is of 
all the debtor's assets and they may well find that it omits quite a 
number of important assets. 

2856. Mr. Emmerson : I see you suggest the deed of assignment should 

include the whole of the debtor's property. Does that include 

leaseholds? - Mo. 

2857. Chairman : You certainly would not convey leaseholds to the 

trustee. - No. There are some leaseholds and property burdened 

with onerous covenants that are now omitted. 

2858. Mr. Lloyd Williams : Have you no standard printed form? - It is used 

sometimes. 

2859. But always added to? - It is often varied. 

2860. Would you like to see Section 17 of the Deeds of Arrangement Act 
repealed? That is the Section which permits preferential payment 

to creditors if the deed provides that there may be such a payment. I 
rather gather you would like something put in its place which forbids all 
preferential payments. - I would like the Act amended as suggested in 
No, 4. of the memorandum submitted "that the disposition of assets between 
creditors should be with like priorities and in all respects as in 
hanlpniptcy" . 

2861 . In all deeds? - Deeds of assignment for the benefit of creditors, 

2862. That would be something which would be obligatory to have in your 
deed? It would not be possible to contract out? - I would like to 

see the deeds of arrangement linked up as far as possible with the 
realisation and disposition of assets in similar manner to that which 
obtains in bankruptcy, and I would like to cut out elasticity of action 
as far as possible because I fear that creditors, when assenting to deeds 
of assignment, do not realise the loopholes which exist under the present 
law. 

2863. Mr. Emmerson : Do you not find nearly all the deeds provide that 

suing costs prior to the execution of the deed should be paid, ifi 

full? - They do, yes. That is a point. 
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2864. You -want to exclude that? - They -would he excluded if there -were a 
statutory form of deed. I think they -would have to he excluded, 

hut that might he covered hy the fact that any divergence from the 
statutory form -would have to he disclosed. But I am opposed to giving 
elasticity -without disclosure. 

2865. Chairman. : Then it comes to this, that you -would like to see the 
model form of deed but -would allow any departure from it that was 

desired, provided that departure was disclosed? - Yes, that would he all 
right. 

2866. That is a summary of what you would like? - Yes. 

2867. That brings us on to the . next question of ' the one outstanding 
creditor who tries to upset the applecart hy putting on a bank- 
ruptcy petition. Perhaps I might tell you briefly what we are proposing 
to do about that. First of all, if the act of bankruptcy relied on is 
the execution of a deed or any act ancillary to the execution of deed, we 
propose to cut the time of petition down to one month. Secondly, we pro- 
pose that if a bankruptcy petition is put on within three months after the 
execution of deed and it appears to the Court that either the object is, 
to put it in a word, "blackmail", or that a receiving order is not* what 
the majority of the creditors want or is against their interests, the 
Court should have express powers to dismiss that petition. - I would 
suggest that the period in which a non-assenting creditor can petition 
should be limited to 21 days after registration of the deed, not one month, 
the reason being that the creditors have 21 days from registration in -which 
to assent, and I think that a creditor should be compelled to make up his 
mind within that period whether he will assent or whether he will go to 
bankruptcy. That is why I say a period of 21 days and if he has not 
petitioned within that time then he should be debarred from petitioning and 
quoting the execution of the deed of assignment as an act of bankruptcy. 

2868. There is one other thing we were proposing to do as regards deeds 
with which I think you agree. We are proposing, if the deed is 

superseded by bankruptcy, that the trustee under the deed should be paid 
not only his reasonable expenses but his reasonable remuneration as a first 
charge on the assets. - I think that is fair and reasonable. 

2869. So do I. The man may have done a lot of work; why he should do it 
for nothing is hard to understand. - Theoretically he has been a 

trespasser. 

2870. I do not quite follow why you want to alter Section 23 of the Deeds 
of Arrangement Act. Does that not give the trustee adequate power 

of going to Court? We were merely proposing to cut out some surplus 
words from that and make it a bit simpler. . - The suggestion was to give a 
trustee power generally to apply to the Court for directions, which I do 
not think presently obtains under Section 23. Section 23 surely is 
limited to applications to the Court for an interpretation of the trusts 
of the deed. 



2871, "Or enforcement of the trusts"? - Yes. 



2872. You would like to see some words put in: "or for directions"? - I 

would like to see it linked up with the Companies Act, if possible, 
giving the trustee power to apply to the Court for directions. 



2873. It would be simple enough just to incorporate the words "or for 
+f ir S° t i LOnS r “ . that Section. It might he a good idea to do that. 

Yes, the Bankruptcy Act, Section 79(3) gives power in bankruptcy. 

2874. You would like to see a similar power for deeds of arrangement? - 



2875. Would you like to say anything more about your idea of extending 

nove! 1 " S f Ba ^Ptoy Act to deeds of arrangement? It Is a 
novel idea. What you want is for the deed trustee to have power to 
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examine witnesses under Section 25 without necessarily turning the whole 
administration into bankruptcy? — Yes, that is the procedure. The 
Association rather feels that a deed trustee has not the overriding powers 
of a trustee in bankruptcy. They have no power whatever over the debtor. 
If the debtor fails to give information one can do nothing about it at all, 
and in the absence of procedure being incorporated in the Act for public 
examination or even private examination of the debtor, it is suggested 
that if the provisions of Section 25 of the Bankruptcy Act, which give to 
a trustee overriding power to question privately any person who is 
capable of giving information relating to the debtor and his conduct of 
affairs, that such a power should also be given to a deed trustee; also 
to question the debtor on oath, privately, not publicly, as to his assets 
or dealings. 

2876. It has been suggested - we were considering it very favourably - 
including in the Deeds of Arrangement Act a provision whereby if the 

debtor has been guilty of misconduct, whether before or after the execution 
of the deed, the trustee could apply to the Court to have the administra- 
tion transferred into bankruptcy, which would carry with it of course the 
power to examine under Section 25 and many of the other powers which you 
have mentioned. That I take it would have your approval? - That would, 
it would have approval. I suggest it would be rather a costly procedure 
which might be obviated by adopting the suggestion under Section 25 to 
obtain information. 

2877. It is an entirely novel idea, is it not? I do not think it has 
been put forward before. - No. It was really designed to try to 

obtain particulars of undisclosed assets, which one cannot obtain under a 
deed of assignment, 

2878. The last thing you suggest about deeds of arrangement is that they 
should be advertised. Severs! other witnesses have suggested that. 

Is it not one of the advantages of a deed of arrangement that there is a 
certain amount of privacy about it? - Yes, but the advantages also have 
the disadvantages. Particularly I have in mind such undisclosed assets 
as life policies, and with no advertisement of the deed of arrangement 
there is no notice to the world. No. 10 of our suggestion was designed 
to give notice to the world and endeavoured to catch undisclosed assets. 

In the same way No. 9 'was suggested, again to try to obtain particulars of 
undisclosed’ assets. 

2879 - Mr. Peirce : An announcement in the trade gazettes is thought to be 
insufficient? - An announcement in private gazettes is not deemed to 
he notice to the world, whereas in the London Gazette it is notice to the 
world. 

2880. Chairman : Although in effect probably a higher proportion of the 

world reads them than reads the London Gazette? - Yes. I suggest it 

would be of considerable advantage for a deed of assignment to be adver- 
tised in the London Gazette, not only for such things as life policies, 
hut undisclosed bank accounts and such matters as that. 

2881 . You think the advantages outweigh the disadvantages? - I cannot see 
any disadvantage except to the debtor, and he has to meet his 

creditors* wishes. 

2882. A rich uncle comes along and might be prepared to put up money if 
the insolvency is kept under the counter, but not if the man has been 

gazetted. - Yes, but unfortunately there are few rich uncles and, even so, 
where there is a rich uncle and the debtor is well advised, as a rule 
matters can be carried through by means of an informal composition without 
the necessity of a deed of assignment. 

2883. Wiile we are on that subject, do you see any necessity to register 
deeds under which no property is 'conveyed or is.- about to be conveyed 

by the debtor to a trustee? - No, certainly not, because the’ whole object 
of registration is to catch undisclosed assets. 
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2884. Then there is no advantage in registering? - There is no advantage 
in registering. 

2885. Mr. Emms r son: The Association make many suggestions for tightening 

up the Deeds of Arrangement Act. I -wonder whether they concur with 

one previous witness that we should abandon deeds of arrangement 
altogether. - I consider the procedure of deeds of arrangement is very 
■beneficial if properly controlled." 

2886. Cha-S rman : I do not quite understand why you suggest that it should 

be made incumbent on an undischarged bankrupt to disclose in writing 

that he is undischarged. Would that be of great advantage to anybody? - 
I think it tightens up the question of evidence. 

2887. If the person from whom he obtains credit happens to have lost the 
document it might make the question more difficult. - The idea, I 

think, behind that suggestion was that where a bankrupt incurred credit 
for upwards of £10 without disclosing the fact, when he is prosecuted he 
will say he disclosed it and there is no evidence whether he did or not. 

It is merely oath against oath; whereas if he is compelled to do it in 
writing the matter should be easier. At the present time he has to dis- 
close that fact and he can disclose it verbally. 

2888. If he can say falsely that he disclosed it verbally, he can also 
say falsely that he declared it in writing. - He could, but then the 

aggrieved creditor who has supplied goods to him without receiving an 
intimation that he is an undisclosed bankrupt would then say that he has 
not any evidence in writing, 

2889. The last matters you deal with are the vexed questions about 
preferential claims. Do I understand you to be in favour of 

abolishing altogether the preferential claims on rates? - Yes, I would be 
in favour of that. 



2890. Have you considered the fact that the rating authority cannot so to 
speak choose its customers? It has got to supply police, for 
instance, for the benefit of the insolvent as well as the solvent, - Yes, 
certainly that obtains. The suggestions put forward were that there 
should be limits to the amount. In the other words if a rating 
authority - rates are due when they are made - neglects to collect the 
rates within a reasonable time, I can see no reason why it should have any 
preferential rights. 



2891, Then you deal with assessed taxes. We thought - I do not know 

whether you would agree with this - that instead of being entitled 
to pick their year over an indefinite number of past years the Inland 
Revenue claim to be paid in priority should be restricted to one of the 
last two or three years before the receiving order, presumably the last 
but one in a majority of cases. Do you think that a reasonable restric- 
tion to impose? - Yes, I certainly think there should be a definite 
restriction and that they should not be entitled to claim different years 
for different classes of tax as now obtains. 



■Yes, they should only 



2892. Yes, take one year and stick to it for all. 
claim one year. 

2893. You would like to abolish prior rights for Pay as You Earn altogether, 

short ~ " No - 1 suggest these prior rights again be limited to a 
reeula«nrs d pa^- fC T There again the P ositi °n is that under the 

period and aV® paid OVer at the ena of each four weekly 

“hev^bnnid h e venue nesleot to °° lleot “ is ' difficult to see 

Why they should have preferential rights over other creditors. 

2894. In a sense it is rather in the nature of trust money, money which the 

it intacf Sft^ 8 SdUCted ^ Pay±ng ° ther PSOple ’ “i !» ought to have 
taS money if to “ a S ® parate acoount ‘ - Certainly, but there again the 
trust money, if it could be so interpreted, should be paid over at four 
weekly periods, and if the Eevenue neglect’to force the^eopto to pay over 
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the money which they hold for them in trust, it is difficult to see why 
they should have prior rights at the expense of other creditors. 

2895. We were proposing to recommend the payment, before any of the exist- 
ing preferential payments, of not more than one week's wages or 

salary, not more than £25 per man, for clerks, servants, workmen and 
labourers. Would you approve of that or not? That would be on account 
of the wages etc., for which they are preferential. - As a pre -preferential 
claim? 

2896. Yes, so as to enable the business to carry on for a day or two and 
that sort of thing. - Yes, that might be a reasonable provision, but 

I would also suggest that amendments be made to the period of wages and 
salary claims. 

2897. Would you be in favour of reducing it? - Yes. 

2898. From four months to what figure, say two months? - Yes, right down 
to two months. I would suggest one month in the case of workmen 

and two months in the case of salaried employees. 

2899. Are there any other of the existing preferentials you would like to 
see reduced or cut out? We have dealt with tax and so on, - It has 

not obtained at present in the Bankruptcy Act but I should be very loath ' 
to see any extension of the Bankruptcy Act to bring it in line with 
Section 319(A) of the Companies Act. 

2900. We are very much against that. - It is a subject on which rather 
strong opinions are held and I thought I would raise it. I do not 

think there is anything else under the preferentials. 

2901. Mr. * Sh erwell : I wondered why you wanted to reduce the preferential 

claims of clerks or servants to one month. - To be practical. They 

do not work without pay for such long periods and it seems to be 
unnecessary to give, extended periods under an Act of Parliament which are 
not met with in practice . 

2902. If they did happen to work without pay for that period and were owed 
it for four months, you think they should not have it? - No. If 

they choose to give extended credit I see no reason why they should be 
placed in a substantially better position than any other creditors, 

2903. Bearing in mind they are people who very often have no option? We 
are dealing with the lowest class. - My view is that they have an 

option. They are weekly or hourly servants and they have the option the 
same as anybody else. They can give a week's or an hour's notice accord- 
ing to the terms of their employment, 

2904. Chairman. : Thank you, Gentlemen, -we are much obliged to you. 



(The -witnesses withdrew) 
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twenty-fifth: day 



Wednesday, 5th December, 1 95 6 



Present 

HIS HONOUR JUDGE BLAGDEN 
Mr. H. BEER, C.B. 

MR. C.E.M. EMMERSON, F.C.A. 

MR. H. LLOYD WILLIAMS 

MR. H.E. PEIRCE, O.B.E., J.P. 

MR. N.B. SHERWELL, O.B.E. 

MR. B.E.P. MACTAVISH 
MR. C. ROY WATERER, I. S. 0. 



MEMORANDUM SUBMITTED BY 
BUILDING INDUSTRY DISTRIBUTORS 

ITEM 5(-0 

Statetnent; Whether, and if so, how the Bankruptcy Acts should be 
amended in regard to the discharge of bankrupts. Comments on the 
scheme outlined in the Appendix to this letter would be particularly 
appreciated. 

Answer : It is considered neither necessary nor desirable to inter- 

fere with the existing provisions for the discharge of bankrupts; 
especially in the circumstances referred to in the proviso to 
Sub-sect. (2) of Sec, 2 6 of the Act in which the Court shall refuse 
or suspend discharge or discharge on condition. It is submitted 
that a time limit, whether of two years as suggested or of longer 
duration, with almost a formal certainty of discharge at the end of 
that period, would encourage bankrupts to with-hold assistance in 
realisation of assets, or to with-hold information regardings assets. 
Any such relaxation would be contrary to the best interests of the 
trading community and would tend to cause an increase in the number 
of bankruptcies and a reduction in the sums recovered by creditors. 

The criticisms of the detailed suggestions under this head are 
therefore only of interest if, in spite of the general objection so 
made, the scheme is still to be seriously considered: - 

Appendix fa ) 

Statement : At the end of a certain period (two years is suggested) 

after the conclusion of the Public Examination of the bankrupt, 
every bankrupt would become automatically discharged unless a 
caveat were entered on the Court file against such automatic 
discharge. 

Answer : In a conplicated case, the administration of the bankruptcy 

might well exceed two years. Since in a number of cases the amount 
of the dividend payable to the creditors may be increased by the 
receipt of after acquired property, then if a time limit is to be 
applied at all where the discharge is to be automatic, that time 
limit should certainly not be less than five years. The main merit 
of the suggestion would appear to lie only in the convenience of the 
Official Receiver or the Trustee in Bankruptcy being able to file 
away his papers. It is not in the interest of the creditors, who, 
in our opinion, are the persons entitled to the main consideration 
on this point. 



( Chairman) 



^ Joint Secretaries 
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A ppendix ftp 

Statement : This caveat •would be entered at the conclusion of the 

Public Examination on the application of the Official Receiver; or 
of any creditor who had proved his debt and was present; or on the 
initiative of the Court, The Registrar would take into account the 
evidence, of the bankrupt, as given in his answers at his Public 
Examination, and upon hearing the applicant for the caveat thereon, 
would decide whether the bankrupt’s conduct and financial dealings 
leading to his bankruptcy were such as to render it undesirable in 
the public interest that the automatic discharge should take effect. 

In that event, the Court would enter the caveat and at the same time 
fix a day, time and place for the hearing of the bankrupt's discharge, 

■Answer : The time at -which the caveat is to be entered should certainly 

not be limited to "the conclusion of the Public Examination", Nor 
should the persons entitled to enter the caveat be limited to the 
Official Receiver or a creditor who had proved his debt and "was 
present". It could often happen that a creditor could not be present 
at the Public Examination, but he should have the opportunity of being 
heard on the application for lodging a caveat if he subsequently has a 
report of the proceedings and, in the light of his own knowledge and 
after consideration of the report, considers that the discharge should 
not be automatic. If the procedure is to be adopted at all, the 
caveat should be capable of being entered by the Official Receiver, 
the Trustee or any creditor at any time before the discharge of the 
bankrupt, whether on application of the bankrupt or by effluxion of 
time. 

Furthermore it is not equitable that the creditors should be put 
upon proof as to why the caveat should be entered. The caveat should 
enter on the mere application of a creditor, perhaps with some prima 
facie evidence (say, by affidavit) in support; the onus of showing 
that the bankrupt is entitled to discharge should be upon the bank- 
rupt as now applicable under Sect, 26. 

It is considered that the words "in the public interest" as used 
In (b) are inadequate. The public interest may well be to prevent a 
rogue from contracting further debts, but the interest of the 
creditors in the present bankruptcy are of great interest especially 
to those creditors. In any event the caveat should apply, or 
discharge should not be automatic if: - 

(i) the bankrupt has been bankrupt on one or more previous 
occasions; or 

(ii) the bankrupt has committed any offence or misdemeanour 
under the Bankruptcy Acts; or 

(iii) any of the facts mentioned, in Sub-section (2) or the 
proviso to Sub-section ( 3 ) of Section 26 are applicable. 

It is important to note that under the existing law, the conduct 
of the bankrupt during the proceedings under his bankruptcy are taken 
into account under Sect, 26; this conduct during the bankruptcy is an 
important factor to be taken into account before the discharge should 
operate. Provision should be made for this factor to be considered 
and this is repeated in support of the contention that if this scheme 
is to be adopted at all, the caveat should enter at any time before the 
the discharge. 




Statement : Any bankrupt whose discharge was refused by the Court 

would be required to keep the Official Receiver informed of all 
changes of address, to account to the. Official Receiver at the end of 
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every six months as to all his financial transactions and any after 
acquired property or earnings and to attend upon the Official 
Receiver as and when required. 

Answer : We agree in principle except that this should apply to all 

bankrupts unless the Court orders otherwise in any particular .case, 
and we suggest that: - 

(i) All bankrupts should be required to attend upon their' 
Trustee at intervals of three months (unless the Trustee with 
the consent of the Committee of Inspection, - should extend the 
interval to not exceeding six months) . On such occasions the 
bankrupt should bring to the Trustee accounts and details of his 
earnings, expenses and after acquired property. 

(ii) Before obtaining the discharge, the bankrupt should be 
required to attend upon the Trustee and give similar details. 

(iii) The Trustee or the Official Receiver should have power to 
require the bankrupt to attend upon him at any time after 
adjudication to give details and answer questions relevant to 
the administration of the estate. This should be a simplifica- 
tion of, and in addition to the existing powers of examination 
under Section 25. It is suggested by some of our members that 
this power to require production of details of the estate should 
include power to require the production of Income Tax Assessments 
or copies of Income Tax Returns. 

Appendix (d) 

Statement : If any bankrupt who had not a caveat entered against ^ him . 

were not satisfied to await the period when he became automatically 
discharged he would have the right to apply for an earlier discharge 
at any time after the conclusion of his Public Examination. In that 
event his application would be dealt with in the same manner as under 
the existing provisions of Section 26. 

Answer : We agree that the existing provisions of Section 26 should 

remain in force. 

Appendix (e ) 

Statement : Provision would be made for the automatic discharge of all 

existing undischarged bankrupts provided they had not been bankrupt on 
more than one occasion and the Court had not refused their discharge, 

Answer : The position of bankrupts adjudged before the passing of 

the proposed new legislation presents a separate problem. If the 
original suggestion as in (b) is approved, then since the Public 
Examination has been closed, there would be no opportunity of 
entering a caveat. If our suggestion (still made under protest) 
on this point is accepted then provision must be made for a caveat 
to be entered at any time before discharge, and the discharge should 
not be available (except under the provisions of Section 26) until 
the expiration of two years (or preferably five years) from the 
commencement of the new Act. We still consider that discharge should 
be determined by the merit of the bankrupt and there should still be 
ample opportunity to differentiate between the bad and the "unlucky" 
man. We also ■urge that the provisions of Sub -section (9) of 
Section 26 should most certainly be preserved. 

ITEM 5 (2 ) 

Statement : In relation to a second or subsequent bankruptcy where the 

bankrupt remains undischarged from a previous bankruptcy, whether 
assets acquired by the bankrupt after his previous bankruptcy should 
be applied in discharging the debts owing to creditors in the second 
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or subsequent bankruptcy in priority to any debts remaining owing in 
the prior bankruptcy. 

Ansvrer: On this point there are two schools of thought amongst our 

members:- 

(i) In favour of the suggestion are those who contend that the 
debts ranking in the second or subsequent bankruptcy have been 
incurred on the strength of the assets in the possession of the 
bankrupt at the time the debts were incurred. These may- be 
represented by the value of work being carried out by the 
bankrupt as in the case of a builder who, in spite of his 
earlier bankruptcy is honestly trying to re-establish himself. 

In such cases it is argued that the creditors in the second 
bankruptcy are entitled to look to these assets to provide the 
dividend on account of their debts, and this argument is 
strengthened where the earlier bankruptcy had occurred a 
considerable time before. 

(ii) The other members argue that the principle of "first come 
first served" should apply and that the creditors in the second 
bankruptcy should have been aware of the fact that they were 
trading with an undischarged bankrupt and took the risk, there- 
fore not meriting any priority in the subsequent bankruptcy. 

The second suggestion is affected greatly by the action taken 
under the heading 3 (4) in relation to the trustee's powers to deal 
with' and claim after acquired property; and on this point it is 
suggested that the decision in re Walter, Slocock v. The O.R. (1929) 

1 Ch. 647 should not be disturbed. 

It is the opinion of the Executive Committee of this Association 
that the second suggestion is the better, and therefore it is sub- 
mitted that the existing provisions of section 3 of the Amendment 
Act 1 926 should be altered to provide that as a general rule after- 
acquired property should vest in the first Trustee and form part of 
the assets of the first bankruptcy, but that the exceptions should be 

(A) priority to be given to debts incurred in the second 
bankruptcy (payable out of the after-acquired property 
vesting in the first bankrupt) where the debt does not exceed 
the limit referred to in Section 155 (a) - whether this is the 
present £10 limit or as may be revised. 

(B) the Court to have power to order in the circumstances any 
variation of the general rule as to the priorities to be 
observed. 

ITEM 3 ( 3 ) : 

Statement : The desirability of increasing the monetary limits 

prescribed by the Bankruptcy Acts so as to take account of the fall 
in the value of money, particularly those relating to a petitioning 
creditor’s debt and to the estimated value of assets to enable an 
Order for Summary Administration to be obtained from the Court. 

Answer : In general we consider it not desirable to increase the 

monetary limits prescribed by the Acts. Although these limits were 
fixed many years ago, the value of money is not the only considera- 
tion. The limit of £50 under Section .4 would in 1883 have 
represented, a large sum, but the number of merchants receiving or 
granting credit would have been much reduced compared with the 
present day. In other words there are today many more people 
obtaining credit, and obtaining that credit from several different 
creditors. The total indebtedness may be high, but the individual 
debts may still be under the £50 limit and it may not always be easy 
for one creditor to contact other creditors at this stage of the 
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proceedings, in order "to present the bankruptcy petition* The 
smaller creditor is entitled to the assistance afforded him in 
dealing with the debtor by the pressure of bankruptcy proceedings. 

In considering the possible amendment of the limit of value for 
clothing bedding and tools of trade under Section 38 (2) regard should 
be had to Section 6 of the Small Debts Recovery Act 184-5 where the 
limit is still £5 in claiming exemption from execution. The decisions 
in Re Dawson (l399) 2.Q.3. 54 and in Re Sherman 32 T.L.R. 231 should 
also be borne in mind. 

It has been suggested that a "means test" might be applied to 
allow the exemption of clothing, bedding, tools of trade etc. to the 
value of £15 for the debtor, a similar sum for his wife and £10 for 
each child under 15, but it is appreciated that even these sums may 
not be factual or in accord with current values. It is known that 
the £20 limit has not in practice been observed for many years and 
therefore there is a real justification for bringing the limits into 
accord vdth present day values, so that the law may not suffer the 
indignity of being ignored because it is impractical. 

Since formulating the above suggestions it is now appreciated 
that provision for extension of the limit under section 8 of the 
Small Debts Recovery Act 1845 and. certain other Acts has been made 
under section 37 of the Administration of Justice Act 1956 but it is 
submitted that the provisions of section 37 should be extended to 
permit the similar amendment of section 38 of the Bankruptcy Act 1914. 

ITEM 3 (4): 

Statement : The advisability of limiting the vesting of after 

acquired properly to such property as may be claimed by the trustees. 

Answer : It would be unwise to disturb the provisions in favour of 

purchasers for value without notice. The ability of the Trustee or 
the Official Receiver to obtain information regarding after acquired 
property should however be strengthened by requiring the bankrupt to 
make his report to the Trustee periodically on the lines suggested 
under Item 3 (l) (c) above to make disclosure of after acquired 
properly. 

ITEM 3 (5) : 

Statement : "Whether creditors should be able 'to appoint the Official 

Receiver as trustee in a non summary case. 

• Answer : There may be circumstances in which the Creditors might 

think it appropriate to appoint the Official Receiver to be the 
Trustee, and this may well apply in the case of a second or subse- 
quent bankruptcy. 

ITEM 3 ( 6 ) : 

Statement : Whether provisions should be made for a conclusion of the 

bankruptcy where the debts are paid in full (with statutory interest) 
and a revesting of the surplus in the bankrupt without the necessity 
for any documentary transfer by the trustee. 

Answer: In relation to freehold property and property not normally 

transferred by an instrument of transfer, it would be possible to 
include in the order for the discharge of the bankrupt a vesting 
declaration, or to empower the Court to make a vesting order subse- 
quently to and not withstanding the order for discharge; but 
difficulties could arise in relation to the revesting of leasehold 
property, and also in the case of stocks and shares. 
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JTBt 3 (7) : 



Statement : The enlargement of the provisions of Section 51 of the 

Bankruptcy Act, 1 514 to cover all kinds of earnings including the 
wages of -workmen. 

Answer: This suggestion is definitely considered desirable. It is to 

to be appreciated that the provisions of Section 51 at present apply 
only to the earnings of officers of the Army and Navy and civil 
servants of the Crown. The present day rate of earning by other 
members of the armed forces and by artisans and others justify the 
extension of this Section to apply to all earnings, from any type of 
employment or business, and that in the case of a civil servant the 
consent of the superintending officer of the department should no 
longer by required. 

ITEM 3 (3) : 

Statement : An amendment whereby all prosecutions for offences under 

the Bankruptcy Acts may be instituted and carried on by the Board of 
Trade in lieu of the Director of Public Prosecutions. 

Answer : It is suggested that the need is not so much to transfer the 

power of prosecution to the Board of Trade from the Director of Public 
Prosecutions as to encourage more frequent use of the power to 
prosecute. It is submitted that if such prosecutions were under- 
taken it would operate as a very salutary deterrent to the .great 
advantage of the commercial and industrial integrity of this country. 

ITEM 3 (9) : 

Statement : With regard to Deeds of Arrangement, what provisions are 

desirable in order that there may be a more effective control by the 
Board of Trade over the administration of assets vested in a trustee 
under a Deed of Arrangement. 

Answer : A Deed of Arrangement is a private arrangement between a 

debtor arid his creditors, and it is considered that the less 
statutory control there is, the better. Duties of a trustee in 
relation to the Deeds of Arrangement Act, 1914, are felt to be 
sufficiently comprehensive and do not require extension. 

In practice a Deed of Arrangement properly drawn should include 
provisions for the removal of the trustee and the appointment of a 
new trustee by the Committee of Inspection or by a meeting of 
Creditors convened for that purpose. One or other of the common 
form clauses usually employed for the removal of a trustee and the 
appointment of new trustees could usefully be adapted as a provision 
of the Act, but we do not think it necessary to extend the power of 
removal to the Board of Trade. So as to prevent injustice to cer- 
tain trustees who are professionally engaged in the administration 
of insolvent estates, it might well be considered that Section 19 (l) 
of the Bankruptcy Act 1914 should be amended to provide that the 
disqualification of a trustee who has been previously removed from 
the office of such trustee may be relieved by the Court upon applica- 
tion made by the "removed" trustee, supported, if the Committee think 
fit to so recommend by the Committee of Inspection concerned or by 
persons intending to appoint or support the appointment of the trustee 
in another bankruptcy. 

ITEM 4. : 

Statement : In addition to possible legislation on these points, 

there will necessarily be many other amendments of the Bankruptcy 
Acts and.thq Deeds of Arrangement Act 'which are considered desirable 
either to clarify questions of doubt or to facilitate administration 
in the light of experience over the past forty years and the 
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Committee would appreciate suggestions relating to any such points 
of doubt or difficulty. 



Answer : We consider that an amendment is necessary in the law relating 

to deeds of arrangement. In practice it frequently happens that 
after the majority of creditors have assented to a deed and sometimes 
as long as three months after such assent, an individual creditor 
issues a bankruptcy petition which may even rely on the deed as an act 
of bankruptcy. In this way the wishes of the majority of the 
creditors are flouted, or, alternatively, the dissentient- creditor 
obtains an unjust preference over his fellow” creditors. If the 
bankruptcy petition proceeds as far as adjudication the solicitors or 
accountants who have been engaged in administering the trusts of the 
deed find themselves unable to recover their fees for the work they 
have done. The result in some cases is that the trustee does the 
absolute minimum during the first three months after the deed is 
executed. 

We suggest that Section 24 (l) of the Deeds of Arrangement 
Act 1914 needs strengthening in the light of this experience and 
recommend that: - 

(1) No creditor shall be entitled to present a Bankruptcy 
Petition against the debtor founded on the execution of the 
deed or on any other act committed by him in the course or for 
the purpose of the proceedings preliminary to the execution of 
the deed as an act of bankruptcy after the period of 21 days 
from the date of registration of the deed unless the deed 
becomes void for want of assents. This would limit the right 
of the creditor to the same period as that fixed for signifying 
assents to the deed. 

(2) If the trustee under a deed of arrangement, which either is 
expressed to be or is in fact for the benefit of the debtor's 
creditors generally, serves in the prescribed manner on any 
creditor of the debtor notice in "writing of the execution of 
the deed, the creditor shall not be entitled to present a 
bankruptcy petition against the bankrupt founded upon any act 
of the debtor whatsoever committed prior to the execution of "the 
deed as an act of bankruptcy unless he serves upon the trustee 
notice of his intention to do so "within three weeks of receipt 
of such notice as aforesaid or unless the deed becomes void for 
■want of assents. 

l 6 th November, 1956* 



FURTHER MEMORANDUM SUBMITTED BY 
BUILDING INDUSTRY DISTRIBUTORS 

In addition 'to the representations already made on beh,alf of Building 
Industry Distributors in the letter addressed to the Committee on the 
l 6 th November 1956, it is desired that -the following points may also be 
considered by the Committee under the heading Item 4 of the memorandum 
issued by "the Committee. Power to appoint Interim Receiver - Section 8 
Bankruptcy Act 1914 provides that "the Court may, if it is shown to be 
necessary for the protection of the Estate, at any time after the presenta- 
tion of a Bankruptcy Petition, and before the Receiving Order is made, 
appoint the Official Receiver to be Interim Receiver of the property of 
the debtor 

The appointment of such Interim Receiver is further dealt with under 
Rules 157 to 161 of the Bankruptcy Rules 1952 and under these Rules it is 
clear that the Court is not to exercise its power of appointing an Interim 
Receiver under Section 8 except on the application of the creditor or of 
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the debtor. The application must be supported by an Affidavit — 

Rule 157(2) - and the applicant is required to deposit with the Official 
Receiver the sum of £5 — Rule 158 - and from time to time such additional 
suras as may be ordered by the Court - I59(l) - 

It is suggested that it -would be of convenience if the Rules could be 
amended to provide that the powers given by Section .8 could be exercised by 
the Co-ur t upon the hearing of the Petition, or of any other stage in the 
proceedings without specific application by a creditor or the debtor being 
required, and without calling for a deposit to be made under Rules .158 or 
159. Power to stay pending proceedings - It is provided under Section 9 
of Bankruptcy Act 1 914- that the Court may at any time after the presenta- 
tion of a Bankruptcy Petition stay any action execution or other legal 
process against the property or person of the debtor. 

In the case of in re Richardson (86 L. T. 690 ) referred to on Page 86 
Williams Bankruptcy 16 th Edition, doubt is expressed whether in any case a 
County Court can stay an action in the High Court, although it is admitted 
that in the case referred to the decision was that on the facts the power 
to stay, even if it existed, ought not to have been exercised. Since 
jurisdiction in bankruptcy is given to the County Courts under Section 96 
Bankruptcy Act 1914 it is suggested that Section 9 should be amended to 
make it quite clear that the stay of proceedings can be ordered by any 
Court (including a County Court) having jurisdiction in bankruptcy. 

29th November, 1958. 



EXAMINATION. OP WITNESSES 

Mr. Richard Leslie Crowther ) Representing Building 
Mr* Prank Hardy ) Industry Distributors 



Called and examined 

2905. Chairman : May I say thank you very much for this fresh memorandum 

you have just handed in to us; we have had a chance to look at it. 

Is there any more you want to say about those two. subjects? - 
(Mr. Crowther): I think it is expressed very fairly here. I do not 

think we have anything to add to it. I met the point in practice only 
during the last two weeks. 

2906. We will bear it in mind when we are considering the rest of your 
evidence, if we may. Do you know anything about the- previous 

Committees that have considered this discharge question? Did you know 
there was a Committee in 1906 and another in 1924? - I did not know that. 

2907 . As a matter of fact, they both recommended reforms of the . discharge 
procedure, which were not carried out on the ground of expense. Do 

you know the estimated number of undischarged bankrupts there are at the 
moment? - I understand it is 40,000, 



2908 . Between 30,000 and 40,000 it is thought to he. I do not know if you 
agree that one result of that is that'- the undischarged "bankrupts who 
really need watching cannot be watched properly because there are not 
enough eyes to watch them? - It is a point that had not occurred to- me, 
but I appreciate that is true, 



2909. We felt very strongly that if some system could be devised by which 
the sheep were separated from the goats It would be possible to keep 
a strict eye on the goats. It seemed to me:' to be eminently "desirable, 
does it not to you? - From that point of - view, I would agree I think.' 

Our point has been that whereas once upon a time the bankrupt, or "rather 
the debtor, who could not pay. was thrown into prison without an^r opportunity 
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the bankruptcy law was introduced for his protection, and the swing of the 
pendulum has in our opinion gone the other way, and now it is the creditor 
who needs some protection. It does seem on the face of it that the auto- 
matic discharge would tend to protect the bankrupt rather more than the 
creditor, bearing in mind one or two points which have recently come to our 
notice. It was reported to me only a fortnight ago that, in the case of a 
bankrupt who had been made bankrupt before the war, he had recently found 
that he had become possessed of certain assets and was now only at this 
time paying a dividend to his creditors - to the joy of his creditors, to 
their surprise. Had he been automatically discharged, they would not have 
had it. 

2910. Is it your view that if a man’s conduct has been such that he 
deserves to be discharged in say eighteen months, or whatever period 

it may be, the Court should suspend his discharge merely in the hope of 
assets coming in? - No, that would not be fair. 

2911. I agree. - I have been present at too many applications for discharge 
to feel that. I have asked for too many discharges to feel that; 

but if he has not troubled to obtain his discharge, then it does seem fair 
that the creditors should gain the advantage of the after- acquired assets. 

2912. I do not myself quite see why the creditors should benefit merely 
because the bankrupt is so foolish as not to apply for his discharge. 

Of course they do, I appreciate that. It is in the nature of a windfall, 
is it not? - Yes. 

2913. Mr, Lloyd Williams : I do not know whether you have considered that 

quite a number of people might have paid their debts in full were they 

not frightened by the publicity of an application for discharge? Rather 
than have any further publicity, they just do nothing. - It would surprise 
me to know that that was so. 

2914- We had one particular instance given to us where a man had made good; 

he was a very prominent citizen in a big town. The mere fact that 
he did not want any publicity at all meant that he did nothing, whereas in 
fact he could have paid his creditors in full, but he would not risk an 
application because 'of the publicity. - I should have thought that was very 
much an isolated case. 



2915. Chairman : Would you agree that the hope of getting a discharge is 
one of the incentives that sometimes prompts bankrupts to perform 

their statutory duty? —'I am sure of it. I feel most strongly that the 
honest man does try to pay his debts, and he would at any rate endeavour to 
pay sufficient to justify making an application for discharge, but if it 
was automatic, that incentive I think is lost. 

2916 . Is it? You see, what we envisage is that the two year period of 
suspension is also a period of probation. If he does not behave 

himself dinring that two year period that is just the sort of thing that is 
going to invite an application for a caveat. — Under the amended scheme 
that would be permitted? 

2917* Yes. I take it, by the way, that you consider the amended scheme to 
be at least a lesser evil than the original scheme? - Very definitely, 
a great improvement. It may not be a convenient time to interpolate this, 
but I do feel the creditors should have the right to seek a caveat. 



2918. During the two year period? - during that period. 

2919. Cannot they jog the elbow of the Official Receiver if something 
calling for a. caveat comes to their notice? - How far would the 

Official. Receiver allow his elbow to be jogged? We have no assurance of 
that, 

292°. It depends on the complacency of the particular Official Receiver. • 
And the Insistence cf the creditor. 



2921. Mr. Smmerson: The committee of inspection would jog the trustee's 

nw . he refused to move, the committee would go to the 

Official Receiver and say "Our trustee will not move here, what are you 
going to do about it. I should have thought there was enough machinery in 
practice; they could use the Official Receiver, could they not? - As a 
last resort, but it is a cumbersome procedure. 
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2922. chairman : What we have been afraid of is that you would get oases 
cati^^ 

this comment, of course, on Mondav anrf -f-h~ SLi • ' • t • . 1 dld hear 



2923 ‘ aut“oi^/^ 0 i^ri? P Se 0l on e th6 als ^ar g e came 

sss&^Jo ^ ssrs*^ “sfis z&zz* x thlnk 

m practxce the papers would he filed away P * ™ lf 1 lt - 1 think 

Z'i€== ■*’ “ a 5 ^“js;“-,rsr^“ 



2925 ' b ? a + false point > be — 
by his obtaining his discharge. - I apprecirte'that ^ “* te ™ inated 

2926 ' y^^or^ 1 - 8 the PapSrS yOU Say at th8 foot «* P-B» 1 of 



"The maun merit of the suggestion would appear to lie onlv in the 

bei"e S to ml p^rl"! ” *“ TrUStee “ Bank ™P^ 



Is that meant seriously or not? - To some extent t a , ■■ 

be taken too seriously, but that a~, “ f™ yes. I do not want it to 

If “ ~ sfss-Auss-are SIKH. 

***<' 1 gather you now realise that there arp fl + - 1 ^ 4 . _ 

motives behind it than that? - There are somef^ OQmmenaable 

2928. In the original memarandum you had, in iflVn} ths. , 

"any oreditor who was jrese^t at ^ 



2929. As you have probably noticed, we are proposing to make it 

creditor who has -Droved" mw , Tr ^ & GU maice it any 

make? - les, very largely. # ld partly meet the P°int you make 



2 ” 0, * eOTiE T “ plication for a 

SUSttX “ e i Sd a »ifLt 

discretion of the Court if the creditor ’sat°L?ie“ SSl t stoSl 



a A-S? £*£££& - 



uric urcUiUOT, 

=ertSI h Ib»f if 3 T 13 * 17 What t/“ “ eant but 1 was “* *** 

b ut at - _ 1 ™ sorr y that was not clearly stated. 



- — — ^ '-.i.ccu. xy ataxea. 

£*£ the paragra P h that, that 

cation of the bankrupt of hy efflSion n claus ;f " whfi ther on appli- 

not the caveat? - The caveat oh mil d i 0 ap P^ ies "the discharge and 

application of the O^S 2 ° n the 

tMB bef °^ the discharge of the ba^rlpl. " oredite at any 
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2934. Yes, the whole of the rest of the sentence mast refer to the dis- 
charge, mast it not? - It must do. I am sorry if that is not clear, 

hut it does. The discharge by effluxion of time in two yours, or by 
application under Section 26. 

2935. I cannot envisage any circumstances in which a bankrupt would apply 
fca? a caveat against hims elf? - It was intended to cover the discharge 

and not the caveat. 

2936. Do you really want to have a provision that the caveat should be 
entered in every case where any of the facts set out in subsection (2) 

of Section 26 are present, or rather that there should be no automatic dis- 
charge in those cases? - There might be some exceptions, but the feeling of 
our members when discussing this question was that Section 26 does provide 
some protection far the general public inasmuch as, if these facts which are 
considered under Section 26 to justify the withholding or the postponement 
of the discharge are present, they should also apply here to the entering 
of a caveat. 



2937. That would mean that there would hardly ever be an uncaveated bankrupt; 

in practice there would never be an -uncaveated bankrupt? - If those 
facts were present, and they were facts which were considered material for 
consideration in dealing with an application for discharge under Section 26, 
surely it would be fair that the caveat should be entered? 



2938. I should have thought that it all depended on the circumstances. 

You might get a very bad case of trading with knowledge of insolvency, 
or you might get a case in which the man had in fact traded with knowledge 
of insolvency but he had got his creditors* permission to do so, in which 
case the whole sting of the offence has gone, I should have thought the 
proper course would be in the farmer case for the Official Receiver, or 
trustee, or a creditor to apply far a caveat, and in the latter case let 
the automatic discharge go through. - We had said that in those events the 
caveat should apply, that the discharge should not be automatic; in other 
words, that the Court should decide. 

2939. Even if there is no caveat, the discharge is held up in the absence 
of an application by the bankrupt for two years, which is probably a 

longer period of suspension than he would get if he made an application. - 
If he made an application early on. 



2940. But a very surprisingly low proportion of bankrupts who apply far 
their discharge are suspended for more than two years. - I suppose 
that in any case in practice these facts would be the facts which would be 
before the Court when considering the application for the caveat. 



2941 . I fancy so; we always envisaged that they are bound to be taken into 
account. As regards the original proposal that a bankrupt whose 
discharge was refused would be required to keep the Official Receiver 
informed of changes of address and so on, we are now proposing to make it 
any bankrupt against whom a caveat is entered. That I think you would 
probably approve of as far as it goes, would you not? - Assuming that the 
procedure is adopted, yes. We do • feel that, in practice, this question of 
regular appearance at the office of the Official Receiver or trustee to 
give information can be most useful in dealing with after-acquired property, 
and in dealing with earnings. The virtue of it will be greatly enhanced 
f rc? 1S 5f ly suggestlon from y 0 ^ Committee of altering the provisions 



2942 ‘ 'L W ^L te11 y0U at .™ ce about we are trying to make Section 51 

. ^ Wlde 35 we possibly can so as to embrace every single class of 
arnrngs one can think of. That would he in accordance with your ideas? - 



29W ‘ Sf i3 ’ ncrt ’ that if y°u make things equally hot for 

little TOint^n^Sntr” 113 h 0811 ^ shee P M the goats, there is precious 

™ r 

St hS™ tS^’t^V? “ man Who a =-eat enlred 

against hrn loses the penalty of Section 51 when he is discharged, does he 
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29Mf* Yes, that is so now, hut we were going to make it perfectly clear 
that the Court could make an order under Section 51 which would he 
effective after discharge, and I think you agree that is desirable? - It 
could he in certain cases, hut would the man he discharged while still 
agreeing to make payments out of earnings, is that your intention? 

294-5. Yes, for instance you might get the case of a man who was a potential 
hig earner, and it would he only right in such a case that any order 
setting aside a proportion of his salary should continue after his 
discharge. - In other words, subject in effect to judgment being entered 
for that sum? 



294-6. That would he the effect of it. We were rather envisaging not so 

much a judgment hut an order to pay a certain proportion of whatever 
he earned. - That I think would he fair. 



2947* Tf we are going to adopt any scheme of automatic discharge, we have 
got to make some provision for existing bankruptcies, bankruptcies 
which are in existence when, if ever, the new Act comes into force. 

Briefly, what we thought of doing there was this. First of all, if the man 
has applied for his discharge and an order has been made either granting it 
or refusing it, .the new Act should not affect it. Secondly, the scheme 
dealing with existing bankrupts would not apply to anyone who had not 
surrendered, or whose public examination had been adjourned sine die, or 
whose discharge has been refused - that we have already dealt with - or to 
a person who has previously been adjudged bankrupt, or to a person who has 
been convicted, of any bankruptcy offence. All those people would continue 
to stew in their own juice, just as if the new Act had never come into 
force at all, . For the other people, we were proposing that they should 
get an automatic. discharge two years after the passing of the Act, unless a 
caveat were applied for and entered during that period. - I think that is 
quite consistent with the scheme, 

294 . 8 . When I say two years, I am assuming we take two years for the other 
period, but whatever period is chosen it would be the same. Apart 
from. the objections you have to the scheme in itself, those arrangements for 
dealing with existing bankrupts would be fairly reasonable? - That would be 
quite right and fair, yes. 

2949. I gather you are divided in your opinions about what is to happen on 
a second or subsequent bankruptcy? - There is always much argument 
about that point. 



2950. It is a very difficult subject. - I did hear your suggestions as 
on Monday evening, and, although it is not strictly in accordance 
with my brief, I ao support the suggestion that you put forward then that, 
m the second or subsequent bankruptcy, the second lot of creditors should 
be paid a sum equal to the dividend paid in the first bankruptcy, and there- 
after they should all rank pari passu. 

2951 • One difficulty is that if no dividend has been paid for the first 
bankruptcy we are back exactly where we are today. -Yes. 

2952. Perhaps that is not a great disadvantage, I do not know - what do you 
think about that? - It is such a difficult question, I do not really 
think you can improve upon the suggestions you have already made. I do 
not know whether the Committee have considered whether, if the trustee has 
power to call the debtor in to him to give information from time to time, 
that will strengthen the trustee in obtaining details of after-acquired 
property, as such after-acquired property which becomes available in the 
second bankruptcy but which should already have been used to pay the 
creditors in the first bankruptcy. 



2953. He has got power now to require a bankrupt to attend on him as and 
when required, and presumably he is exercising it. - I wonder in 
practice how often it is used, ana whether some encouragement could be given 
to the trustees. It always seems to me, when I hear of a second bank- 
niptoy, that the trustee in the first bankruptcy must have been out of 

v ana ? le this ' man i0 have these assets in a second bankruptcy; they 
should have been brought into account in the first bankruptcy. 
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2954. Mr. Peirce: I suppose that much of that information would come to 

the trustee from the old creditors. It is more likely that the old 

creditors would have this information long "before the trustee had it* so 
really it is the creditors 1 responsibility to inform the trustee, is it 1 
not? - In practice, that is the only way in which the' trustee finds out. 

2955. Cha-ir-man : One witness surprised us very much - I do not know if it 

has been your experience - by saying that very often, if not in the 

majority of cases, the people who have been the creditors in the first bank- 
rutpcy are the creditors in the second bankruptcy too. - I think that very 
often is so. 

2956. It surprised me very much, because I should have thought the general 
tendency of a burnt child was to avoid the fire. - I doubt if traders 

will ever learn. If they do burn their fingers they will always hope that 
this time he is going to be a good boy and pay. 

2957. Mr, Emmerson : Talking about after-acquired property, we are con- 

sidering putting a new duty on the bankrupt to disclose all after- 

acquired property. - That I think would be very helpful, and would cut down 
the number of second bankruptcies. 

2958. Chairman : It would tend to certainly, though we hope also of course, 

if our scheme for dealing with discharges goes through, that would 

tend to reduce the number of second bankruptcies very materially. - Yes. 

It does occur to me there that where a man has been discharged and then 
there is a subsequent bankruptcy, are the creditors in the first bankruptcy 
to rank again after he has been discharged and in respect of assets which 
have been acquired after the discharge from the first bankruptcy? 

2959. I do not think we envisaged that. After all, the discharge operates 
as a release from pretty well all the debts. I was talking about a 

second or subsequent bankruptcy supervening while he was still 
undischarged. - So that to a very large extent the provisions for the 
ranking of debts as between the two bankruptcies will themselves disappear 
by virtue cf this automatic discharge? 

2960. So we hope. While we are on the subject of after-acquired property, 
you did hear a bit of the discussion on Monday about the supply of 

necessaries to the bankrupt after the bankruptcy? — It was I think on one 
of the cases to which we have referred in our papep , Re Walter. 

2961 . You refer to page 4 to Re Walter. We thought of putting in a 
provision that, if the trustee claims after-acquired property and 

gets it, he could get it subject to a first charge of the payment of 
necessaries, which would put the baker and the butcher in the same position 
as the undertaker in the decision of Re Walter. Would you support that? - 
I would suggest that, I think it is right and proper. 

2962. It is in fact the practice at the moment, but there is no express 
statutory sanction for it. In effect, if we did that, it would to 

some extent meet the point you make where there is a second bankruptcy, 
namely, about priority being given to small debts incurred in the second 
bankruptcy? - That is so; I had appreciated that. 

2963 . If the people who had supplied him with necessaries since the first 
bankruptcy were getting a first charge on any after-acquired property, 

there is less incentive to make him a bankrupt a seoond time? - That could 
well happen, yes. 

2964 . You want to keep the £50 limit for a petitioning creditor's debt, do 
you not? - As a lawyer, I would say very definitely yes. 

2965 . Wot increase it?. - Wot increase it, for the reasons given in the 
statement. 



2966. Do you really think it is desirable to have a sort of scale of figures 
as regards the excepted property under Section 38? - It has been 
suggested by one of our secretaries who deals quite a lot with insolvencies 
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that this test should be applied of so much for the man, so much for his 
wife, so much for each child, in order to cover the value of his bedding, ' 
clothing, and so on, and there does seem to be some virtue in applying a 
scale per person of the family. 

2967. It would be difficult I should have thought to find what figure would 
be a proper figure in these days when the value of money fluctuates 

and tends generally to decline, - Very difficult. Curiously, the Small 
Debts Recovery Act, 184-5? which has been amended only this year has not made 
a very great increase in the figure; they have only brought it up to £ 20 . 

2968. It is four times the old value of £ 5 . - Yes, but it is still a very 
very small sum. 

2969. It is probably less than £5 was worth in 184-5. - Probably, yes. 

2970. I fancy they put in £20 merely to bring the Section into line with 
Section 38. — Presumably. 

2971 • The last idea we had about these excepted properties in Section 38 was 
to leave it to the Official Receiver or trustee to decide what was 
necessary in the way of furniture and clothing, and so on, and put a limit 
on necessary tools of his trade, £100 being suggested as the limit. I do 
not know what you think about that? - Do I understand that the Official 
Receiver in that case would have a discretion, and he might in a certain 
case say that £20 is the right limit. 

2972. He might. - He would have that discretion? 

2973. Yes. The trouble with clothing, bedding and so on is that circum- 
stances vary so much individually. If the bankrupt were a clerk in 

Coutts Bank he has got to have a frock coat; if he is a dustman, he does 
not need a frock coat - in fact, he is better off without one. - I would 
imagine if he were made bankrupt he would cease to be a clerk in Coutts 
Bank. 

2974-. He might be an undertaker's mute and still have to have a frock coat. - 
Then he would not have much to be available under Section 51 . I 
think there that the real thing is that we creditors do feel very strongly 
that a man should not keep for his family, jewels, fur coats and things of 
that nature. 

2975. They are always his wife's, are they not? - Usually, and for that 
reason this £20 figure in practice may be regarded as his own 

clothing and the clothing of the infants. 

2976. You would not be in favour of taking his wife's property to pay his 
debts, however affluent his wife, would you? - I have felt very 

strongly in favour of that from time to time in the absence of proof of 
what I have suspected. 

2977. I am assuming the thing is genuinely his wife's and not a sham, but 
. if the thing is genuinely his wife ' s, his wife is entitled to it? - 

If the thing is genuinely his wife's, his wife is entitled to it, but in so 
many cases we doubt the genuineness of the application. 

2978. That is a question of fact in each particular case. You cannot 
reasonably expect to have a clause in the Act to go through the 

bankrupt's wife's property to pay his debts? - I do not think so, no. 

2979. As regards the appointment of the Official Receiver in non-summary 
cases, you would probably agree the amendment we suggested on Monday 

meets the case? - Making it permissive? 

2980. Yes, so that the Board of Trade can sanction what is in fact the 
practice at the moment. - Yes. 
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2981 . As regards annulment as distinct from discharge do you see any 

difficulty about a process which might best be described as adjudi- 
cation in reverse, whereby the property goes back automatically to the 
bankrupt without any need for a formal re -transfer from the trustee? - The 
difficulties as I see them might arise in the case of the re-vesting of 
leasehold property and in the case of stocks and shares. Where we have 

the appointment of a new trustee by order of the Court, it is still 
necessary to take formal steps to complete the vesting of stocks and shares. 
Therein would lie a certain difficulty, and because of that it does seem to 
me that if there are assets which should be properly re-vested in the bank- 
rupt on annulment then the order, when being made as an order of annulment, 
could include if necessary a vesting declaration. 

2982. I appreciate that, in the case of shares, you would probably have to 
register them with the secretary of the company , or something like 

that. - You would have to have share transfers; share transfers would have 
to be executed pursuant to the order. 



2983. But if there were a large number of shares in different companies, 
that might involve a great deal of bother might it not? - It usually 

does* 

2 98 4. Mr. Emmerson : It would almost take the same form as probate, sending 

round to the various offices? - If you register probate with the 

company it is merely a notification to the company, it is not effective as 
a transfer. You then have to produce the transfer of the shares pursuant 

to that probate. That does lead me to think of one other point , that if 
you provide for a vesting order, or for automatic vesting, then it would be 
fair to include in the Act provision that the stamp duty on the transfer 
should be a nominal stanp duty of not more than 10s., similar to the exenp- 
tions applicable on appointing a new trustee, and so on. 

2985. Chairman ; You could exempt it from stamp duty altogether? - It could 
be done . 



Lloyd Williams; Would it not only attract a nominal stamp duty 
new? Is it not one of the exemptions? - It is not; they are 
specially covered and rather jealously guarded by the stamp duty 
authorities. If you cannot bring your case -within those exemptions you 
pay ad valorem duty. 

2987. Chairman: I asked your friends who were here on Monday whether, 

where debts are paid in full, the Court should have discretion to 
annul, or whether the annulment should be compulsory. Have you any views 
about that? — I would say it should be discretionary. 



2988. ihat means, does it not, that if the bankrupt's rich uncle is toying 
with the idea of paying Ms debts in full, it may put him off if he 

cannot be advised with certainty that his bad nephew will get ait of the 
scrape. - It may have that effect, but justice surely does require that the 
Court should give consideration to the point. 

2989. We felt it was one cf those points in which ethics and expediency are 
,, ,. 3 5 h oonfl “ t ' ff 3 !? “ rather difficult to say which should prevail, 

man “ f 11 tsa ls not going to escape prosecution by 
and we th °ught perhaps expediency might be' 
“ ^£=35 creditors^ of view 

29SO ' £ SsSnSo in Sj&f a ^f^tcy which 

paid, and there is nothing more to be done ’ creditors have been 

ssOgieO” T e than< ® 10 - - 1 c^a m SiS u of MhSr 

analogies. If I steal and I am brought to Court, if my rich uncle - I 

— sa - » «. .s, i 
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2991 . oo would the -bankrupt who la paying in full who has committed a bank- 
, . ™ p l oy , ?f fence - Annulment and payment in full will not discharge 
him from liability far prosecution. - I would like to think that was so: 
m practice, I am afraid it would not be. 



2992. At all events, in theory it is. - In theory it is right. 



2993. I think I /tola you just now that we were proposing to enlarge 
section 51 to make it as wide as we possibly” could? - You did. 



2994. if you have any views about this. In the case of a servant 

of th f Crown > not onl Y a civil servant but any servant of the Grown, 
the Court at present cannot make an order without the consent of the head 
of his department. The principle 1 think is quite clear, that Crown 
service has not to go on and it does not tend to an efficient navy if an 
atoal is reduced to a state of absolute penury; but we thought of substi- 
tuting for the consent of head of the department a requirement that the 
Court should communicate with the head of the department. Would vou 
approve of that? - It certainly is an improvement. 



2995. We wanted to provide that the head of the department could not over- 
T +1 , riae *5® C 5 Jurt; to provide that the last word was with the Court. 

n °a he i W f aS ’ hS f 0Ula lKara ’ hia vlews would considered, but he 
would not have a veto, so that he could not overrule the Court, which I 
th ^ a freat objection so far. I believe the way the power is 

used at the moment is that the Navy, for instance, will not allow an order 
under Section 51 against the commanding officer of a submarine, or against 
a navigating Officer, because they feel the worry -of it might render ttom 
inefficient in their duty and endanger the lives of others. But it seemed 
to us the answer was that if they were afraid of the man being Worried tSv 
°^ e T° y 5™ 111 l8SS aan S®hous capacity, for exampltoby giving him 
exisSL i™ vh i ls - ; I believe - this is purely cjaent S/wha^is 

l 11 ! 13 that y«i still cannot make an order under 
Section 51 against an H.A.F. squadron leader, or any other officer of the 



m& ' ^L S! “!v, 0 +f 1 u erat i° na VOUld apply; the Court ™ ld tore to communi- 
cate With the Secretary of State for Air. - As I read the law at the 
mement, you can only apply this Section to an officer of the Army or the 



2997. Tes, you are right about that. We are proposing to bring in the 

all the °rest^of torn'too'* 3 T including eTC1, ybody, A.T.S., W.A.A.P.S. and 
ail the rest of them too. I see you want steps to be taken to encourage 

om d?+h»+ n b T ^,*5? p0Wer to P rosecute > tot I do not quite see ho^we 
„^ n -_ f le S ls lation. Can you make any suggestions? - That really 

arose from the suggestion that came from this Committee that the power to 

S SSo So to TCSted T “ Bo - d instead of in theSSectcr 

Trade wto^de l™ tl0nS +i, 1 ^ fOUnd from ex P e rience that the Board of 
irade, when dealing with company matters - and you may remember that the 

SSe Md to C S mp ™ y “ atters is that we make the repXt to the Board of 
ade and. the Board of Trade then consult with the Director of Public 
frosecutlons with a view to proseoutioh - are most loth to prosecute even 
StitoS t ° redit f 8 W ^en absolutely exasperatS by the 

partin' h ^ h J . haS be fp ado P ted the director of the company. In those 
the Q^ u ^ ar . :Lns ^ anc f s difficulty has arisen that in so'many cases under 
ompanies Act it is necessary to prove scienter TKom mnr. 4 - . 

™ ^ knS^for 0 ™ that 

s^SsttoS tha? °f Trade have prOTed almo3t 

ug g estions that a prosecution should be launched, saying "Wo cannot rrnve 

2998. We cannot do anything about companies, of course* it is mrite n, ■h 

“ izsxsrix = as 5 
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a man of a bankruptcy offence than it is a Companies Act offence for the 
very reason that scienter is very easily proved where it has to he proved 
at all. - So far as taking the work from one department to another , from 
the Director of Public Prosecutions to the Board of Trade, is there any 
great virtue in that except that you encourage building up a department 
within the Board of Trade to deal with these prosecutions? 

2999. The departmental machinery is already there. The Solicitor of the 
Board of Trade can deal with it perfectly well, and it seems to us 

that from a practical point of view it is more convenient. - Prom that 
point of view, yes, 

3000. As regards deeds of arrangement, you say, and we agree with you, that 
broadly speaking a deed of arrangement is a private scheme and the 

less outside interference there is the better? - Yes, 

3001 . Bearing that in mind, would you be in favour of a model deed being 
scheduled in the Act or not? - As I heard it described on Monday 

evening, I think there is quite a lot of virtue in the suggestion. At the 
moment in practice there are precedents for deeds of arrangement and, 
generally speaking, I suppose those precedents are adopted, but most of the 

accountants who specialise in this type of work at some time or another have 

tried to cure the difficulties with which they have to contend by protecting 
themselves under the deed. They have their deeds printed, they are 
commonly used, and very few people who are asked to consent ever read them. 

I have drawn some of these deeds, and I am therefore aware of some of the 
reasons for the inclusion of certain clauses which have protected the 
trustees. I think sometimes some of the deeds I have seen - I will not say 

some of the deeds I have drawn - have operated unfairly against the 

creditors. 

3002'; If you did have a model deed you would permit deviations from it, 

would you not, provided the creditors were all notified? — Yes, and 
then it would be a simple matter to draw attention to any deviation from 
that deed. 

3003. What sort of provision would you suggest to deal with the case of 
accidental omission to mention a deviation? - That I think should be 

provided for; it should not invalidate the deed. 

3004. If the trustee or the debtor’s solicitor, or whoever is advocating 
the deed, purposely omits to tell the creditors of the deviation, 

that would invalidate the deed? - A very difficult argument}- you are again 
coming back to the Board of Trade reaction - how does one prove scienter? 

3005. We have felt all along if you are going to have a model deed and then 
you are going under any condition to permit deviation from it, you are 

going to get into great practical difficulties. - It may well be on reflec- 
tion that the use of a model deed would not be practical for that reason, 
because you would lose the flexibility. 

3006. Yes, we are feeling very doubtful about it; that may be the answer. - 
I think on reflection on those points it would be so, 

3007. I see you feel - this is harking back rather to bankruptcy - that a 
trustee who has been removed through misconduct should not be dis- 
qualified automatically from being a trustee again? - At the moment he is 
automatically disqualified, and there is no provision for relief, I could 
imagine if certain other suggestions which I understand have been made were 
adopted, and if, as we had ourselves suggested, provision were made for the 
removal of a trustee, not necessarily because of misconduct but because, for 
some reason or other - ill— health or pressure of other work - he was not 
getting on with it fast enough, if the creditors waid "We would like a new 
trustee appointed" - if he were removed for that reason, and that would be 

a new reason in my experience, then it would be unfair for him to be 
penalised for ever against acting as a trustee in the future. Therefore, - 
he should be able to come and have his‘ name cleared. 
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3008. Of course he can appeal against an order removing him? can he not? - 
He can appeal against an order; I was assuming he does not. 

3009. The case you are envisaging is really one in which he is removed for 
some reason other than misconduct; he is removed he cause he is ill 

and then he subsequently recovers his health. - Yes. 

3010. Mr. Emmerson : Why does he not resign? - He may do so, hut some of 

these trustees can he quite pig headed. 

3011. Chairman : You do not want pig headed trustees? - They are most 

useful at times in dealing with a debtor. 

3012. We are proposing to introduce into the relevant Section where the 
creditors are empowered to appoint some fit person as trustee in bank- 
ruptcy the words "some fit person having such professional qualifications 

as may he prescribed and not being a creditor". I do not know what you 
think about that? At the moment theoretically anybody can be a trustee in 
bankruptcy. - I can speak quite freely because I am not an accountant. I 
am a lawyer and therefore not- normally called upon to act as a trustee. 

If I were asked I would refuse. I have known of a number of trustees who 
did not possess the qualification of chartered accountant or membership of 
some other recognised body of accountants. They have been most effective, 
trustworthy, honourable trustees. They have specialised in their work. 

They may have started as clerks in the office of a chartered accountant or 
a qualified accountant who specialised in that work, their principal may 
have died and they have carried on, and they were permitted to do so. 

Even today, in spite of the charters which have been granted to a number of 
professional bodies, I believe it is still the case that an accountant can 
call himself an accountant without any qualification by examination. 

3013. Yes, certainly. For the matter of that he can call himself a turf 
accountant without any qualifications too. - Yes we have met those 

under this heading in bankruptcy. 

3014. You really would not be in favour of that proposal, you would rather 
leave the law as it is, would you not? - If it were so, I think it 

would be only fair to make some provision, as is very often done when a 
charter is granted for the protection of a profession, that those who have 
been in practice for so many year a-, or in practice on a certain date, 
should be enabled to register as qualified men. 

3015 . Yes, but that of course would be a matter to be considered when it 
came to making a rule saying what the qualifications were to be. - 

If that were so, then I feel in justice to them that, if you are going to 
recommend such a rule, you should recommend that clemency should be shown 
to those men now in practice. 

3016. It has been suggested to us rather ingeniously in connection with 
deeds that there might be machinery whereby, if the debtor has been 

guilty of misconduct either before or after the execution of the deed, there 
should be power in the trustee and the creditors to apply to the Court to 
take over the administration into bankruptcy. It is a rather novel sugges- 
tion; I do not .know what you think about it. We were rather favourably 

impressed. - I think it would be very useful to have that power for a mis- 
demeanour committed after the deed of arrangement. In the case of offences 
committed before the deed was executed, I think it would only be fair to use 
that power if the fact was not known at the time the deed was executed. 

In other words, when the deed is signed the man should know where he stands. 
There should not be an entitlement after the deed has been signed to bring 
it up against him, or hang the sword of Damocles over his head for some- 
thing that is known about when the deed is executed. 

3017. What we had in mind was burying the family silver in the garden the 
day before executing the deed, or something of that kind* - Yes, or 

buying his wife a fur coat. 

3018. Another thing which you might be kind enough to help us about is this. 
We thought of reducing the time for a bankruptcy petition founded on 

a deed of arrangement to one month. - Yes, I heard 'that. I understand 
that with the week and the 21 days we are at the same date as the date for 
assent to the deed. 
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3019. You probably remember v/e were talking on Monday about where a peti- 
tion was presented at any time within three months of the execution 
of the deed the Court should have power to dismiss it if it thinks its 
object is extortion or if it considers a receiving order is not in the 
interests or is against the wishes of the creditors generally,, - That I 
think would be very useful. That would in fact meet a point which had 
been made to us - I am not quite sure whether we incorporated it in the 
paper v/e submitted - that in some cases a trustee under a deed is deterred 
from getting on with the job or incurring any expense because he is waiting 
until the deed is confirmed. I think we have made that point. 



3020. I think I also mentioned on Monday, and you probably remember it, 
that we propose to include a provision that where a deed is voided by 

bankruptcy the trustee should be entitled not only to his expenses but to 
his reasonable remuneration, - That I think would be fair and reasonable, 
and would overcome this difficulty which I have mentioned so that he would 
then get on with the job straight away of protecting the assets, 

3021, There is only one other matter I wanted to ask you about, and that is 
this. We were proposing in the fraudulent preference Section to 

include a provision that a payment made either after a petition in bank- 
ruptcy or within three weeks before it, which has the effect of giving a 
preference, should be capable of being voided irrespective of the debtor's 
intention. I do not know what you think about that? We were going to 
except payment for current necessaries, the weekly bill for the milk, or 
something of that kind, - Three weeks before the act of bankruptcy? 



3022. Before the petition, - Before the petition would be out of step with 
the instructions now given to the sheriff to hold moneys for fourteen 
days on levying execution. 



3023. We were proposing rather drastically to alter the execution Section, 

I ought to have told you about that. I think I ought to tell you 
about it before you give your views on this point. Very briefly what we 
are proposing to do to simplify all this business about execution is to 
provide that if the execution creditor can manage to hold the goods or money 
for .21 days without notice of a petition he is home. If he gets notice of 

petition within 21 days he has got to cough up. - That is 21 days instead 
of 14? 



3024. Twenty one days, to correspond with what we are proposing for the 
^ fraudulent preference Section. - That does tie up with the note I 
gave in before we came in tonight on the question of the County Court being 
able to stay proceedings. 



3023. Yes, we will have to consider that. - I had this instance only a 

fortnight ago. There were four executions in against a particular 
person. The debtor asked for clemency, for a delay, and I argued that it 
was dangerous inasmuch as those execution creditors could go ahead. The 
executions had been ordered by the High Court, and I was speaking on a 
petition in the County Court which had bankruptcy jurisdiction and there- 
fore shouid have had the right to stay the proceedings in the other Courts, 
But it has been doubted, and I think probably rightly on existing legisla- 
tion, vhether the County Court has power to stay proceedings in a higher 
Court. I think it should have that power if it has jurisdiction in 
bankruptcy. 

3026. It should have _ that power if necessary; we shall have to recommend 
... . Pitting something in to make it clear that it has. But I do not 
affec J s + what are proposing about executions, because 
all .the petitioning creditor would have to do is to serve notice that he 

or B n?t e *!ad d not Petitl0n \ aJ:ia whether the execution m B stayed by the Court 
Se not very much matter; the money would have to come back to 

^ y '-7 1 “ not *** sure ' 1 leave it with you to 

is Seserted w no T • * at TOula the Position if the petition 
adjoined? 1S madS for s °“ e t 1 ™, ** it is adjourned and 



3027 ‘ ^erwhichT^n aEree ' PrSSent position I* ^th e r absurd, 

beforeTpetltion 2® ^editor he wants. to prefer 

says "That is not*in -p ' af ^ er a petition is presented he 

hX". It is absurd t, 11 ™°° Section > and * will now pay 

convenient some"’ 7 ^ ^ ^ “ TeS ' * Ut « teen most 
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3028, Could you just give us any other views you have about this three weeks r 
proposal as regards an absolute preference? - I think that is right. 

For one thing it is fair to the sheriff; it is fair to the man who is 
pursuing a prior claim to protect his own rights and has to put his hand in 
his pocket and pay the sheriff's fees and everything to get his money. 

3029. That is the execution? - Yes, 

3030„ What about this absolute preference, the last three weeks? - For 
necessaries? 



3031. No, not for necessaries; we are excepting current necessaries. What 
we are dealing with is payment of a debt in the last three weeks. If 

it is in the last three weeks it would not matter whether it was paid under 
pressure or what the intention is. - That that money has to be brought into 
account? I think that would be quite fair in view of the other oomments 
about the execution creditors and so on. It brings him into line with 
that, and I think it would be fair. 

3032. Thank you very much, I have nothing else I want to ask you, I do 
not know if any other members of the Committee have, - There were some 

comments made on Monday when I was here. I do not know whether I can read 
my writing sufficiently to know what was said then on one or two points, 
but may I raise one or two other points which come out of that? 

3033o Yes, certainly. - It was mentioned that there was a ground for 

disturbing the existing rules as to preferential payments, and there 
is a great deal to be said for divesting the Crown and the looal authority 
of the preferences they now enjoy. That preferential authority. If I may 
support what was said on Monday, is really a denial of the right or of the 
liability upon the Crown that the Crown should be the keeper of the people 's 
conscience. The Chancellor is the keeper of the Queen's conscience and 
should do justice, should give an example to the people on how they should 
deal with their debts and their liabilities and so on. It seems grossly 
unfair and does create a great deal of unrest and dissatisfaction in the 
minds of the general body of creditors that the Crown should retain by 
statute a preferential right to these moneys. I have seen many oases 
where, after a great deal of trouble taken by the Committee of inspection, 
at expense to themselves and without remuneration, they have realised 
certain assets which have gone wholly in the payment of taxation, and it 
does lead to a great deal of unrest. I feel quite strongly that those 
rights should be reduced. 



3034. Would you be in favour of reducing them, or abolishing them 

altogether? - In my heart of hearts I would like to see them abolished 
and they should rank with the general creditors. But if the Crown is going * 
jealously to keep its right, and the income tax authorities usually will do 
so, then I think their rights should be drastically reduced, it has been 
suggested for one year, and they should choose the same year for income tax 
and surtax, which I think is fair, if they use it at all. But it might 
also be that they should be limited to the last year, the current year, at 
a time when the man is doing badly in his business, so badly that he cannot 
even pay his creditors. 



3035. If you limit it to the last year you might just as well abolish it 
altogether. - I am hoping that will be the effect of it. The sugges- 
tion was also made that there should be a distinction between clerks and 
servants and^ artisans. It was suggested that the clerk or servant should 
nave a priority for four weeks' pay and the artisan one week's pay. I do 
not agree with that line of thought. 

3036. You do not? - No, -because the man who is in difficulty in business may 
sometimes persuade his staff to help him go through a difficult time. 

mey may work without wages for a while, and if he does oome unstuck it is 
gossly unfair to let them lose their priority. I think they are in every 
them ent iJ led P ri °rity there, I have a great deal of sympathy with 

P ° lnt t 5 at does oausa aiffioulty is the bank account which is 
used, lor the payment of wages. 

3037. Not in bankruptcy surely? In companies winding up, not in 

of th^SS^the wl ! ia i ng U P> Again 1 inclined to think 

bank account h ^ 1 a PPue°iate today they are different. That 

auk account has caused a great deal of difficulty. 
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3038. You would not lie in favour of introducing into bankruptcy the 
priority given to the banker who has advanced money for wages? - I 

do not think so, it has caused too much difficulty and unrest, and has in 
many cases been abused in the case of companies. 

3039. In fact, we feel it is putting a premium on trading with knowledge, 
and where trading with knowledge is taking place it is really giving 

the burglar’s assistant the first charge, on the swag. - The man draws the 
wages cheque as a wages cheque, and does he use it for the payment of 
wages? It is very difficult to prove how he has spent it. I think I 
have exhausted the notes I have made, and I am very much obliged to you 
for listening to me on those additional points, 

304.O. We arc very much obliged to you for bringing them up. 



(The witnesses withdrew) 



LETTER RECEIVED FROM MR. R.L. CROWTHER. 
BUILDING- INDUSTRY DISTRIBUTORS 



Aldrich & Crowther, 
48, Preston Road, 
Preston Circus, 
Brighton, 7* 

13th December, 1956. 

B. MacTavish, Esq., 

Board of Trade. 



Dear Mr, MacTavish, 

Building Industry Distributors 
Bankruptcy Law Amendment Committee 

I am very grateful to your Committee for the courtesy extended to 
Mr. Hardy and myself when we attended before your Committee on the 
5th instant. 

I have not yet seen the verbatim report of the comments then made, 
but on one point I would like to add a thought to what was then said. 

Your Chairman mentioned the intention of the Committee to recommend 
that any payment made during twenty-one days preceding a petition in bank- 
ruptcy, would be avoided, irrespective of intention to prefer or defraud, 
with the exception of payments made for "necessaries". 

T, very respectfully, submit that if this is done the Committee 
should make some recommendation as to what action should be taken: - 

(A) in respect of payments made during the twenty-one days:- 

1. f or goods delivered during the twenty-one days (a) on credit 

(b; for cash. 

2. for rent. 

3. in satisfaction and clearance of a mortgage. 
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4. as consideration ' for ' 'the -pur&hase of (a) land (b) stocks and 
shares etc. ' - ... 

5« in satisfaction or on account of- a- charge on land Imposed 
(a) before, (b) during, the- 21 'days under’ Section "34 of the 
Administration of Justice Act 1956 or under any similar statutory 
provision. 

6. in satisfaction of a judgment or order of the Court. 

7. as a penalty imposed by a Court of Justice or a Court of 
Summary Jurisdiction. 

8. as interest on a mortgage. 

9. for wages of employees. 

10. for stocks, raw materials etc. bought for cash and used in 
business or in hand. 

11. for transport or delivery of goods. 

12. for postages. • 

. 13. to Banks (a) on current account (b) on "wage s" account. 

14. as the price of e.g. a railway fare or for petrol or hotel 
expenses etc. for a holiday (not as a necessary). . 

15. as a. donation to charity or as a gift for a birthday or 
wedding. 

(B) in. respect of charging orders made under Administration of 

Justices Act 1956 - How will such' ah order -be discharged? - 

I believe that the Committee had in mind the further exemption of sums 
less than £10 but if the intention is to avoid all such transactions, then 
to take but one example under Head (A) 4(a) - money paid., as a consideration 
for the purchase of land - this would mean tha.t in practice on completion 
of the purchase of land, the Vendor will have - to re quire that. the . purchase 
money be paid to a' stakeholder for the twenty-one days ~ .in case a petition 
is presented during that time. 

It would also appear that great injustice could occur if. a. man selling 
goods for cash could, within twenty-one days thereafter be called upon to 
pay to the Official Receiver, the money he had been paid for the goods — 

It would seem that in justice, these transactions could only be .avoided if 
it is possible to return the goods etc., in respect of which the payment 
was made and otherwise restore the status quo ante. 

The Committee may have had these points and similar points under, con- 
sideration, and if this is so I hope your Committee will forgive me for 
referring to the matter again. 

- lours sincerely, . . 

(Sgd. ) R.L, Crowther 
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WRITTEN EVIDENCE 

OF OTHER ORGANISATIONS .AND INDIVIDUALS 



LETTER RECEIVED FROM LORD CHANCELLOR* S OFFICE 

Lord Chancellor* s Office, 
House of Lords, 

London, S ,W, 1 , 



B. MacTavish, Esq., 
Board of Trade, 



Dear MacTavish, 



Committee on Bankruptcy Law Amendment 

I am replying to your letter of the 1 6th January in which you asked 
for a note of the points which, in the opinion of this Department, might 
usefully he brought to the attention of the Committee, They are these: - 

1 , Meetings of Creditors : at present the relevant provisions are 

contained partly in the Act (Schedule 1 ) and partly in the Rules 
(Rules 239 - 21 + 7 )' There is no difference in kind between the two 
sets of provisions which are entirely procedural. The provisions 
should be either all in the Act or all in the Rifles, not half and 
half. There is much to be said in favour of the Rules, which are 
more flexible, 

2, Proof of Debts : the same arguments apply; at present the 

relevant provisions are in Schedule 2 and in Rules 248 - 262, 

3, Definition of an Act of Bankruptcy : by section 1 (l )(e) of the 

Act a debtor commits an act of bankruptcy if execution has been 
levied against him under process "in an action in any court, or in 
any civil proceedings in the High Court", etc. 

These words do not appear to be apt to cover execution under an 
older of the Court of Appeal, because a proceeding in the Court of 
Appeal is not a proceeding in the High Court - see section 1 of the 
Judicature Act. 1925 . 

It could be argued that the definition of "action" in the 
definition section (section 225) of the Judicature Act is wide enough 
to cover an appeal to the Court of Appeal from the High Court or even 
the county court; however, that definition is expressly confined to 
the use of the egression "in this Act", and the Judicature Act was 
not in force when the Bankruptcy Act was passed; in its ordinary 
meaning "action" does not include "appeal", and even if the defini- 
tion in section 225 is applicable it is not wide enough to include, 
for example, an appeal from the Lands Tribunal. 

There is no reason in logic why execution under an order of the 
Court of Appeal should not have the same consequences in bankruptcy 
as execution under an order of the High Court, The apparent anomaly, 
and the doubts I have referred to, could be resolved by a simple 
amendment of section 1 (l )(e) . 

Right of Bankrupt to Surplus : section 69 entitles the bankrupt 

to any surplus remaining after "payment in full of his creditors". 
Faiwell, J., in Re Ward. 1 9 42. Ch, 249 . held that "creditors" meant 
creditors who have proved", a decision which seems plainly right. 

He observed that "creditors" is used in the Act to mean sometimes 
all creditors and sometimes "creditors who have proved" It would 
make for clarity if both in section 69 and wherever else the Act 
refers to creditors it specified which class is meant. 
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5. Extension of time, ; Rule 389 gives the court a . general power to 
extend time "for good cause shown".. ", 

Section 109(4) gives the court a similar 'general power without 
any mention of "good cause" - i.e. it ''leaves the discretion 
unfettered. ... 

It was argued in an unreported case (heard on 25th .October, 1 954-) 
that the Rule was ultra vires as being inconsistent with the • section. 
The court did not have to decide- the point, but there seems to be 
some substance in it. It is hardly necessary to define the court’s 
power both in the Act and in the Rules, and in. any event they should 
coincide. On the whole,, the unfettered discretion -granted by the 
Act would seem preferable to us. 

6. Property exempted from division among creditors : . section 38(2) 
protects the debtor' s tools and bedding, etc. to a value of £20, . 

In the Administration of Justice Bill 'now before Parliament it is 
proposed (by clause 37) to bring the value of goods exempted from 
execution in the High Court and county courts- into line with bank- 
ruptcy, and further to provide- for future increases, in the "exempted 
value" by statutory instrument, so that a further fall in the value 
of money can be met without amending legislation. It is worth con- 
sidering if there should not be a similar power to increase the • 
limit of protection in bankruptcy, 

7. Ad.judication on failure of composition, etc, ; Role 219. empowers 
the court, on application, to adjudicate a debtor bankrupt if his 
creditors do not accept a composition or scheme at their first or 
first adjourned meeting. It is thought that the Official Receiver 
makes use of this rule to prevent the undue prolongation of receiving 
orders where creditors are dilatory. 

The vires of Rule 21 9 were challenged in Re Fletcher. 1935. 

3 W.L.R. . 172 on the ground that it offends against the proviso to 
section 132(1 ) in so far as it purports to extend the jurisdiction of 
the court. The debtor- argued that section I8(l ) defines the only 
conditions in which the court can make an order. These conditions 
did not include failure to accept a composition or scheme at the 
first or first adjourned meeting of creditors, and accordingly 
Rule 21 9 which makes such failure a ground for adjudication was ultra 
vires. 

The Court of Appeal had great difficulty in saving Rule 21.9,'. 
which they did by invoking the transitional provisions of *' 

section 168(3) . If it is the Committee's view that the powers con- 
ferred by Rule 219 should be preserved, they ought to be conferred 
expressly by the Act. 

We have also over the years collected a number of points, arising on ' 
the Rules, but they are less likely to be of interest to the Committee .and 
can be conveniently dealt with when the time comes -for revising the Rules. 

Yours sincerely, 

(Sgd. ) K.M. Newman 



oi- -bps... 



- 1 
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MEMORANDUM SUBMITTED BY MR, JOHN PURCELL PEACOCK, 
REGISTRAR. STOCKPORT COUNTY COURT 



1 . This memorandum is founded on the premise that bankruptcy law 
would be more generally and equitably used if some steps were taken to 
overcome the natural reluctance of any creditor to present a petition in 
bankruptcy against his debtor. This attitude results from the fact that 
the primary wish of a creditor is to be paid in full the debt owing to him 
without any regard to the position of his competitors. 

2. Consequently creditors normally postpone the institution of 
bankruptcy proceedings each in the hope that his own debt will be paid in 
full before the debtor finally suspends payment. Many creditors believe 
that bankruptcy is an uneconomic procedure by which they usually extract 
only a s ma l l dividend from a slick debtor whose activities are scarcely 
restricted by what should be disabilities attached to an undischarged 
bankrupt. It is because of this impression that a creditor rarely presses 
his debtor to the stage of obtaining a receiving order against him if there 
is the slightest hope of extracting even a small sum on account of the 
outstanding debt by other means. Except ionally, a creditor may be so 
incensed by treatment meted out to him by his debtor that he presses for 

a receiving order without caring whether any dividend will be received 
ultimately. 

3. Another reason why creditors are averse to setting afoot bank- 
ruptcy proceedings is because they consider that often these result in 
little detriment to the debtor in that, although his assets and property 
are realized (at what are usually thought to be astonishingly low figures) 
the debtor continues to work in his employment and earns a salary or wage 
none of which is attachable for the benefit of creditors although it 
appears to the creditors sufficiently large to provide a surplus after 
meeting the reasonable living requirements of the debtor and his family. 

It is tree that Sections 38 and 51 of the Bankruptcy Act, 191 4 provide 
for the attachment of the earnings of a bankrupt. But these sections are 
hedged by so many restrictions and limitations as to prove of little 
value to creditors as was shown by a series of decisions early in this 
century which proved disastrous to any attempt to attach the salary or 
future earnings of a bankrupt. And the recent decision in re Tentan' s 
application (1956) 1 W.L.R.128 indirectly illustrates the difficulties 
with which this position is fraught. 

4. The question of what salary or wages has been received by a bank- 
rupt from the date of the receiving order in practice is seldom raised 
until he applies for his discharge. At that stage sometimes the Court 
will take account of the earnings of the bankrupt by making an order for 
discharge conditional upon the bankrupt consenting to judgment for a named 
sum. At the best this is a belated attempt to assist the creditors who 
would much prefer to have obtained an order early in the bankruptcy 
directing the bankrupt to set aside for the benefit of his creditors a 
specified sum monthly or weekly out of his earnings. If this were 
possible the honest debtor would regard an order of this nature as a wel- 
come assistance to him in his desire to pay his creditors in full. And 
against the dishonest debtor such an order would provide a weapon to 
extract some portion of his earnings for the benefit of his creditors who 
would then feel that the Courts were no longer shielding evasive debtors. 
Perhaps I have overpainted the picture yet there is a hard core of 
opinion amongst business men in wholehearted agreement with what is 
stated. 

5* Another deterrent to the taking of action by a creditor by way 
of bankruptcy proceedings is that initially a deposit of £7/10/0 and a 
fee of £6 stamp on petition together with one or two minor fees must be 
paid by a petitioning creditor. Although these fees and the costs of 
the solicitors for the petitioning creditor are recoverable ultimately 
from the assets of the bankrupt, a business man who is asked by his 
solicitor to pay £25 to £30 as the cost of making his debtor bankrupt is 
apt to regard this as a case of throwing good money after bad even when 
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his solicitor explains that this money eventually will be repaid to him if 
the assets of the bankrupt suffice, 

6, The Committee on Supreme Court Practice and Procedure in its 
report (Cmd, 8878 ) at paras, 44-2-44-5 considered the costs of bankruptcy 
petitions and recommended that the deposit of £7/10/0 should be abolished 
and the fee of £6 should be increased to £7/10/0, If this recommenda- 
tion were adopted it would be a palliative which would render less 
difficult any attempt to convince a creditor that his best interests lie 
in presenting a petition in bankruptcy against his debtor, 

7, But the initiative in instituting bankruptcy proceedings is not 
wholly in the hands of creditors. Of course any debtor can present his 
own petition by a mere declaration of inability to pay and Sec, 107(4) of 
the Bankruptcy Act, 1914 enables the Court itself to make a receiving 
order. This section in full reads as follows: - "Where, under Section 5 
of the Debtors Act, 1869, application is made by a judgment creditor to 

a Court having bankruptcy jurisdiction, for the committal of a judgment 
debtor, the Court may, if it thinks fit, decline to commit and in lieu 
thereof, with the consent of the judgment creditor and on payment by him 
of the prescribed fee, make a receiving order against the debtor,,,.,,," 

8, This procedure is important and useful on the hearing of a 
judgment summons in a County Court where the Judge is well aware of the 
financial difficulty of the debtor because of previous judgment summonses 
or other proceedings in the Court against him. Probably also these pro- 
ceedings are a pointer indicating that the remaining assets are being 
seized by suing creditors and that bankruptcy would ensure equitable dis- 
tribution of what remains. But the snag is that the making of a 
receiving order is conditional upon payment by the judgment creditor of 
the prescribed fee i,e. £13/l0/0. This requirement often stultifies 
the effect of Sect,107 because the judgment creditor is unwilling to pay 
the fee. If he had been prepared to pay this sum in the first instance 
he would have proceeded by the direct route of bankruptcy notice and 
petition. 

9, Since procedure under this section is controlled by the County 
Court Judge who is probably well aware of the general financial position 
of the judgment debtor it seems reasonable to suggest that payment of any 
fee might be waived in these circumstances on the direct order of the 
County Court Judge, A further suggested improvement would be to provide 
that the County Court Judge could compel the judgment debtor to attend 
before him for examination before making a receiving order under this 
section. With these modifications it is suggested that Sect, 107(4) would 
be much more commonly employed and that the result would be the making of 
a receiving order at an early stage in a number of cases where now the 
Court is impotent although possessed of the knowledge that the debtor is 
insolvent and his assets are being frittered away, 

10, To summarize:- I suggest that two changes would improve the 
atmosphere surrounding bankruptcy procedure which would render it more 
attractive to creditors and more beneficial and equitable to all con- 
cerned, 

11, These are:- (l ) An alteration in the position as regards the 
earnings of an undischarged bankrupt in such a way as to provide for the 
attachment for the benefit of creditors of such earnings, salary or 
income of an undischarged bankrupt as arc not required for the essential 
living expenses of himself and his family. And ( 2 ) a change in pro- 
cedure under Sect, 107(4) to enable a County Court Judge on the hearing 
of a summons for committal under the Debtors Act, 1869 to make a receiv- 
ing order forthwith without any requirement that the fees normally 
chargeable should first bo paid, 

1 9th March, 1956. 
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MEMORANDUM SUBMITTED BY THE SOLICITOR TO THE BOARD OF TRADE 



Part I 

Matters upon which evidence is particularly desired 

1 . Discharge of bankrupts and the Scheme to ensure that the discharge 

of every bankrupt is considered hy the- Court , 

The number of undischarged "bankrupts at present is, I understand, 
approximately 40, 000 and it seems clear that only a fraction of that 
number can be supervised by the Official Receivers. This seems to me to 
be most undesirable as it may well be that a number of undetected small 
bankruptcy offences are committed by bankrupts who would have obtained 
their discharge if they had troubled to apply for it, and probably in 
circumstances which would make those offences quite harmless. In my 
opinion this is undesirable and I think, therefore, that the Bankruptcy 
Acts should be amended to ensure, as far as possible, that every bankrupt 
should be discharged within a reasonable time of his bankruptcy unless he 
is considered by the Court to be a possible danger to the community and 
should, accordingly, remain under the supervision of the Official 
Receiver. 

Each of the Committees appointed in 1908 and 1924 to consider and 
report what amendments of the Bankruptcy Act were desirable, recommended 
an amendment of the Act to provide that the discharge of every bankrupt 
should be considered by the Court. 

The implementation of the recommendations of those Committees would 
have ensured that the Court considered the ' discharge of every bankrupt 
without any disturbance of the existing procedure. Those recommendations 
I understand, were not implemented because of the expense entailed. It 
seems to me, therefore, that to achieve this object without incurring 
additional expense it will be necessary to alter the existing procedure 
by providing for some form of automatic discharge of bankrupts. 



The scheme outlined in the Appendix to the Committee’s letter of the 
2nd November, 1955, seems to me, in general, to be a workmanlike scheme 
for dealing with the problem. I have, however, the following comments: - 

(a) The Court may lose, to some extent, its control over the dis- 
charge of bankrupts. Unless an application is made for a caveat a 
bankrupt will automatically be discharged and be released thereby 
from his debts, subject to the statutory exceptions, at the end of 
a specified period. Although the Scheme is headed "to ensure that 
the discharge of every bankrupt is considered by the Court" I am not 
sure that the Scheme in fact achieves this’ object. It is true that 
the Scheme provides that the Court can, of its own initiative enter 
a caveat but this is a negative rather than a positive control. It 
may well happen that if no serious misconduct by the bankrupt is dis- 
closed in the public examination and neither the Official Receiver 
nor any creditor applies for a caveat the discharge of the bankrupt 
will not be considered by the Court at all. 



. , ' It ls suggested, therefore, that the Court should be required 
at the conclusion of the public examination to consider whether or 
™ tered the Court file and should consider 
any report made hy the Official Receiver and hear any representa- 
tions which the Official Receiver or any creditor may wish to make. 



to he di sSf ^ o° nUS fr ° m a ' bank ™Pt to prove that he ought 

LS S Z Receiver to prove that the bankrupt 

oSv ta Lde a? S: jy* ** the application for a caveat may 

to obtain their discSrgS wh^ 

. Pc^ive^^^he^'of f icial ^ecei4r°may^ af ter^th^public^ 
examination has been concluded and before thf automatic disch^ge. 
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obtain information which, he thinks justifies an application for a 
caveat, whether or not he made such an application without success 
at the conclusion of the public examination. 

It is suggested, therefore, that the Official Receiver should be 
entitled to make an application for a caveat at any time up to the 
date of the automatic discharge, and should be entitled to do so even 
though he has unsuccessfully made a previous application if there are 
further facts which, in his opinion, justify such an application. 

(c) The proposal for the discharge of existing bankrupts seems to me 
to draw an unfair distinction between a bankrupt whose conduct had 
been so bad that he had not dared to make an application for his dis- 
charge and a bankrupt who had applied for his discharge and had his 
application refused. Under the Scheme the former would obtain his 
discharge and the latter would not. Furthermore, the application 
for discharge may have been refused many years ago. This proposal 
might also make it difficult to ascertain from the Court file whether 
or not a bankrupt had obtained an automatic discharge, since it 
would be necessary to search the file not only to find out whether an 
application for discharge had been made and refused but also if there 
has been no such application, to find out whether the bankrupt had 
been bankrupt on a previous occasion. It is suggested that it would 
be more equitable and convenient if provision were made that every 
bankrupt whose public examination had been concluded before the coming 
into operation of the Act and who was undischarged at that date should 
be discharged at the end of a specified period from tho coming into 
operation of the Act, unless, before tho expiration of that period, a 
caveat had boon entered on the Court file. 

(d) The Scheme leaves it entirely to the discretion of the Official 
Receiver whether or not he makes an application for a caveat and it 
might be considered whether, without prejudice to his right to apply 
for a oaveat at any time, if in his opinion such a course is 
desirable, the Official Receiver should be required to make an 
application for a caveat if he has reason to believe that the debtor 
has committed any such act as is specified in head (a) of Section 73 
of the Act. 

Application of assets in a second or subsequent bankruptcy 

If the Scheme for the automatic discharge of bankrupts within a 
specified period is accepted, the incidence of a second or subsequent 
bankruptcy of an undischarged bankrupt should be much reduced. Except in 
cases where a caveat has been entered against a bankrupt it will arise 
only where the second or subsequent bankruptcy occurs within the period 
specified for the automatic discharge. The creditors in the second or 
subsequent bankruptcy will, therefore, have given credit to a bankrupt 
within a relatively short time of the previous adjudication and bahk- 
ruptcy proceedings. In these circumstances I do not think any amendment 
of Section 39 of tho Act is necessary. 

This will not be the case where a caveat has been entered against a 
"bankrupt and he has not obtained his discharge within the period specified 
for an automatic discharge. The purpose of entering a caveat is, I 
understand, to protect the public and I do not think it should operate to 
put the creditors of a bankrupt who has a caveat entered against him in a 
"better position than the creditors of a bankrupt who has not. Unless 
the law is altered, in the former case the interest of creditors in after 
acquired property would continue until the bankrupt obtained his discharge, 
if ever, whereas in the latter case, the interest of the creditors in such 
property would cease, at the latest, at the end of the specified period. 

I suggest, therefore, that the after acquired property available to 
the creditors of a bankrupt who does not obtain his discharge within the 
period specified for an automatic discharge should be limited to property 
acquired by the bankrupt within that period. „ 
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3. The desirability of increasing the monetary limits prescribed by the 
Bankruptcy Acts 

The Evershed Committee on Supreme Court Practice and Procedure 
recommended that the figure applicable to executions in the High Court, 
executions in the County Court, bankruptcy proceedings and distress should 
be the same, and they further recommended that the figure should be £20, 

Paragraph 41 0 of the Report is as follows: - 

"41 0, We are in agreement with that Committee (i,e. the Committee 

on County Court Procedure) that, in view of the fall in the value of 
money, the figure of £5 should be substantially raised.^ It seems 
to us desirable that whatever figure is taken the same figure should 
be applicable to executions in the High Court, executions in the 
County Court, bankruptcy proceedings and distress. Having care- 
fully considered the matter, we recommend that the figure for all 
these purposes should now be £20, We have, however, also con- 
sidered the fact that any sum of money fixed by Parliament tends, 
having regard to the continual tendency of money to depreciate in 
reference to goods, to become out of date, and that a considerable 
time usually elapses before legislative time can be found to correct 
the anomaly by statute. We therefore recommend that the figure for 
all the above purposes should be £20 or such other figure as the 
Board of Trade may from time to time fix by regulation." 

The Administration of Justice Bill’ contains provision to give effect 
to these recommendations in relation to matters other than bankruptcy pro- 
ceedings, except that the figure may be increased by order of the Lord 
Chancellor and not of the Board of Trade. The figures in the Bankruptcy 
Act have remained unchanged since 1883 but, whether increased or not, it 
is suggested that effect should be given to the Evershed Report and the 
Board of Trade be given power to increase the figures by order. If the 
figure of £20 in Section 38(2) of the Bankruptcy Act is increased and the 
provisions of the Administration of Justice Bill referred to become law, 
the Lord Chancellor may vrell make an Order increasing the figure for 
matters other than bankruptcy to bring it into line. 

4. Vesting of after acquired property in the Trustee 

I agree that it would be advisable to amend the Act to provide that 
after acquired property of the bankrupt should only vest in the trustee if 
claimed by him. 

Section 34 of the Act enables the trustee to disclaim onerous pro- 
perty and any person injured thereby may prove in the bankruptcy as a 
creditor in respect of the injury, but these provisions, as regards after 
acquired property, may not be in many cases of much assistance to the 
person injured since there may have been a substantial or complete dis- 
tribution of the assets before he has an opportunity of proving in 
respect of the injury. 

Before the decision in re Pascoe (1944) Ch.21.9 it was, I understand, 
considered to be the law that after acquired property did not automatic 
cally vest absolutely in the trustee and this view did not cause any 
difficulties. The amendment would not appear to injure the rights of 
any person. 

Appointment o f Official Receiver as Trustee in a non- si irnm^ -ry case . 

_^_ Gan see no . reason why the creditors should not be able to appoint 
, e official Receiver as Trustee in a non-summary case and I think the 
act should be amended to allow them to do so. 



The Companies Act, 1948, does not limit the appointment of the 
Ofucial Receiver as liquidator of a- company to any particular class of 

case . 
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6, Conclusion of Bankruptcy where Debts are paid in full with statutory 
interest 



Where the trustee has paid the debts in full together with statutory 
interest, costs, charges and expenses I think the debtor should be 
entitled to have the bankruptcy annulled and the surplus, if any, auto- 
matically revested in him. 

This might be achieved if (a) the trustee were required to report- to 
the Court, within a specified time, when he has made such payments, (b) the 
Court, on being satisfied of the accuracy of the report were required to 
make an Order annulling the adjudication and (c) on the making of such an 
Order any surplus assets were to revest in the bankrupt. 

7. The enlargement of the provisions of Section 51 of the Act to cover 

all kinds of earnings including the wages of workmen 

Although, in theory, it seems right that the provisions of Section 51 
should be extended so that not only part of pay or salary but also part of 
all other kinds of earnings should be available for distribution among 
creditors, in practice, such an extension would be unlikely to be workable. 
Unless there is some real stability of earnings it is difficult to see how 
a court can make an effective order, A workman or non— salaried man can 
alter his earnings almost at will, or indeed, cease to have any earnings 
at all, so that an order made by a court one day may be quite unrealistic 
the next. The possible diff iculties were referred to in the judgments in 
Ex Parte Benwell In re Hutton 14 Q.B.D. ; in particular in the judgment of 
Cotton L. J. at p.308 where he says "In my opinion the Court cannot under 
Section 90 [Bankruptcy Act, I 869 J deal with the capacity which a man has to 
earn money by the exercise of his personal skill. It is impossible that 
any definite part of his earnings could be set aside. All that the Court 
could do would be to order that the excess of his income above a certain 
fixed amount should be set aside, and paid to the trustee. But how could 
the Court force the bankrupt to go on working? In my opinion Section 90 
points to some definite annual amount which is coming to the bankrupt and 
in such a case a part of it can be set aside for the benefit of his * 
creditors". 

8. Institution of proceedings for offences under the Acts 

I have had an opportunity of reading the memorandum by the Director of 
Public Prosecutions and I agree with his views. 

9. Control of a trustee under a Deed of Arrangement 

Under Section 16 of the Deeds of Arrangement Act, 1914, the Court may 
order the payment into Court of monies representing unclaimed dividends 
and undistributed funds in the hands of the trustee or under his control 
at any time after the expiration of two years from the date of the regis- 
tration of the Deed. 

Under Section 153 of the Bankruptcy Act, 1914, a trustee in bank- 
ruptcy and under Section 343 of the Companies Act, 1948, a liquidator is 
required to pay into the bankruptcy estates account and the companies 
liquidation account respectively any unclaimed or undistributed monies 
which he has had in his hands or under his control for more than six 
months. 

It is suggested that the Deeds of Arrangement Act should be amended 
so that a trustee under that Act is, in this matter, in the same position 
as a trustee in bankruptcy or a liquidator. 
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Part II 



Additional matter 

Amendment of Section 18 



It is suggested that Section 18 should he- amended to make clear the 
meaning of the words "or pass no resolution". The meaning of these words 
was argued in In re Fletcher. A Debtor Ex parte Fletcher v Official 
Receiver 3 W.L.R. 172 .. but the Master of the Rolls preferred to express no 
view upon the question. The material part of his judgment is as follows: - 

"Second, and last, Mr. Beyfus argued that the present appeal ought in 
any event to be dismissed, since the case fell, in truth, within the 
terms of Section I8(l) of the Act. As I have earlier observed, the 
effect of Section 13 may be said to be that the creditors are given 
the choice of two alternatives, viz. (a) accepting a composition or 
(b) resolving that, the debtor be adjudicated. The creditors are not, 
according to the argument, entitled to embark upon a third course, 
declining to accept a composition but re solving that the debtor be not 
adjudicated; a course which might be said to be a usurpation by the 
creditors of the powers and duties of the Court: See re Thurlow . 189.3 

1 Queen's Bench, 724, in this Court, at page 729, per Lord Esher, 
Master of the Rolls, where he said: "The administration of bankruptcy 

matters from beginning to end takes place under the supervision and 
absolute control of the Court of Bankruptcy, except so far as its 
powers are limited by Act of Parliament. It is not for the creditors 
in the case to decide how the bankruptcy law shall be administered; 
the Court constantly overrules their views, if it thinks they have 
been persuaded to agree to some course which the Court thinks an 
improper one". So, Mr. Beyfus argued, the words "no resolution" in 
the -phrase in Section l8(l) "if the creditors pass no resolu- 

tion" should be interpreted as equivalent to "no relevant resolution"; 
and the resolution passed by the creditors at the adjourned meeting, 
which I have quoted, was not a relevant resolution, not a resolution 
which it was, for the purposes of the section, competent for the 
creditors to pass. 

Mr. Salmon conceded that some limitation must be put upon the 
words "no resolution". It would not be possible, he agreed for the 
creditors to seek to avoid the effect of Section l8(l) by passing some 
purely extraneous resolution - to take the example given in the course 
of the argument, a resolution that Parliament be dissolved. On the 
other hand, if Parliament had meant that the Court's duty should arise 
if the creditors did not pass a resolution in favour of adjudication 
it would have been easy enough to say so. In the circumstances as 
I have already indicated, I prefer also to express no view upon the 
question." 

is submitted that the arguments of Mr. Beyfus are correct and that 
the words mean that the creditors have passed no resolution either 

(a) accepting a proposal for a composition or scheme of arrangement, 
or 

(b) that the Debtor shall be adjudged bankrupt. 



29th March, 1956. 
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LETTER AND MMORAKDIM RECEIVED FROM 
MR, LESLIE WILLIAM MELVILLE 



Briar Bank, 

Vicarage Lane , 
CAUEL, 

Dorking, 

Surrey, 

19th April, 1956. 

Board of Trade 
Bankruptcy Department. 

Dear Sirs, 

I enclose memorandum on the Law of Bankruptcy as mentioned in previous 
correspondence. If I have not been sufficiently specific, or if you wish 
me to develop further any point made, please let me know. 

Some of the points discussed in this memorandum are more fully treated, 
as to the existing law, in the following articles that I have had published: 



Disclaimer of Contracts in Bankruptcy 


(1952) 


15 M.L.R. 


, 28 


Earnings of an undischarged bankrupt 


(1948) 


205 L.T. 


127, 158 


Acting for a potential bankrupt 


(1948) 


206 L.T. 


210 


Operative point for reputed ownership 


(1952) 


213 L.T. 


72 


Recent cases in bankruptcy 


(1954) 


218 L.T. 


212 


Re a debtor 


(1952) 


102 L.J. 


171 


ditto 


1* 


" 


5 


ditto 


(1953) 


103 L.J. 


54 


Bankruptcy and contracts 


(1953) 


103 L.J. 


212 



Yours faithfully, 

( Sgd. ) L.W. Melville. 



MEMORANDUM ON THE LAW OR BANKRUPTCY 
Submitted by L. W« Melville 

1, In making suggestions for the amendment of the law of bankruptcy, I 
have taken the view that the rights of creditors ought not in general 
to be superior to third parties’ rights (except in rare cases) , and ought 
in general to be narrowed down. For although it is the rule that a 
trustee in bankruptcy is only in the position of a volunteer, and takes 
property subject to outstanding rights, there are cases where the trustee 
has a higher title than the bankrupt had. The reason for suggesting 
that these exceptions ought to be severely limited, is that I assume that 
too ready credit facilities helps to precipitate the less cautious person 
into bankruptcy, and helps to produce an inflationary situation. Just 
as the infant is protected by depriving his creditor of the right to sue 
him, thereby making it difficult for an infant to get credit, so the 
individual trader or other person living on credit will be protected from 
obtaining an excessive credit beyond what his circumstances delineate as 
prudent by the knowledge in the creditors that, should he become bankrupt, 
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the trustee in "bankruptcy’s right to recover property parted with is 
limited. I have also taken the view that the law should tend on the one 
hand to make it not easy to drive a person into "bankruptcy, and on the 
other hand should make it comparatively easy for a person to get his 
discharge, and to get it fairly soon after adjudication. 

2. "'.There appropriate I make reference to American Law, "because I find 

that in that country the law of "bankruptcy has received much attention 
over the years since its basic Act in 1 898. Since that Act some 60 Acts 
of Parliament by way of amendment have been passed (some of a minor nature 
it is true) of which the most important is the Chandler Act of 1938, con- 
taining some 500 sections or so (the fact that the last section is numbered 
753 is deceptive since the clauses are divided into groups, but between 
the groups spaces are left in the numbering to allow of additions) . The 
bulkiness of American law springs partly from the fact that it covers cor- 
porations as well as individuals, and partly from the fact that there are 
subsidiary sections dealing with special types of bankruptcy such as com- 
positions, wage earners’ plans, real property arrangements and the like. 



ACTS OF BANKRUPTCY 

3. Although acts of bankruptcy ought not to be multiplied it would seem 

logical that where a particular act indicating the probability of 
insolvency is made an act of bankruptcy, then any other act of analogous 
nature should also be an act of bankruptcy, otherwise the question whether 
a man may be made bankrupt depends on the chance what sort of act he 
commits; no doubt an insolvent person will in due course commit any 
recognised act of bankruptcy, but if proceedings are to be brought surely 
the sooner they are brought the better. In English law we have, in 
8 paragraphs of the Act, sane 10 to 13 (the number depending on how one 
subdivides the various provisions) acts of bankruptcy. In American law 
the acts of bankruptcy are set out in 6 clauses, but the latter cover a 
wider field than in English law except that "keeping house" and the other 
acts of bankruptcy by way of avoiding creditors are omitted. In principle, 
acts of bankruptcy fall into three classes: (l) Allowing a creditor to be 

in a position to obtain a charge by legal proceedings over one’ s property: 
in English law this includes levy of execution, and issuing a bankruptcy 
notice, whilst in America it now extends to levy of distraint. 

(2) Admissions of financial embarrassment covering filing one’s own 
petition or declaration of inability to pay, notice of suspension of pay- 
ment, avoiding creditors, and assigning property for the benefit of credi- 
tors generally. ( 3 ) Fraudulently making away with property. 

English law lacks as acts of bankruptcy (a) levy of distress 
(b) debtor concealing, removing or permitting to be concealed or removed 
any part of his property with intent to hinder, delay or defraud his credi- 
tors (c) while insolvent or unable to pay his debts as they fall due, pro- 
curing, permitting or suffering voluntarily or involuntarily the appoint- 
ment of a receiver or trustee to take charge of his property (d) admitting 
in writing his inability to pay his debts and his willingness to be adjudged 
a bankrupt. It is submitted that these acts might well be added to 
English law, whilst some existing acts of bankruptcy might be dropped as 
obsolete. Whether they are obsolete, I am not in a position to say, but 
information could no doubt be obtained how frequently petitions are based 
on "keeping house", notice of suspension of payments of debts, and filing 
declaration of inability to pay. 



4SVY QF EXECUTION 



4. 



Section 40 of the Act is notoriously unsatisfactory because it does 
* ^ear whether it applies to executions levied at any tune, 
and if not at what time. In the case of Re Andrew (1937^ r,h -199 h-v.,=> 
Court of Appeal reviewed the position and held that it applied onlvto 
executions outstanding at the date of the receiving orde^ or of notice 
of an act of -bankruptcy. Even this clarification does not leave ?he 
position very satisfactory, because it means that a creditor who 
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execution just before the receiving order and without notice of an act of 
bankruptcy may retain his proceeds in full (Re Love (1952) Ch 138). 
Furthermore, even in the working of the section as it stands, an arbitrary 
result occurs in cases like George v Tompson's Trustees (1949) 1 All 
E.R. 554 where a creditor who had issued a garnishee summons and obtained 
an order absolute, and the court had received the money, did not get paid 
by the odd circumstance that the Court had not sufficient cash in the till 
on the day when he called for payment, and when he called next time they 
could not legally pay him because a receiving order had in the meantime 
been made. See also Re hupkovics (1954) 1 W.L.R. 1234. 

5. It is submitted that the section in question should be re-drafted to 
express the law more satisfactorily. Two lines of development are 
possible: either to retain the existing provisions but in clearer termi- 

nology, or to adopt a provision on the lines of the principle of relation- 
back whereby executions levied within three months, or other suitable 
period, of the presentation of the petition should be avoided. The latter 
is the American practice, but it should be added that relation-back in that 
system does not extend, as a general principle, to anything prior to the 
petition, (a point developed below) and this provision covers the point 
that an execution is, in a sense, a preference of one creditor over the 
others. 



.If the existing system, is to be retained I suggest the clause should 
be on the following lines: 

s.40(l) Where a creditor has issued execution against the goods or 
lands of a debtor or has attached any debt due to him, and the execu- 
tion or attachment is outstanding at the date of the receiving order 
or at the date when the creditor has notice of the presentation of 
any bankruptcy petition by or against the debtor, or notice of the 
commission by the debtor of any available act of bankruptcy, the exe- 
cution or attachment shall be withdrawn so that no further monies may 
be obtained by or on behalf of the creditor under such process, but 
monies already obtained may be retained. 

(2) Where under an execution or attachment as aforesaid the court or 
a sheriff or other officer has received monies prior to the receiving 
order and without notice by the creditor of a petition in bankruptcy 
or act of bankruptcy he shall hold such monies on behalf of the 
creditor notwithstanding that before payment to the creditor a 
receiving order is made, or the creditor has notice of a bankruptcy 
petition or an available act of bankruptcy and he shall pay over such 
monies to the creditor. 



( 3 ) An execution levied "by seizure and sale on the goods of a debtor 
or an execution in which the sheriff retains possession of the goods 
of a debtor for more than 21 days after levy, is not invalid by reason 
only of its being an act of bankruptcy, and a person who purchases the 
goods in good faith under a sale by the sheriff shall in all cases 
acquire a good title to. them against the trustee in bankruptcy. 

With regard to the last clause the Act omits levies of execution 
where the sheriff holds them for more than 21 days, and as there 
seems no good reason for discriminating between the two types of lew, 
I have added this. * 



7. I should prefer to see an entirely different clause in which execu- 
turns within three or four months prior to the petition were avoided, 
ftrhaps 0.43 meant that to be the case. So far as fraudulent preferences 
Sor to Se is ? at avoided up to 6 months 

execution^hofl ^ “ hard t0 see why a ore ditor has levied 

E * ould re * aln hls ® alns > whilst one who has received payment 
without such proceedings, but otherwise out of turn, should be required to 

Hv 0f P theVr fit - / he releVant PrOViSi ° n ln law Stafln 

“Evlrfuen Act . as ™ anded ^lic 456 (82nd congress) s.21, viz: 
ment^levv nr g ni£ St ^ property of a Person obtained by attachment, judg- 
> y or other legal or equitable process or proceedings within four 
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months before the filing of a petition initiating a proceeding under this 
Act by or against such person shall be deemed null and void (a) if at the 
time when such lien was obtained such person was insolvent or (b) if such 
lien was sought or pemitted in fraud of the provisions of this Act 
Provided however that if such person is not finally adjudged bankrupt in 
any proceeding under this Act and if no arrangement or plan is proposed and 
confirmed, such lien shall be deemed reinstated with the same effect as if 
it had not been nullified or avoided " There are further subpara- 

graphs which I need not set out here. 

8. "Insolvency in American law is limited to meaning where on a fair 

valuation a debtor 1 s assets are less than his obligations. To extend 
it to cover a case where a debtor cannot meet his obligations as they fall 
due would be to extend it to too many people in times when money is scarce 
or there is any form of panic so that creditors send in their bills earlier 
than they otherwise would do. I mention this because it will be noticed 
that s .67 only refers to insolvency, whereas section 3(a) of the American 
Bankruptcy Act setting out the Acts of bankruptcy refers, when dealing 
with appoinianent of receivers as an act of bankruptcy, both to insolvency 
and to inability to meet liabilities falling due. 



DISCHARGE OP BANKRUPTS 



9. The grant of a discharge in bankruptcy is a concession made by the 

community against the creditors in the interests' of the community and 
as a matter of expediency. It is not an essential feature of bankruptcy 
law and did not appear in England until 1705 (4 Anne c.17). Although it 
has became a recognised feature of modem bankruptcy law because it is in 
the interests of the community that insolvent debtors should be allowed a 
fresh start, and the sooner the better, nevertheless there is a danger that 
a man might become "bankruptcy minded" and take risks in the knowledge that 
if things go wrong he can always go bankrupt and then persuade the court 
that it was bad luck so as to get a discharge. These points are largely 
taken care of in s.26 of the Bankruptcy Act 1 914 whereby a discharge may 
be refused or suspended in suitable cases. Might it not be better if 
English law "went the whole hog" and granted a discharge, in cases where 
the debtor is honest, automatically on adjudication, and at the same time, 
not taking his after-acquired property, but allowing it to form the nucleus 
of the new estate? 



10. The latter is American practise. Originally, that is to say in I 898 , 
a debtor had to apply for his discharge within 12 months , of adjudica- 
tion otherwise he lost the right to apply, and presumably could then only 
annul by paying in full. But since 1938 , under the Chandler Act, it was 
provided (by s. 14 ) as follows: "The adjudication of any person, except a 

corporation, shall operate as an application for a discharge: Provided, 

That the bankrupt may, before the hearing on such application, waive by 

writing filed with the court, his right to a discharge " There is 

much, more which I need not set out here, and there is some amendment by 
Public Law 456 - 82d congress (approved July 7, 1952). It is also part of 
the law in America that after acquired property does not vest in the trus- 
tee in bankruptcy but goes to the debtor as his new estate. 



some diffidence the writer would like to^nake a novel suggestion 
regarding discharge, admitting at the outset that it is not likely to 
operate except in the rarest of cases, but as it does not alter the law, 
but merely adds a facility which the discharged debtor can take advantage 
of or rK>t, rngit well be tried out experimentally. The idea is to show 
that the attitude of the law is that a debtor, whilst being granted his 

Up ° n Ms tQ redeem his bankruptcy by coming back 

to the court m due course of time with the unpaid balance and in return 

ThlB SOUnd VeTy naive ’ tut it is admitted 
that rew would have the determination or the sense of duty to ooerate it 
To make it more practical I am suggesting that redemption be aSoLd 
without payment m full with the consent of the creditors and the Court- 
Nevertheless it wuld show the court’s attitude, and miSt^elfhave a 
sound psychological effect, since it Mruld be part of t£ scheme that a 
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discharged debtor be made aware of his duty by having it endorsed on the 
document of discharge, setting out the provisions suggested. It would ■ 
have the advantage of (a) removing disqualification for holding public 
office where a certificate of misfortune was not obtained and 5 years has 
not expired (b) rehabilitating the debtor with his old creditors which 
would be valuable where he stays in the same line of business (o) give him 
something to work for which will show him to be a man of honour (a) allow 
him to do it through the court, publicly if necessary, and provide for 
suitable advertisements, (e) have an ante-inflationary effect by requiring 
him to save money. 

12. It may be that this can be done under the existing law concerning 

annulment, but the writer has seen no mention of it. It is suggested 
that special provision be made on the following lines: 

Redemption Proceedings 

(1) I/he re a bankrupt has been granted his discharge in bankruptcy 
whether absolutely or conditionally, and if conditionally, whether 
the conditions have been fulfilled or not, he may apply to the court 
for an annulment of the bankruptcy by filing an application in writing 
for redemption and annulment. 



(2) On the filing of the application the court shall cause each of 
the creditors Those debts were provable in the bankruptcy to be 
notified of the application and shall require each such creditor to 
state within JO days and in writing signed by him whether he desires 
to receive the balance unpaid on his claim or whether he waives pay- 
ment in whole or in part, and if in part to what extent. 

(3) Interest as provided by s,33(8) or otherwise shall not be claim- 
able under redemption proceedings. 

(if) -Any promise by a creditor in the bankruptcy made to a discharged 
bankrupt that in redemption proceedings he would accept less than the 
balance unpaid, shall, if it is made in writing and signed by the 
creditor, be binding as between debtor and creditor even though not 
made for any consideration or for a past consideration, but shall not 
be binding on the court. 

(5) Any payment made by a discharged bankrupt to any creditor in the 
bankruptcy in respect of the unpaid balance or part thereof shall be ’ 
taken into account in redemption proceedings, but no part of such 
payment shall be returnable to the debtor. 

(6) At the expiration of 30 days from the despatch of the notices 
under ss. (2) hereof the court shall notify the debtor of the amount 
required by the creditors for redemption and annulment. Where this 
is less than the unpaid balance, owing to the fact that any creditor : 
is willing to accept less than he might claim, the debtor shall be 
notified accordingly and shall be informed that redemption requires 
the approval of the court in those circumstances, and he shall be 
informed of the date of hearing. 

(7) Creditors who fail to reply within the time allowed shall be 
deemed to have waived their claims, but this circumstance shall not 
of itself require that the redemption proceedings be approved by the 



(8) Where creditors waive their claims or part thereof, the order of 
a 2 nl ii me S t ? f the bankru P te y shall be granted only with the approval 
01 the Registrar, who may require the attendance of any party, or the 
filing "by any party of an affidavit, in any case where he thinks 
there may have been undue pressure against the creditor waiving as 
aforesaid directly or indirectly or ignorance of the facts on the part 
of such creditor, or there may be a collusive agreement, such atten- 
dance or affidavit being directed to negativing the existence of such 
circumstances. 
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(9) On payment "by the debtor of the amount notified to him by the 
court, the court shall annul the bankruptcy, subject to the preceding 
subsection. 



(10) The calculation of the amount due from the debtor shall not 
include the costs of the application for redemption, but such costs 
shall be deducted from the amount received from the debtor prior to 
the declaration of the redemption dividend, such dividend to be paid 
■within one month of the date of the expiration of the 30 days 
mentioned in ss. ( 2) or within one month of the date of any hearing of 
the application or of any adjournment thereof. 

(11) Any debtor against whom bankruptcy proceedings have been taken 
and who has been adjudged a bankrupt who pays his debts in full or 
otherwise obtains an annulment shall be entitled to require that the 
court causes to be published in the London Gazette, and, at the 
expense of the debtor, in such other papers as he elects, a statement 
to the effect that he has paid his debts to the satisfaction of the 
court. Any publication of such statement shall be made only with 
the written consent of the debtor, and in such form as he approves in 
writing, and shall omit any mention of bankruptcy or of the Bankruptcy 
Acts if the debtor so desires, but may show that the statement is 
issued by a Registrar of the High Court or a County Court . 

(12) On the granting of a discharge in bankruptcy the debtor shall be 
notified in writing of this redemption procedure and shall be informed 
that it is his duty to endeavour to make application therefor. 

13. The extension of annulment after discharge so as to allow creditors 
to apply to the court for the debtor to show cause why he should not 
redeem is another possibility, but I do not advocate it, except possibly 
on the basis that the whole of the expense of the proceedings and the onus 
of proof be on the creditor. It may be recalled however, that 
Lord Mansfield in Hawke s v Saunders (1782) 1 Cowp. 289 took the view that 
a discharged bankrupt who promised to pay his old creditors could be sued 
by them on such promise even though made without consideration. That view 
was expressed in pursuance of that great Judge’s view that moral obliga- 
tion was sufficient to support a promise. That provides a further 
possibility: that a discharged debtor's promise to pay shall be declared 

to be enforceable without consideration. It is enforceable with con- 
sideration even when made before discharge ( Wild v Tucker ) ( 19 IA) 3 K.B. 



CERTIFICATE OF MISFORTUNE 

lif. No provision is made in s.59 of the Local Government Act 1933 for the 
grant of a certificate of misfortune to reduce the 3 year disqualifi- 
cation period where the debts are not paid in full. Is this an omission 
which has been overlooked? If so, it might be remedied. 



RELATION BACK OF TITLE OF TBITSTETC 

^5. The doctrine of relation-back is designed to protect creditors from 
the temptation -vtfiich presents itself to the debtor to make away with 
his property to relatives and friends when he sees insolvency developing. 
Some such provision has existed almost continually in bankruptcy history 
but there is always the question what form it should take. In fact one* 
of the most suitable provisions exists independently of bankruptcy namely 
the Ola provision in the Statute 13 Eliz.c5 concerning fraudulent con- 

S fZ? th ! Law of Pr °P e rty Act, 1925 , of which a Trustee 
taI * r >fl?tqy may take advantage on behalf of the creditors. At least it 

^TSt *** r y « there iS n ° prOTiSion to that effect, ahd 
there might, with advantage, be a provision which expressly states that 

-1738 v° ! 0W - the BngliSh system the S provi sions of 

■’Id 8 f th Bankru Ptoy Act is unsatisfactory and unnecessary There 
are two aspects of this doctrine: ( 1 ) it make/ it dimcSt fS’a debtor 

o continue in business once he has committed an aot of bankruptcy of 
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which the person he is dealing with is aware, and so tends to drive the 
debtor into bankruptcy where he might otherwise have avoided it, and (2) by 
declaring transactions which contravene the provisions to be void, it may 
strike at an innocent purchaser, where, for example the -ourchaser’ is in 
fact a sub-purchaser ( Re Gunsbourg (1920) 2 K.B. 426). ‘it is possible 
under a case like Re Gunsbourg for a person who has paid full value and 
bought in good faith, who perhaps has never heard of the bankrupt, to find 
that he must yield up the property. True he has, presumably, a right to 
claim recovery of the purchase money from the vendor on the basis of 
failure of consideration (Rowland v Divall (1923) 2 K.B. 500 ) but this may 
not be worth much in some cases. Another difficulty is the question of 
agents handling money or property of the debtor with notice of an act of 
bankruptcy. If they have such notice, and bankruptcy supervenes on a 
petitition presented within three months, must they account for the money 
when they have merely passed it on? Lord Mansfield in Coles v Wright 
(1811) 4 Taunt. 1 98 said that the doctrine would not apply because it was 
a harsh doctrine and ought not to be extended, but that was a dictum. 

Suppose a solicitor for a creditor receives a cheque for his client made 
payable to the client for part of the debt sent by the debtor, is he 
accountable? Such an agent has a right of subrogation to the rights of 
the trustee and may maintain an action against any person -who received it 
from him where that person has notice, but would the solicitor's notice be 
imputed to his own client so as to enable the solicitor to reclaim the 
money from his client? Again, can a solicitor receive money to defend a 
bankruptcy petition? The law is not clear for the view expressed in 
Re Si nclair exp Payne (1885) 15 Q.B.D. 6l6 was detracted from in 
Re Spa ckman (1890) 24 Q.B.D, at 732-3 by the same judge that decided 
Re Sinclair . Can the Legal Aid Bund require a contribution from a 
legally aided debtor who wishes to have legal aid to defend a petition 
when they have notice of an act of bankruptcy? There is no provision in 
the Legal Aid Acts to cover this problem. 

16. These problems disappear if we adopt the system which has been in 
force in America since 1 898 with a slight subsequent modification. 

Originally that Act limited relation-back to the date of adjudication, and 
Judge Torrey in June 1 897, explaining the purpose of the Act, pointed out 
that the uncertainty produced by knowledge of the commission of an act of 
bankruptcy tended to drive a person into bankruptcy. Judge Torrey was 
particularly concerned with the effect of the filing of a petition, but 
subsequent developments after the 1898 Act came into force showed that 
relation back could not be made to start later than the petition and the 
law was altered. Commenting on that we may say that where a man has 
committed an act of bankruptcy known to his suppliers they are likely to 
be chary of dealing with him anyway, whilst customers are not likely to 
know of the act of bankruptcy, but if they do they may be willing to take 
a risk if a bargain is offered. Nevertheless, the more the law attacks 
transactions on the eve of bankruptcy the more a man is likely to be 
driven to bankruptcy, and the matter can be arranged so as to protect the 
creditors in other ways. The real fault with relation-back is that it 
first shifts the onus of proof on to the third party to show that he is 
protected by s.43« This may not always be difficult, but the fact that 
the onus is shifted can create the uncertainty. It is surely enough to 
protect the creditors to limit the trustee’s power of reclaiming former 
property by declaring voidable any transaction which is in fraud of the 
creditors. This can be done on the existing law under s.172 of the Law 
of Property Act, 1 925, which has no time limit, so long as it is made clear 
that it is operable by the trustee in bankruptcy. There is also s.42 of 
the Bankruptcy Act, 1914* If that power is limited (except in cases of 
fraud) to such actions as any creditor could have brought, that helps to 
achieve the aim suggested in paragraph 1 above of limiting the creditors’ 
rights, so as to discourage too easy credit. 

1 7. The main provisions of American lav/ are, first that relation-back 
extends from Adjudication to the date of filing the petition initiat- 
ing bankruptcy proceedings, and secondly power for the trustee to attack 
earlier transactions on the following lines: 
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(a) Under s.70a the trustee's title to the bankrupt's property 
extends inter alia to "all property transferred by him in fraud of 
his creditors". This is similar to our s.172 L.P.A. and, like that 
section, specifies no time limit. 

(b) Under s. 60 a fraudulent preference made -within 4 months prior to 
the petition may be avoided. In England the period is longer - 6 
months under the Companies Act 1947, s.115. 

(c) Under s.67 any charge by way of execution within 4 months before 
the filing of the petition is deemed null and void as mentioned above 
in paragraph 7. 

(d) Under s.70e the Trustee may avoid any transfer by the bankrupt 
of his property which any creditor of such bank nipt might have 
avoided, and may recover the property so transferred or its value 
from the person to whom it was transferred unless he was a bona fide 
purchaser for value prior to the date of adjudication. This is 
similar to (a) above except that it is not concerned with fraud only, 
and is limited to what a creditor could have done by way of avoidance 
■whereas (a) gives the trustee a higher title. It is believed that 
English law as it exists allows an action of this type, but there is 
no express provision to that effect. 

Thus English law already contains all that is necessary to pro- 
tect the creditors' interests, and need not continue with the harsh 
doctrine of relation-back, "which is reminiscent of the Bankruptcy 
Act of 1542 when bankrupts were regarded as criminals. 

18. By removing ary defect to a transaction on account of knowledge of an 
act of bankruptcy we should dispose of the difficulties mentioned 
above in paragraph 15, except that this would leave the problems open as 
regards any transaction after petition. Provision should therefore be 
made for a debtor to make contracts for the necessities of life so as to 
enable the creditors to claim a reasonable price in full, and not a divi- 
dend, just as infants, lunatics and drunks may make such contracts. It 
should be made clear that this includes engaging a solicitor to defend the 
petition, or accepting an offer from a Legal Aid Committee on the basis of 
being liable for a contribution. It should be made clear that if such 
transactions are entered into and paid for in cash, the money may be 
retained by the recipient notwithstanding notice of a bankruptcy petition. 

1 9. Another disadvantage of relation-back is also removed by adoption of 
the above suggestions. As the rule stands at the moment relation 
back extends to the first act of bankruptcy within three months prior to 
the petition. This may operate over the full three months or may not 
operate at all depending on what acts of bankruptcy have been committed. 
Thus if the act of bankruptcy is that of keeping house then because it is 
a continuing act it can extend over the whole three months, and the 
creditors get the benefit of the doctrine to the maximum. But if a mn 
files his own petition and has not committed any earlier act of bankruptcy, 
and if he is adjudicated bankrupt the same day, as he may be, then the 
doctrine does not operate earlier than the petition, so hero the creditors 
only get the advantage of the other sections. This latter case is what 
is not being advocated, and it will be appreciated that it is not really 
novel, but is what in fact happens in the latter type of case. 

20.- Attention should also be drawn to a contradiction in the Act between 
the provisions of sections 45 and 48 which are concerned with pro- 
tecting third parties from the operation of relation back. Section 46 is 
meant to cover the case where a Trustee under a Deed of Arrangement pro- 
ceeds to get in the assets prior to the expiration of three months from 
the execution of the Deed. Since any person paying money to him of 
necessity has notice of an act of bankruptcy, section 46 protects him by 
providing that he shall get a good discharge. But it is drawn in too 
wide terms, and conflicts with s.45 which says that one only gets a good 
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discharge if one has no notice of an act cf bankruptcy, and this matter 
should De clarified. It will not matter if the suggestions made above 
are adopted. 

21. I recommend that the law be altered on the lines of paragraph 17 
above, but I do not here set out 'any suggested sections because the 
matter would need careful drafting and study of American law, and this 
would unduly delay the submission of this memorandum. 

BANKRUPT'S PERSONAL RIGHTS 



22. The law concerning the rights of the bankrupt that do not pass to the 
trustee works very unevenly. For example it has been held that if a 

bankrupt is wrongfully dismissed the right of action vests in the trustee 
if the dismissal was before bankruptcy, but in the bankrupt if it was 
after bankruptcy. Since it is the same kind of action in each case the 
distinction seems hard to justify. 

23. More important under the present law is the question of the earnings 
of an undischarged bankrupt and the right of the trustee to claim a 

portion of them for the creditors. If a man is employed under a contract 
of service, or is otherwise in receipt of a regular income under a binding 
legal obligation the trustee can make a claim (whether the income vests in 
him or not he must make the claim). But if the bankrupt is self-employed 
it has been held that the trustee cannot get an order because, said the 
court, a nan need only stop working after he has earned the minimum above 
which the order would start to operate, and the court's order is nullified. 
The result is that in Exp Benwell Re Hutton 14- Q.B.D. 301 a man earning 
£4-000 a year could not be made to contribute. My comment on this is that 
today the income tax people would see to it that he paid income tax, and 
if they can do that the court can also make an order which would be 
effective by requiring him to pay over, not the whole of anything earned 
above a set minimum, but a proportion of it, on the same lines as income 
tax is computed. An amending section should make it clear that the court 
has power to make an order requiring so much in the pound above a certain 
minimum (after paying income tax) to be paid to the trustee. 

24-. I should however, prefer to see the abolition of after-acquired pro- 
perty vesting in the trustee, as suggested under paragraph 10, and 
with it, the power to apply for orders against income, except that the 
latter may be retained if conditional discharges are retained, as part of 
the condition for the discharge. 



EXEMPTIONS 

25. The exemption of Tools of trade etc, at a figure of £20 is wholly 
unrealistic today, particularly now that power tools are often used 

by the humblest of workmen, and a much higher figure, with perhaps a dis- 
cretionary power in the court as to what it should be in any particular 
case, would be well worth trying out. If the maximum were £100 it would 
hardly meet the case in some circumstances when one considers that bedding 
and wearing apparel of oneself and one's family are also included. If a 
workman is given priority in the bankruptcy of his employer up to £200 
wages, why should not the employer himself retain £200 of tools, 
furniture, etc.? 

26. In some States of America the exemptions extend to the homestead, up 
to a specified maximum value, and in some States to a motor-car. 

The latter provision is essentially American because of the paucity of . 
public transport as compared with England, and would not be justified 
here. But the extension of exemption to the homestead, by recognising 
the modern tendency to purchase rather than rent a house, would add to 
the restriction of credit. It would, however, have to apply in all 
judicial executions. A more practical point is made below under which 
the home may be saved by re-arranging the mortgage. This scheme for pro- 
tecting the homestead is not merely for the benefit of such persons as 
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farmers who are necessarily tied to a particular piece of land, since in 
America a farmer cannot be made bankrupt except on his own petition 
(see s,75 c>f the Act). 

REPUTED QMBRSHIP 



27. The growth of hire-purchase has probably overshadowed the importance 
of the doctrine of reputed ownership, for what creditor, looking at 
the debtor's circumstances, can safely assume that he owns the goods in his 
possession? If he cannot make the assumption there is no reputed 
ownership. 



There is no doctrine of reputed ownership as such in America but that 
is because hire purchase and credit sales (called conditional Contracts or 
bailment-leases) have to be recorded in the najority if not all the States. 
But it has been laid down in that country that the question whether a 
transaction is one of bailment, consignment, etc. or one where title has 
passed does not depend on the parties designation of the transaction, but 
on what it appears to be after a consideration of all the facts. . The 
cases mainly concern unrecorded agreements (e.g. Finance Guarantee Co. of 
-Baltimore v. Stitt (1927) 21 Fed (2d) 718; Re Rainey (1929) 31 Fed (2d) 
197). 



28 » But assuming that the doctrine may still operate, it will be shown 
that its operation can be arbitrary. It is supposed to be based on 
the proposition that a person who appears to be better off than he is 
because he has possession of the property of others in the way of his 
trade, might obtain "false credit", and to compensate for this the trustee 
has the right to claim the goods of such third party (Re Fox (l 948 ) 1 C!h. 
407). If the law stated the doctrine in those terms i.e. that the 
trustee could claim such property where the debtor had' in fact obtained 
xalse credit from a creditor of the bankrupt who has remained unpaid the 
nile might well be justified. In an American publication (Uniform Laws 
Annotated Vol.2 p. 84 ) the opinion is expressed that to draw a distinction 
between creditors who actually relied on the goods, those who relied on 
the buyer s general appearance, and those who would have extended credit 
anyway is to draw too fine a distinction. It is however purely a matter 
of evidence, and the court could use its discretion in assessing the 
evidence . 



5 • - he of the operation of reputed ownership as at present 

■ j 6m ° t6d a trses from the circumstances that reputation of ownership is 
judged at the date of the commencement of the bankruptcy i.e. the first 
act of bankruptcy committed within three months prior to the presentation 
ol the petition, in the same my that relation-back is calculated. In the 

he 13 n0t a “f? 4 date ’ f0r “ a ^ is fixea ^ trustee, 

to an ear -i er a0t ° f and a new date has then- 

Mb' ! ha l ha ? pens lf alleged to be in reputed ownership 

tes been taken by the trustee, and then a new date is fixed, and at that 

But a ?P ea ™ the goods were not in reputed ownership, is not known. 

? ® at oam P 1:LCa ' ti ™ let us consider the ordinary case where 
SntairtCT “ IMs 3Wlership at tte ^ ° f commencement of the 
bToTabS' w 1 * my not 1)6511 Siven at all yet the goods may 

day ^P 066 the goods were taken out of reputed ownership the 

hX 4 2° enEnt ° f the ^^pioy, by the true owner withdrawing 

£5 8 °°S “fS be Cla “ ed e1ren «“»*>» false oredit giXSf 

Si J though the debtor continues to possess the goods if the 

aemand for their which was msuccessm 

tg ^SggS yr. *£>*>? W* ownership of the debtor the day a?tS' 

Who ^tiS^^aS’cSba^S 0 " 6 ^ 15 giVen ^ a PerSOn 

ruptcv but the t™=t!! Z. ! °\ of Bankruptcy, he may prove in the bank- 

springs from the rule that the Ste^ofShf 00 ^' AU arl) i trarlnesa 

aa ^A the 

“ont 01 the bankruptcy. -whether one should require that some 
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creditor should show that he in fact gave credit on the faith of the owner- 
ship by the debtor of the goods is an additional point. If this is 
thought, to be too difficult it may be omitted. It is submitted that a 
suitable amendment should be made to alter the date at which reputed owner- 
ship is judged on the lines of this paragraph. 

■5°* A very anomolous application of reputed ownership is to book debts. 

If A, the debtor, charges his book debts owing to him from X, X, and 
Z in favour of B who advances money on the security of the debts, or pur- 
chases them outright, the book debts are nevertheless deemed to be in A’s 
reputed ownership. Let us first ask what trade creditors of A will know 
of the book debts, and grant credit, false credit if they have been 
effectively assigned, on the faith of them? In many cases none. But 
suppose some creditor, C, does know of the existence of the book debts, and 
has some idea of their value, but does not know that they have been charged 
to B (assignments of book debts do not need to be registered as bills of 
sale where the assignment specifies the debts, nor in certain other cases) 
and C grants credit to A. Now if B, the assignee, gives notice in writing 
of the assignment to X, Y and Z then the book debts cease to be in the 
reputed ownership of A. This is a most extraordinary rule, for the person 
who ought to be notified if false credit is to be prevented is C not X X 
or Z i 3 



Under American law assignments of book debts are effective even though 
2? ?°J iCe iS given to de htors J are they caught by the provision 

that they are in fraud of the creditors, for it is not legally fraudulent 
if not actually fraudulent, provided that the parties have no knowledge of 
the bankrupt’s insolvency (See Remington on Bankruptcy (10 volumes) Vol.4 
para. 1417 )• 

SPENDTHRIFT TRUSTS 

31 . Attempts to settle property in such a way that it cannot be claimed by 
' fcrus 'fcee in bankruptcy of the beneficiary, sometimes called spend- 
thrift trusts, though of course, the beneficiary may be a miser have been 
made from time to time, and there are still ways in which this object can 
be achieved, though if the beneficiary receives more than is necessary for 
his maintenance out of the income there is the right for the trustee to 
claim the surplus. In so far as capital can be kept from the trustee in 
bankruptcy we have a situation the reverse of reputed ownership, though it 
differs from that doctrine in that the apparent creditworthiness will not 
spring from possession of goods but from the effects of unearned income. 
Should not the law be made uniform for all debtors whether they have the 
advantage of settled property or not, by allowing the trustee to claim the 
capital or such interest as the debtor has in the capital e.g. his life 
interest notwithstanding any form of settlement? 

The commonest form of settlement which protects from bankruptcy of the 
beneficiary is a settlement by another of his property in favour of 
the person who becomes the bankrupt "until bankruptcy", or settlement on 
protective trust giving the trustees an absolute discretion what income 
they pay to the beneficiary. In the latter case the beneficiazy is said 
to have no interest in the property because he is in the hands of the 
trustees, though conceivably he may be a trustee himself, and the other 
trustee may be a close relative or acquaintance. Since alteration of the 
law on this point might be thought to be too revolutionary, there should at 
least be provision for the public recording of such settlements so as to 
negative false credit. 



33 . 



^ sa ifl that a man cannot settle his own property on himself so as 
to defeat his trustee in bankruptcy, but it seems that even this may 
be circumvented in various ways, though such arrangements have their own 
disadvantages. In the first place there is the discretionary trust which 
is apparently applicable. Secondly, he may settle his own property with 
a gift over to a particular person in the event of a voluntary assignment 
y him of his interest, and if he sees bankruptcy looming up and makes the 
assignment before the commencement of the bankruptcy then the gift over 
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takes effect so that the debtor has lost any interest in the property, 
though the assignee may well be his wife (Brook v Pearson (1859) 27 Beav,' 
181). This has the disadvantage that if he avoids bankruptcy the gift 
over has operated and he cannot get the property back, except by consent. 
Further, a gift over to operate on an involuntary assignment or charge e.g 
by way of legal process can operate to defeat the trustee in bankruptcy 
( Re Detmold ( 1889 ) 40 Ch. D. 585). ■ Such settlements' should be invalid as 
against a trustee in bankruptcy unless registered publicly, or possibly 
should be invalid in any event. 



FRAUDULENT PREFERENCE 

34. According to the decisions of Re Badham 10 Mor. 252, and Re Seymour 
(l 937) Oh. 668 , a fraudulent preference made after the petition can- 
not be avoided by the trustee, as it may be protected by s.45. This is 
anomolous, and is due to the unfortunate wording of the section, and the 
appropriate amendment should be made to make voidable any fraudulent pre- 
ference by a person adjudged a- bankrupt at whatever time it is made sub- 
ject to the limitation that one does not take account of payments made 
more than six months prior to the presentation of the petition on which 
bankruptcy ensues. 



EFFECT OF BANKRUPTCY ON CONTRACTS REQUIRING 
COMPLETION BY GRANT ETC . 

35. Two cases of difficulty arise which are connected partly with what 
has been said above concerning relation-back. The problem is this: 
suppose a debtor has entered into a ‘contract for, say, the sale or pur- 
chase of land and, after contract but before completion he commits an act 
of bankruptcy, or the other party receives notice for the first time of an 
act of bankruptcy which had been committed before contract, then comple- 
tion of that contract must be held up until three months have expired 
without the presentation of a petition (Powell y Marshall (I 899 ) 1 Q„B. 
7 10 ; Jennings Trustee v King (1952) 2 T.L.R. 496). The reason is that 
though the contract is protected from relation back because of absence of. 
notice of an act of bankruptcy, s ,45 is so worded as to require absence of 
notice before completion of the conveyance. This may be guarded against 
by suitable provision in the contract as regards the innocent party's 
desire, if such be the case, to rescind for commission of an act of bank- 
ruptcy by the other party, as by making time of the essence of the con- 
tract. The difficulty disappears if the suggestions in paragraph 17 
above be adopted, but if they are not adopted, then would it not be 
unobjectionable to allow completion of a protected contract notwithstand- 
ing notice of an act of bankruptcy, provided that present consideration of 
reasonably equivalent value passes? 



DISCLAIMER OF CONTRACTS 

J i .. S e .. ■A- 0 *’ allows the trustee in bankruptcy to disclaim unprofitable 

contracts, but fails to define what is meant by "unprofitable" It 
_ms Sa id in Re Bastable (1901) 2 K.B. 51 8 . that a contract of sale cknot 
be disclaimed. It may he concluded that "unprofitable 11 is an unhanpv 
expression which really means contracts the performance of which the 
trustee varnot satisfactorily supervise, for. if he were liable, and they 
were contpleted badly, he would be exposed to an action. This would fit 
in fairly well with the other aspect of outstanding contracts viz. olaim- 
Pe f f ° I ? moe a S al nst a trustee in bankruptcy of an outstanding 
y the 'bankrupt. For the rule is that specific per? 
formance cannot be had where the court could not satisfactorily supervise 
performance. There are borderline cases where the . two qpposSg Shis 

and k? ” DUla Clarify th e -position if. the law made clear Shat is 
meant by unprofitable, and whose right shall prevail where a third party 

£££ Sa? 1 f 1 ° + P i I t 0nmnCe ^ trUSt8e aiselaim. One »id 

think that a statutory right should over-ride the equitable claim but it 

a trUSt8e property 



digitised by the University of Southampton Library Digitisation Unit 



I. t . I s also -not clear what -is meant by the, words--" deemed to have 
adopted a . contract; contained.: in. .section 54(4) , where a person 
interested, in. disclaimable -property, serves, a notice- . on the trustee and he 
does. not . disclaim within , 28 days. • Does this, make the- trustee personally 
liable, if so the person in question; may look to him for payment in full: 
or. does it make the estate liable, if so, is the person in question not a 
priority creditor? If he is a priority credit Cr ' in what order of priority 
does he rank? I have discussed these and other points more fully in 
1 5 M.L.R, 26. • 

ORDER- OP PAYMENT OR.-IiEBTS -- 

38. If "bankruptcy is thought cf as a. system whereby the -assets are shared 
. out rateably among the creditors, it has largely ceased to be true 
owing to the growing inportance of some of the -priorities. I submit that 
the question of priorities should be reviewed to ensure that -the present 
arrangement is satisfactory. It- may well be that there is no justifies- 
ion for making. a. change, but the fact is that there ,:are. apparently three 
groups of priorities, and three groups of deferred debts, caking in all 
seven steps, each of which has to be paid in full before, the next step 
receives any dividend. When one considers the large amounts for income 
tax which some bankrupts are found to be owing, it means that no one else 
as likely to receive a dividend. .1 am not suggesting -that tax should not 
be a priority, (though possibly the whole of it need' not be)' because non- 
payment of tax affects the whole community. It seems a little surprising 
that a bankrupt person should owe large sums, for tax, and perhaps undue 
prominence has been given to a few isolated cases of sudden bankruptcy 
nevertheless the question of priorities is very important to the lower'’ 



39. The orders of priority as I understand them are of the following 
nature: First there are the expenses of administration, and a 

number of miscellaneous cases some of which are. not of general applica- 
tion such as the right of an apprentice to claim part of his premium back* 
the right of the curate of a bankrupt beneficed clergyman to claim salary 
up to a certain amount; funeral expenses of die ceased debtor; the right 
of a. landlord to distrain, and though he has to pay out certain priority 
creditors, he steps in their shoes. The Act does not make clear in what 
order these claims rank if they are in competition in the same estate 
though of course, the curate's case is bound to be exceptional. 

.Second there is the claim of a Friendly Society, or Trustee Savings Bank 
against its bankrupt officer to trust monies which are not traceable. 
Sometimes the expenses of the. trustee under a Deed of Arrangement are 
classed under this head, but in fact they are a first charge on the assets 
and so may be regarded as external to the bankruptcy. . 1 

Third there are the provisions concerning rates and taxes, wages of clerks 
servants, workmen or labourers, and workmen's compensation or National 
Insurance contributions of a bankrupt employer. 

Fourth come to the bulk of the creditors having no special priority. 

are the first deferred debts covering such cases as money lent by 
one . spouse . to another for trade or business purposes, loans to traders 
where the interest is to vary with the profits, goodwill paid out of 
profits, and interest in excess of fBg. 

Sixth is interest on all debts at from the date of the receiving order. 
Seventh are claims by beneficiaries under a covenant in a settlement 
avoided under s.42(2). As to these last three categories see Re a Dr. 
(1947) 1 Ch. 313. 



2f0 * 1 particularly draw attention to the position of the landlord. It 

is somewhat coirplex because apparently the landlord may be affected 
both by the provisions of section 35(l) which -limits the amount of 'rent 
which he may retain as against the trustee in. bankruptcy to six months if 
the distress should turn out to have been during the period of relation 
back ( incidentally the section allows the landlord to distrain notwith- 
standing notice, of an act of bankruptcy, a point' recommended above to be 
or general application) and also to section 33(4) requiring the landlord 
to pay out of any' proceeds of distress, the priority creditors, ' tut giv- 
ing him their priority in that case. It would help to clarify the 
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position if the Act made clear that both sections may operate at the same 
time (this perhaps is not very important, because there seems no reason to 
reject it, but it is net stated) and also to make clear what is meant by 
"priority creditors" since there is more than one category, and the Act 
does not state which categories are intended. 

THE "COMMON LAW" Off BANKRUPTCY 

41 • There are a number of decisions of the courts laying down rules 

applicable to bankruptcy not merely as interpretations of the Act, 
but as additional rules, so as to form a type of judicial legislation. 
Should they not be given statutory effect, or statutorily negatived if not 
approved? Three not unimportant rules are: 

(1) The rule that a debt to support a creditor's petition must be 
liquidated both at the date of the presentation of the petition, and 
also at the date of the act of bankruptcy (Re a Dr . ( 19 54 ) j W.L.R. 
1190 C.A. confirming earlier cases). 

(2) The rule that ■where goods of a. third party are in the reputed 
ownership of the bankrupt the true owner may prove in the bankruptcy 
and that the law does not confiscate his goods without remedy 

(Re Button exp Haviside (1907) 2 K.B. 180).. 

(3) The rule in Ejp. Taring (1815) 19 Vesey 345 -and. Re Bichardson exp 
Smart L.R. 8 Ch 220 that where securities are deposited by the drawer 
of a _ hill of exchange with the acceptor to cover the acceptor's 
liability, and both drawer and acceptor become bankrupt before 
maturity of the bill neither are entitled to the securities, but the 
holder of the bill may instead claim them’ or where the drawee does 
not accept but gets an accommodation acceptance. In either case 
there must be a double right of proof by the holder of the bill 
against drawer and acceptor. 



RE-ARRAMG-EMERTS OF LIABILITY WITHOUT LIQUIDATION 



2,2 i There seems to be a gap in our debtor law which was probably meant to 
_fre filled by the composition or scheme of arrangement under ss. 1 6 
and f 1 * _ F ° r mn y y ears ‘bankruptcy applied only to traders, and one thinks 
mainly of the trader when discussing bankruptcy. The statistics provided 
by the recent bankruptcy report show that traders are the main concern of 
bankruptcy. But with the extension of bankruptcy to everyone, one has got 
to consider whether special schemes are not required for the wage-earner 
schemes which could also he taken advantage of hy anyone whose -Bankruptcy 
arises out of his personal circumstances rather than business. 



This sap is partly filled hy the Deed of Arrangement, and one notices 
“r ° f these are filed each year. But the trustee under the 

.col? 1 ^i I T a S em rh haS 0iay the teneflt of a cesslo bonorum and must 
accept nhat the debtor gives him. Since the creditors have to agree pre- 
1S A n i t a ? “satisfactory arrangement. Nevertheless, under 
the Bankrigitcy Act scheme of arrangement it is provided hy section 1 6 sub 
^ 18 that parts II and IV of the Act are to One 

a tasted g T S thS trustee mder a composition the powers of 

fut^r “^ mpt0yt0 “ vestigate P rCTl °“ transactions and to claim 
future property or earnings, hut in Re Croom (1891) 1 Ch.D. 695 

thought that the trustee's powers were limited by the 
contract' of arrangement. J 



^ tD the adlsnta S e debtors if they could submit 

the lines of iL Li 2 d^ffa[^ od 

future^payments ^TSsI“t^r^StS S 
not say this oannot he done, hut merely tha? ifmist 
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and in any event it is not a very strong ease since in that composition 
the creditors were going , to receive 20s in the £. 

The American Chandler Act of 1 938 is mainly concerned with this type 
of proceedings. So far as Chapters I to X are concerned there is little 
that is new since the 1898 Act. But Chapters XI to XIV and Chapter XV 
subsequently added, are mainly concerned with schemes to allow a debtor to 
remain in possession of his business or property and to re-arrange his 
liabilities without the stigma of bankruptcy, but 'under the supervision of 
the court and with powers in the trustee which resemble those of a trustee 
in bankruptcy including the useful power of disclaimer of executory con- 
tracts. The consent of the creditors is required but it is only a simple 
majority in number. True these provisions take the place of our Deeds of 
Arrangement Act, but the trustee has these additional powers, which under 
the Deeds of Arrangement Act he has not. 

The American Act was passed it will be observed within a decade of the 
depression of 1929, and so is presumably based on wide experience. With 
the growth of hire-purchase in this country, the possibility of debtors 
wanting re-arrangements in times of personal or general difficulty ought 
to be provided for, though it is noticed from the Times for 19th April 1 956 
that the average hire-purchase debt per head in this country is, at the 
moment, estimated at £10 as against £58 for America. In any event, this 
type of re-arrangement is apparently possible under the existing Act if 
amending legislation will make clear what the powers of the trustee are 
meant to be, and possibly if the majority required for consent is reduced. 

(Sgd.) L. W # Melville. 

19th April, 1956. 



FURTHER MEMORANDUM SUBMITTED 
BY MR. LESLIE WILLIAM MELVILLE 



45. What was said in para. 1 should not cause any practical difficulty to 
the person seeking proper credit facilities, because, in practice, 
these spring from factors other than Chattel or land security; they spring 
from personal acquaintance with the individual and his way of life; from 
knowledge of his line of business and the general economic trends in that 
line; from his place of business and its suitability to its intended 
scope, and such matters. 

One has but to consider the position of the limited company and the 
ease with which it gets credit without creditors checking on its paid up 
capital . 

But such restrictions on ease of getting credit, do, it is believed, 
influence the trader supplying the consumer for direct personal consump- 
tion, and here the suggestions made should have, some influence. The field 
admittedly is not important on the face of it because most bankruptcies 
occur to traders, but these often come about, do they not, from excessive 
personal expenditure. 

4 £ . It is proposed to indicate some of the rules of other legal systems, 
apart from those of America, in this memo. 

4-7. Acts of bankruptcy : 

Under the Canadian Bankruptcy Act, 19 49 (-which closely follows English 
law) an admission of insolvency is an act of Bankruptcy: see s. 20 (l)(f). 

So is a fraudulent removal or secreting of property (S.20 ( 1 ) ( g) ) - 
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Under Australian Law (Bankruptcy Act 1 924-48 as amended) an admission 
of insolvency is an act of Bankruptcy: see S.52 (h). 

Under South African Law (Act No. 24 of 1936) removal of property with 
intent to prejudice creditors is an act of Bankruptcy (called an act of 
insolvency): see S.8 (d). So is an admission of insolvency though here 

the form is peculiar to South African law having origins traceable to the 
Roman Lav/ System of csssio Bono rum . See s.s. (f) and (h). A notice in 

writing of inability to pay is also an act of bankruptcy (s, 8 (g)). 

"What was said about some acts of bankruptcy being obsolete needs 
further explanation. It is submitted that the criterion of the utility 
of an act of bankruptcy is not how often it is used in a petition but the 
proportion of cases which result in an adjudication from any particular 
act of bankruptcy and how many petitions fail. At the same time where an 
act of bankruptcy is rarely used that may be a ground for its removal from 
the law. 



The act of bankruptcy which, it is believed, needs re-assessment, as 
to its claim to remain in the Act, is the notice of suspension of payment 
of debts. That was a new act of Bankruptcy created in 1883. See House 
of Commons Committee Reports for 1883 Vol. XI p. 246 and elsewhere. It 
was first proposed that the act of bankruptcy be "If the debtor, being a 
trader, suspends payment" . This was later altered to its final form 
(p. 248 ). An amendment to require the notice of suspension to be in writ- 
ing was negatived. 



It is submitted that this act of Bankruptcy has caused too great a 

as "k° its true application, and that if it is to be retained the 
original form of an actual suspension is better, but need not be limited to 
traders. Then there is the question whether, if it is to be by notice, 
the notice must deal with the creditors as a whole which would cease to 
cause difficulty by such an amendment (See Re Scott ( 1 896 ) 1QB 619 per 
Vaughan Williams and Kennedy, J.J. as they then were). The purpose of 
this act^of Bankruptcy was stated by Lord MacNaghten in Clough v Samuel 
(1 905) A’-' 442, 445—6 to the effect that when notice of suspension was not 
an act of bankruptcy it caused unfairness (his lordship does not say to 
whom) Because transactions continued to be entered into. Presumably the 
unfairness was to existing creditors because the claims increased at a 
higher pace than the assets. This difficulty would not exist if the 
suggestion in para. 15 et seq. ( supra) were adopted and then the original 
form of this act of bankruptcy i.e. actual suspension, could be adopted. 



The act of Bankruptcy of keeping house is probably still useful in 
its aspects of departing from the country or from one’s dwelling house. 
This appears in most other systems. 



Continental law it seems that acts of bankruptcy are not used and 
bankruptcy is based on either (a) the voluntary submission of a cessio 

£gor^ (see Italian Civil Code pars. 1977-1986,* French Code Napolea^ ~~ 

Arts 1 265. et seq. etc. ) , or (b) proceedings may be commenced by a creditor 
after suspension of payment by the debtor. (French Code de Commerce Art 
zlll' - l n f raz J lia n law there is a list of enabling facts something like 
acts 01 bankruptcy. Suspension apparent ly means actual suspension not 
n otice of suspension (e.g. in the French Code, Art. 437"" Tout commercant- 
qui cesseses payments est en 8 tat de faillite". Faillite is a develop- 
ment of Cessio bonorum it appears. But may be instituted at the request of 
creditors. The tern banqueroute" is reserved for debtors who have been 
negligent or fraudulent.) 



k9 ' systems, tut particularly on the continent, 

divide bankrupts into three groups: 



(a) Fortuitous "bankruptcies i.e. non-di shonourable 



or } extravagance^" negligent baHta ® toies a *>out V carelessness 



(c) Fraudulent bankruptcies. 
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Generally discharge is more difficult to obtain in (b) than (a) and in (c) 
than in (b), and in some systems fixed minimum periods are laid down. It 
"will almost always be the law, where there are such periods, that after 
acquired property vests in the trustee. See for example the law of 
Argentine or Costa Rica (summarised in lfe.rtindale - Hubbell's Law 
Directory) . 

English law, in effect, recognises these three divisions in its special 
rules concerning discharge in S. 26, though the separation between culpable 
and fraudulent is not clear cut. What was suggested in para. 11 supra 
would not be applicable to fortuitous bankruptcy for, in such a case, a 
clear discharge should be given; nor would it be likely to have much 
effect in the case of the fraudulent person though that would not be a 
reason for not trying it experimentally. But in the case of the culpable 
bankruptcy it might well have some influence. It should apply to the 
fraudulent bankrupt in addition to punishment for a bankruptcy offence, 

50 • .The provisions relating to discharge as contained in the Law of South 

Africa are of interest in view of the fact that that system of law has 
roots in both Roman and English law. Section 124 deals with Applications 
for what is called "rehabilitation" in that system (and minimum periods of 
one to 5 years are laid down, according to the type of bankruptcy, which 
must elapse before a discharge can be granted, i These are quite contrary 
to what was suggested in para, 9 (supra). 

On the other hand by S.1 27 of the Canadian Bankruptcy Act, bankruptcy 
does operate as an application for discharge, unless the bankrupt serves 
notice of waiver (as in the American practice). This is thought to be the 
preferable system by the writer, 

51 • Relation - back - The system advocated in paras. 1 5-1 6 supra is to be 

found in Canadian law in Section 41 ( 4 ) which provides that the bank- 
ruptcy shall be deemed to have relation back to and to commence at the time 
of the filing of the petition in which a Receiving Order is made, (or if 
the filing of an assignment with the official receiver). As a corollary, 
there are Sections 60 to 67 which deal with the avoidance of settlements 
and preferences in addition to Sections 40 and 41 which stay proceedings 
and executions. This is the method advocated in the first memo submitted. 

52. Fraudulent preferences : the English system whereby a payment is not 

a fraudulent preference . if made under pressure needs revaluation 
because it puts a premium on harshness in creditors and possibly encourages 
collusion. The test should be insolvency at the date of the payment. 

55. Set-off . The rules of set-off in bankruptcy are unjust in giving 

payment in full to those creditors who have had the luck to have 
mutual dealings in preference to those who have not. The law should . 
require payment in full of debts due to the debtor, and give only a divi- 
dend to the creditor on his own claim to put everyone on an equal footing. 
Set-off in bankruptcy should be abolished. 

54. Exemptions . It is surprising how great is the disparity in legal 

systems of different countries between the various provisions exempt- 
ing property from seizure by process of law including bankruptcy. 

Continental systems tend to favour much detailed description of what items 
may be retained. Such things as military equipment, religious symbols, 
wedding rings and the like are commonly found listed as exempt. One cow, 

or three sheep or two goats with forage for a month are common. One use- 

ful provision, lacking in English law, is the books of the profession or 
calling of the debtor (up to 20,000 francs in French law at the moment, the 
items to be selected at the debtor' s choice) . Separately the debtor may 
retain machines and instruments of his trade, science or art up to the same 
amount. No limit of money is put on an additional exemption in favour of 
the tools of trade of an artisan. Clothes and food for a month for the 
debtor and his family are also allowed. 

There is usually a narrower allowance in the case of bankruptcy than 
in th e case of execution. 
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Australian law has rather detailed provisions for bankruptcy exemp- 
tion in S.91 including exemption for a sewing machine. Tools are limited 
to hand tools but the limit of Fifty pounds does not apply to the whole of 
the things exempt, only to the tools. 

Perhaps a system where what is exempt is stated in general terms with 
an overall figure of maximum value for the items exempt is as workable as 
detailed provisions, but in that case the figure should reflect modern 
values. Nevertheless if there is to be any description then there is a 
value in comprehensiveness. For example it has been laid down that in 
Scotland the professional books are not exempt because they are not tools 
of trade. This is hardly a satisfactory rule. 

55. Homestead exemption . Typical of this is the law of Illinois a 
summary of which is attached. 

56. Reputed ownership . What was said (supra, para. 27 et seq. ) about 
reputed ownership and (in para. 33) about registration of settlements 

not defeasible on bankruptcy was meant to suggest that the doctrine might 
well be repealed with greater justice. Further support for this view is 
to be found in the fact that reputed ownership does not apply to limited 
companies ( Gorringe v Irwell Rubber Co . (1886) 34Ch.D.128 C.A.), It 
cannot be true that this is because a search reveals the amount of paid up 
capital. Even if creditors took the trouble to search it would be of 
little guide. How has the capital been spent, and how have the acquired 
assets been preserved? are more important questions, and this requires 
inspection of the premises. Such inspection might be deceptive because 
of the presence of the goods of third parties, yet reputed ownership does 
not apply to protect the deceived creditor who goes to that trouble. Why 
should it be necessary elsewhere? 

57. Priorities . These need restating in English law. Other systems 
tend to be more detailed and to have more grades of priority. The 

writer would prefer to see the minimum number of grades for greater 
equality. It is interesting to observe that in Australian law, wages and 
compensation for injury (up to £200) for employees, take preference over 
taxes. There are 8 grades in that legal system (see S. 84 ) • 

South African law is also very detailed in its priority provisions in 
Sections 96-103. 

Canadian law, by Section 95 has a scheme well worth inspection. The 
landlord’s position is dealt with very simply by para. (f). 

58. Compositions . The rules concerning compositions are set out in good 
detail for Australia in ss. 157-188, It seems by s. 72 that the 

trustee is intended to have the full powers of a trustee in bankruptcy, 
the words "so far as .... the terms of the composition or scheme admit" 
not being considered to be unduly limiting. 

59. Fraudulent conveyance s. This most important matter needs full 
treatment in place of the skimpy S.172 of the L.P.A. In America 

there is a separate Act of some 15 sections which any State may adopt, I 

take the liberty of attaching a copy for handy reference as I believe 
English Law would be much the better for similar provisions. 

(Sgd. ) L. ¥, Melville. 

27th July, 1 956. 



iEPEKDIX A 

Exemptions for Homesteads under Illinois Law 

Every householder having a family has an estate of homestead in land 
and buildings thereon owned or possessed by lease or otherwise and occu- 
pied as residence which is exempt from attachment levy or sale up to $1 000. 
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If creditors believe homestead is worth more than $1000 Sheriff must 
summon 3 commissioners to appraise property: if it can be divided -without 

injury they must set off so much including dwelling house as is worth 
$1000 unless debtor pays excess within 60 days; if not, premises sold and 
out of proceeds $1000 paid to debtor. 

These exempt proceeds of $1000 are themselves exempt for one year and 
may be reinvested in new homestead. 

No limitation of area. 

No exemption as to taxes or assessments or liabilities for purchase or 
improvement thereof. 

No need to register exemption publicly. 

Waiver of exemption by husband does not bind wife. 

Conveyance, of homestead must be in writing signed by householder and 
his or her husband or wife. 

Exemption continues at death for successor whilst living therein for 
benefit of children until youngest is 21 , 

In case of divorce, the divorce court disposes of homestead according 
to equities. 



APPENDIX B 

Uniform Fraudulent Conveyance Act 

5.1 Definition of terms : In this Act "Assets" of a debtor means property 
not exempt from liability for his debts. To the extent that any pro- 
perty is liable for any debts of the debtor such property shall be included 
in his assets. 

"Conveyance" includes every payment of money, assignment, release, 
transfer, lease, mortgage or pledge of tangible or intangible property and 
also the creation of any lien or incumbrance, 

"Creditor" is a person having a claim whether matured or unmatured, 
liquidated or unliquidated, absolute, fixed or contingent. 

"Debt" includes any legal liability whether matured or unmatured, 
liquidated or unliquidated, absolute, fixed or contingent. 

5.2 Insolvency (l) A person is insolvent when the present fair saleable 
value of his assets is less than the amount that will be required to 

pay his probable liability on his existing debts as they become absolute 
and matured. (2) In determining whether a partnership is insolvent there 
shall be added to the partnership property the present fair saleable value 
of the separate assets of each general partner in excess of the amount 
probably sufficient to meet the claims of his separate creditors, and also 
the amount of any unpaid subscription to the partnership of each limited 
partner, provided the present fair saleable value of the assets of such 
limited partner is probably sufficient to pay his debts including such 
unpaid subscription. 

5.3 Fair consideration : Fair consideration is given for property or 

obligation: 

(a) When in exchange for such property, or obligation, as a fair 
equivalent therefor, and in good faith, property is conveyed or an 
antecedent debt is satisfied, or 
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(to When such property or obligation is received in good faith to 
secure a present advance or antecedent debt in amount not dispropor- 
tionately small as compared vdth the value of the property or obliga- 
tion obtained. 

5.4 Conveyances by insolvent - Every conveyance made and every obligation 
incurred by a person ■who is or will be thereby rendered insolvent is 

fraudulent as to creditors without regard to his actual intent if the Con- 
veyance is made or the obligation is incurred without a fair consideration. 

5.5 Conveyances by persons in business - Every conveyance made without 
fair consideration when the person making it is engaged, or is about 

to engage, in a business or transaction for which the property remaining 
in his hands after the conveyance is an unreasonably snail capital, is 
fraudulent as to creditors, and as to other persons who become creditors 
during the continuance of such business or transactions without regard to 
his actual intent. 

5. 6 Conveyance by a person about to incur debts . Every conveyance, made 
and every obligation incurred without fair consideration when the 

person making the conveyance or entering into the obligation, intends or 
believes that he will incur debts beyond his ability to pay as they mature, 
is fraudulent as to both present and future creditors. ■ . 

5.7 - Conveyances made with intent to defraud . Every conveyance made and 

every obligation incurred with actual intent as distinguished -from 
intent presumed in law to hinder delay or defraud either present or future 
creditors is fraudulent as to both present and future creditors. 

5.8 Conveyance of partnership property . Every conveyance of partnership 
property and every partnership obligation incurred when the partner- 
ship is or will be thereby rendered insolvent, is fraudulent as to partner- 
ship creditors if the conveyance is made or obligation is incurred. 

(a) To a partner whether with or without a promi se . by him to pay 
partnership debts or 

(b) To a person not a partner without fair consideration to the 
partnership as distinguished from consideration to the individual 
partners. 

s »9 Rights of creditors whose claims have matured - (l) Where a con- 
veyance or obligation is fraudulent as to a creditor, such creditor, 
when his claim has matured, may as against any person except a purchaser 
for fair consideration without knowledge of the fraud at the time of the 
purchase, or one who has derived title immediately or mediately from such 
a purchaser: 

(a) Have the conveyance set aside or obligation annulled to the 
extent necessary to satisfy his claim or 

(b) Disregard the conveyance and attach or levy execution upon the 
property conveyed. 

(2) A purchaser who, without actual fraudulent intent has given less than 
a fair consideration for the conveyance or obligation, may retain the 
property or obligation as security for repayment. 

S#1 ° Rights of creditors whose claims have not matured - Where a convey- 
. ance mde or obligation incurred is fraudulent as to a creditor whose 
claim has not matured he ir&y proceed in a court of conpetent jurisdiction 
against any person against whom he could have proceeded had his' claim 
matured, and the court may 

(a) Restrain the defendant from disposing of his property 

(b) Appoint a receiver to take charge of the property 
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( c) Set aside the conveyance or annul the obligation 

(d) Make any order -which the circumstances of the case may require. 

S.11 Cases not provided for in the Act - In any case not provided for in 
this Act the rules of law and equity including the law merchant and 
in part the rules relating to the law of principal and agent, and the 
effect of fraud, misrepresentation, duress or coercion, mistake, bank- 
ruptcy or other invalidating cause shall govern. 

S.1 2, 13, and 1 if. Not of interest . 
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I-IHL-QPJl.uul'-I SumITTED BY MR. WALTER RAEBURN. Q. C, 

A. JURISDICTION 

It ' is submitted that the present system whereby the County Courts 
have,, within their respective districts, co-ordinate jurisdiction with 
that of the High Court within the London bankruptcy district (See Bank- 
ruptcy Act, 1914, 55, 98 , 99), leads to inconsistencies which are very 
undesirable. 

2. With certain outstanding exceptions, neither Judges nor Regis- 
trars of County Courts are well versed in bankruptcy law, .and it is most 
unusual for them, in matters within their discretion (such as the adjourn- 
ment of petitions and the suspension of discharges), to make any attempt 
to bring their practice into line with that prevailing in the High Court 
or (for that matter) in other County Courts. 

3. In most County Courts having bankruptcy jurisdiction, the annual 
number of bankruptcy cases is small, and their experience and standards of 
comparison are correspondingly sparse. The tendency is, therefore, to 
lack a sense of proportion; with the result that comparatively small 
bankruptcies are often, but by no means consistently, treated with a 
severity reserved in the High Court only for cases of the most discredit- 
able kind. 

4. Another feature which tends to distinguish the quality of 
justice meted out by County Courts sitting in bankruptcy from that to be 
enjoyed in the High Court, is the different division of functions as 
between the Judge and the Registrar. The respective duties and powers 
of the High Court and County Court Registrars are to be found set out in 
S.102 of the Bankruptcy Act, 1914, from which it follows by inference that 
matters reserved to the Judge in the County Court are wider in extent than 
those reserved in the High Court. Nevertheless, it is commonly the case 
that the County Court Registrar is better versed than his Judge in bank- 
ruptcy lav/. Where this is not so, it may happen that neither of them has 
much practical experience of handling bankruptcy cases at all, 

5. The framers of the nineteenth century legislation from which the 
County Courts have derived their jurisdiction in bankruptcy, do not seem 
to have taken into account that bankruptcy law is a highly specialised 
subject, of which few lawyers in either branch of the profession have more 
than some superficial knowledge. Since it affects status and commercial 
and moral reputation, it is a matter of such importance to the public, 
that they ought, it is submitted, to have placed its operation exclusively 
in the hands of specialists. It is no doubt necessary to boar in mind 
that even taking bankruptcy and companies winding-up together, the amount 
of business in the courts will not normally justify a wide degree of 
specialisation or support a large personnel exclusively devoted to it. 

But the answer is hardly to be found in making use of machinery just 
because it is available at virtually no extra cost, which is ill adapted 
for the purposes of justice in this sphere. 

6. The simple solution here proposed .seeks to meet the objection 
while having due regard to the need for reasonable economy, 

7. In the first place it is submitted that companies winding-up is 
more closely related to bankruptcy than it is to company lav/ as a whole. 

It would be both reasonable and economical to detach jurisdiction in 
winding-up from the Companies Court and to amalgamate it with bankruptcy 
in a court which might conveniently be called the Insolvency Court. 

8. The offices of Bankruptcy and Companies Registrar should cease 
to exist as such. The relative functions should all be vested in the 
Insolvency Judges, shortly to be mentioned. 
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9. The Board of Trade should provide the necessary officials to act 
as Court Registrars, charged with the usual duties of keeping the records 
and (when required to do so) assisting the Court in matters of procedure 
and the like. 

10. There should he a small number of Insolvency Judges, sitting 
exclusively in insolvency matters. Such matters would cover everything 
which now falls within the jurisdiction of Judges, whether of the High 
Court or of County Courts, sitting in Bankruptcy or Companies Winding-up 
as well as those matters which are now dealt with by the Registrars, 
whether in court or in chambers. Provision might be made, if the pressure 
of work should warrant it, for the delegation to Court Registrars (subject 
to adjournment, on request, to the Judge) of such matters as applications 
for routine adjournments, the fixing of dates or the like. 

11. How many Insolvency Judges it will be necessary to appoint will 
depend on the volume of work to be dealt with. The proposal is that say, 
two will sit in London, while the rest (at first probably not more than two 
or three) will go on circuit throughout England and Wales. To judge by 
the small volume of work in insolvency being dealt with at present outside 
London, it would be neither necessary nor expedient to dissipate the 
centres of jurisdiction as widely as at present. Some dozen or twenty 
centres, at the most, apart from London, might be found to be quite ade- 
quate; and as the Court would technically be one and the same, wherever it 
happened for the moment to be sitting, really urgent matters could always 
follow one of the Judges to the most nearly accessible centre. By 
staggering the Judges' vacations, the Court could be in perpetual session. 

12. The question of accommodation would call for some attention. 
Ideally, there should be a special Insolvency Court in each centre; and 
that should be the ultimate objective. Meanwhile, however, arrangements 
will have to be made to use other available courts. If the centres are 
situated in assize towns, the Assize Courts will often be found available 
so long as tho dates for sittings are suitably arranged. It may, however, 
be found more practicable to avoid assize towns, and to make use of local 
courts on which there are less exacting demands. In any event, the Board 
of Trade will need to establish an office for their Insolvency Personnel 
in each centre on a permanent basis, for dealing with the files and with 
routine business. Since the proposal is to limit tho number of -centres 
to the minimum, and to work the system as flexibly as possible, the choice 
of centres should be governed primarily with an eye on their accessibility 
both by public transport and by road. 

13. The advantage claimed for this proposal is that a highly 
specialised branch of the law will thus be dealt with (and developed) by 
specialists from whom a high degree of uniformity may be expected. To 
enhance this, it is further proposed that there shall be a President (or 
Chancellor) of the Insolvency Court appointed from amongst the Judges, who 
will take such steps as he may from time to time consider necessary to co- 
ordinate the practice of the Court, particularly in matters of judicial 
discretion. 

14. By wa y of further concentration of specialised jurisdiction, it 
is tentatively suggested for consideration that appeals from Judges at 
first instance might lie, instead of to the Court of Appeal, to a Bench of 
Insolvency Judges, consisting of at least three members (or two for inter- 
locutory appeals) and not including the Judge from whom the appeal is made. 
Prom this authoritative body, a final appeal might lie, with leave, 
directly to the House of Lords. 

15 . If this should be regarded as too startling an innovation, then 
it is suggested that all appeals should go directly to the Court of 
Appeal, and thence, with leave, to the House of Lords. 

1.6. With such a system in operation, it is anticipated that the dis- 
patch of all business in insolvency should be rapid, uniform and just, to 
the -benefit of the community in general and the trading community in parti- 
cular. 
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B. FRAUDULENT PREFERENCE 

17, The object of this provision of the law is to correct the conse- 
quences of a debtor’ s prejudicing some of his creditors deliberately by 
paying another or others ahead of them, 

18, The traditional method of achieving that is simply to compel the 
favoured creditor to repay what he has received to the trustee or liquida- 
tor, 

19, The approach is first to find a voluntary intent to prefer (which 
the law stigmatises as "fraud” ) in the mind of the debtor, and upon that 

to take adverse proceedings against the creditor, notwithstanding that the 
creditor' s own intentions in the matter are prima facie irrelevant. 

20, The creditor is presumed to intend to secure repayment of what 
is owing to him; and since he owes no duty to other creditors, there is 
nothing "fraudulent" in his doing what he can to obtain it. But although 
what he intends is thus beside the point, what he chooses to do is not. 

For what the creditor does may well affect the intent with which the debtor 
pays him. It may, by the threats with which it is accompanied or the 
hopes of future benefit which it may arouse, so change the debtor's motive 
as regards his other creditors as to deprive it of any voluntary character. 
Thereupon, the payment is deemed to be purged of its potentially "fraudu- 
lent" character, 

21, Plausible as this argument can be made to sound, the result of it 
has been, when worked out in practice, that the more ruthless, selfish and 
unscrupulous the creditor can show himself to have been, the stronger he 
can make his case for keeping what he has extracted from the debtor. On 
the other hand, the creditor who has really been virtually defrauded into 
giving credit to a man who knew himself (although the creditor did not) to 
bo hopelessly insolvent, will be compelled to pay back what the debtor, 
moved by conscientious scruples, pity or gratitude, has chosen to repay 
him. 

22-. Yet it is not the policy of the law to bring about such conse- 
quences. What the law is concerned to do is to see that no one shall 

contrive to upset deliberately the equal distribution of an insolvent 
estate. That it is possible to contrive such inequality in anticipation 
of insolvency proceedings is notorious. Some method, therefore, of 
attacking past transactions directed towards this end is essential. The 
problem is to find one which will achieve that result without at the same 
time working injustice. 

23. Where the law has, as it were, gone off at a tangent, is in its 
concentration on the mind of the debtor - as though that were the only 
motive force capable of bringing about an unequal distribution of the 
assets. If it were to be said in defence of that concentration that the 
debtor's mind is at any rate the only motive force legally bound to bring 
about an equal distribution, then one is reduced to a certain absurdity. 
Whereas the party against whom the remedy has to be sought is the creditor, 
the cause of action arises, not out of anything for which the creditor is 
to be blamed, but out of a wrongful motive in the mind of the debtor, a 
third party not before the court.' More absurdly still, the nature of the 
proceedings is such that, as a rule, neither party is in possession of 
admissible evidence to prove the one fact (the intent of the debtor) on 
which the whole issue falls to be decided. 

24. Such a situation offends against two cardinal principles of 
justice. First, that a party seeking a remedy should do so against him 
who has,, invaded his rights; and secondly, that any party against whom it 
is essential to prove an allegation should be before the court. No 
amendment, it is submitted, of the law relating to "fraudulent preference" 
(and it has long since been cogently urged that it would be better termed 
"voidable preference") will really be an improvement on the present 
position unless full regard is had to the application of those two 
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principles. A fundamental change is accordingly called for which must 
result in what look, at first sight , like somewhat complicated and start- 
ling innovations, 

25. Once, however, it has been accepted that the voidability of a 
preference should depend on the conduct of the creditor and not on the 
intention in the mind of the debtor, what is about to be proposed is 
really quite simple. The suggested scheme may be conveniently summarised 
as follows: - 

(1 ) Whenever a debtor gives an advantage to a particular creditor 
(or to a surety or guarantor for his debt to that creditor), he gives 
a preference, 

( 2 ) A preference, as such, is not necessarily objectionable, but 
becomes prima facie voidable if bankruptcy supervenes within a 
certain time after it has been given. 

( 3 ) Its voidability then depends on the circumstances in which the 
creditor has procured or accepted the preference. 

( 4 ) The trustee only has the burden of proving facts relating to 
the creditor' s knowledge, actual or presumable, of the debtor* s 

c ircumstance s . 

( 5 ) It will be for the creditor thereupon to bring the case within 
one of the categories in which a preference is justifiable. 

( 6 ) Although the intention of the debtor will make no difference to 
the respective rights of the trustee and the creditor, a debtor who 
is in fact blameworthy will not escape unscathed. The trustee will 
be able in the preference proceedings, to secure against the debtor 
a full exposure of his misconduct, with consequential findings of 
fact that will tell against him when the time comes for his discharge 
to be considered. 

( 7 ) So far as guarantors and sureties are concerned, the existing 
position should remain unchanged. The motion will lie against the 
preferred creditor, who will have to take the consequences of the 
misdeeds of the guarantor, subject to his right over, and his remedy 
in third party proceedings. 

26. It will be noticed that what will avoid a preference (assuming 
bankruptcy to have supervened within the time limited) will, in the first 
instance be the creditor's knowledge of the debtor's position. It is 
submitted that a creditor should not be permitted, let alone encouraged, 
to press for an advantage when he knows or has good reason to suspect 
that bankruptcy is imminent. He should not even be entitled passively 
to accept payment. Once he has as much as been put on inquiry, he 
should take the money only at his risk. 

27. On the other hand, the innocent creditor who was tricked into 
parting with his money by a debtor who has since repented and has sought 
to make amends, should (subject to being able to establish those facts) 
be entitled to keep what he has recovered. So it is submitted, ought a 
creditor who genuinely tried to help the debtor to keep his head above 
water, as well as several other classes of creditor in respect of trans- 
actions which the present law protects from impeachment. 



28. Indeed although this does not strictly fall within the scope 
of "fraudulent preference" it is suggested that the law should go further 
than merely to allow certain creditors to keep what they have already been 
repaid. The injustice is patent of the present operation of the law 
whc-rfibv a. debtor who takes from an unsuspecting creditor a delivery o ^ _ 
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favour. Logically perhaps the same principle should extend to loans of 
money. But there is always the difficulty of identifying cash for such 
purposes, and it is thought that such an extension would possibly open the 
door tc more mischief than it would serve to avoid. 

29. As regards the debtor, it has already been noticed that he will 
not be left to go scot free. The advantage of being able to join him as 
a respondent in proceedings against a creditor will be not only to enable 
the trustee to show him up effectively, but also to expose him to cross- 
examination in aid of the trustee's case against the creditor. At 
present the trustee's only weapon is to have the debtor privately examined - 
and even that not as of right. The result is generally no more than a 
costly transcript note, which is not available in evidence unless the 
respondent is rash enough to call the debtor at the hearing, or the 
trustee, still more rashly, makes him his own witness and hopes to be 
allowed to cross-examine him. 

30. In order to demonstrate how the law would stand were the fore- 
going proposals to be put into effect, there is annexed by way of an 
Appendix to this Memorandum a draft of a suggested amended version of S.44 
of the Bankruptcy Act, 1914. 



(Sgd. ) WALTER RAEBURN 
July, 1956. 



^Re-enacted Version of a Repealed Section 44 
of the Bankruptcy Act. 1914 



44 . 



(1) 3 very conveyance or transfer of property, or charge thereon made 
every payment made, every obligation incurred, and every -judicial 

°f, s ? f:f J rea m insolvent person (in this section 
called the debtor") m favour of any creditor, or of any person in 
trust for any creditor, to the advantage of that creditor or of any 
surety or guarantor for the debt due to that creditor over the other 
S£on rS W ° r ’ Sto11 3 within moaning of °this 



F t ^. aeb *° r ls ad i ud S ed bankrupt on a bankruptcy petition pre- 
sented wrthin six months after the date on which a JreieSnoe W 

Wef ^L^ptcyf erenC “ 311311 bS a00mBd TOid “ agalnSt the 



(3) In tnis section the expression "insolvent" in relation to am 
person means that such person is unable to pay his debts as thev ? 

“°? ey ’ thG =™ions "so^cy^a 
insolvency 1 shall be construed accordingly. 



Of) Ihc trustee in bankruptcy shall be entitled to enforce his 
remedy arising out of the avoidance of a preference Sins? the 



ttlatoe r aew e ° r a surety ° r guarantor for the 

debtot ?o S in ° r ^ reason£ *le cause to know the 

?£££ ° f “ a ™ e ^ 



iiith^vSt^J 110 a ? Wor to h “ a preference, 
u- untarily or in consequence of anv threat 
promise or other inducement; or threat. 
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(ii) has permitted the debtor to give him a preference; or 

(b) Where the creditor, or a surety- or guarantor for the relative 
debt, has in fact been given a preference in such circumstances 
(including, where it is the fact, his having without justification 
been singled out for such advantage) as, in the opinion of the 
Court, should have put him on his inquiry as to. the insolvency of 
the debtor. 

(5) Where a preference has been avoided, the trustee in bankruptcy 
shall (if the facts so warrant) be entitled, as against the debtor, to 
all or any part of the following relief, that is to say, 

(a) a declaration that the debtor has committed misconduct in 
relation to his bankruptcy, in that he has conspired with the 
creditor or with a surety or guarantor for the debt, due to the 
creditor (or as the case may be) to defeat or delay his 
creditors; 

(b) a declaration that the debtor has committed misconduct in 
relation to his bankruptcy in that he has made a conveyance of 
property with intent to defraud creditors; and 

(c) a declaration that the debtor has given an undue preference 
to the creditor within the meaning of paragraph (i) of sub- 
section three of section twenty-six of this Act. 

(6) Notwithstanding anything contained in this section, a preference 
shall not be deemed to be void if and so far as it was given to the 
creditor in any of the following circumstances, that is to say, 

(a) where the debtor, having previously defrauded the creditor, 
has given the preference by way of remedying that wrong; 

(b) where, and to the extent to which, the debt or obligation 
in respect of which the preference was given was incurred in the 
course of an attempt by the creditor in good faith to assist the 
debtor to restore his solvency by enabling him to continue in his 
business ; 

(c) where the creditor would not have given credit to the debtor 
had he known that the debtor was insolvent; 



(d) where the preference was given by the debtor in the ordinary 
course of his business dealing; 



(e) where the preference was given in good faith in performance 
of an obligation of the debtor punctually to make payment or to 
transfer property on or before a particular day, such obligation 
having been undertaken more than six months before the date of 
the presentation of the petition on which the debtor was adjudged 
bankrupt; and 

(f ) where the creditor has given to the debtor reasonably equi- 
valent value in exchange for and at the same time as or after the 
giving of the preference. 

(7) For the purposes of the last foregoing subsection of this 
section, the onus of proving circumstances sufficient to save the 
preference from avoidance shall lie on the creditor, and the motive of 
the debtor in giving the preference shall be immaterial. 



(8) Where within seven days before the date of the receiving order 
made in the bankruptcy of the debtor, the estate of the debtor is 
augmented by a delivery of goods made by a person in good faith and 
without knowledge of the insolvency of the debtor or notice of an 
available act of bankruptcy, then notwithstanding that the property in 
such goods shall have passed to the debtor, the trustee in bankruptcy 
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shall, to the extent to which such goods shall actually have come into 
his hands or he recoverable by him, be a trustee thereof or of the 
proceeds of their sale for the person by whom the property in the 
goods was transferred. 

( 9 ) This section shall not affect the rights of any person taking 
title in good faith and for valuable consideration through or under a 
creditor of the bankrupt. 

(10) Where a receiving order is made against a judgment debtor in 
pursuance of section one hundred and seven of this Act, this section 
shall apply as if the debtor had been adjudged bankrupt on a bankruptcy 
petition presented at the date of the receiving order. 

(Sgd. ) WALTER RAEBURN 
July, 1956. 
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MEMQRAUDUM SUBMITTED BI K.M. TREASURY 



1. The Committee has invited the Treasury to give its views on the 
rights enjoyed "by the Crown, in common with other legal persons, under 
Section 31 of "the Bankruptcy Act, . 1 914 and, in particular, comment on a 
possible amendment to that Section which the Committee has had under con- 
sideration. The amendment would read:- 

"For the purposes of this Section every Ministry or Department of the 

Crown shall he deemed to he a separate legal entity”. 

2. It is understood that the CoBmitt.ee. has heen much concerned with 
the effect hoth of Section 31 and of Section 33(1 ) on the rights of the 
Crown as a creditor in bankruptcy cases compared with those of private 
creditors. The Board of Inland Revenue have, commented, on Section 33(l ) 
in their memorandum of 8th February, 1956, and we. have nothing to add to 
their observations. The two Sections differ not merely in their import- 
ance from the point of view of the Exchequer (Section 33 (l ) being by far 
the more important) but in the respective principles behind them. 

Section 31 lays down the rights of set-off enjoyed by all legal persons 
concerned with bankruptcy; Section 33 (l) deals with the rights of the 
Crown, among other creditors having prior, claims to the available assets 
and as the Board of Inland Revenue have pointed out, iirposes a restriction 
on the Crown' s claim. The . absence of connection between the two Sections 

is of imp ortance since both may be held, in a loose sense, to have the 
effect of giving preference to the Crown as creditor. In the view of the 
Treasury it is important, however, to consider separately the quite 
different principles of law involved and the possible effects of any amend- 
ment of them. 

3. The main question addressed to the Treasury is whether the Crown 
is invariably one and indivisible so far as financial matters are con- 
cerned, We think, however, that the fundamental question should be 
stated in rather different terms. The position of the Crown as the 
custodian of public funds arises from the principle that it is a single 
person in the eyes of the law and that individual Departments are its 
agents. It is difficult to judge the possible repercussions of any 
departure from this principle, such as has been suggested by the Committee. 
Without attempting, however, to forecast the view which the Courts might 
take in whatever case might arise, it can at least be said that any 
weakening of the principle might well lead to demands for exceptions to be 
made in other cases. 



4, Section 31 of the Act re-enacts a provision originally intro- 
duced in an Act of Queen Anne which is based on the principle that where 
the creditor owes money to the bankrupt debtor, justice is done by sub- 
tracting one debt from the other and dealing only with the balance in 
bankruptcy. If this is held to do justice between debtors and creditors 
generally two questions arise: first, whether it can be shown that there 

is good reason for distinguishing between the Crown and other debtors and 
for putting the Crown into a worse position than other legal persons: 
and secondly, whether any such distinction is practicable. We do not 
think that an affirmative reply is possible to either. It is true that 
the activities of the Crown through the different Departments of State, 
are more multifarious, taken together, than those of any private concern 
and that these may lead to the more frequent application of Section 31 
by the Crown. The dealings of the bankrupt with the different parts of 
a large industrial or commercial concern may, however, be as varied as 
those which he has had with the Crown. We do not see how it is possible 
in principle to distinguish between the Crown and private corporations m 
this respect or between trading and other activities . (or between tax 
debts and other debts) since Section 31 makes no distinction between 
debts arising from the different types of transaction in which private 
corporations may have been engaged with the bankrupt. The fact that 
certain corporations, such as Unilever, may prefer for other reasons to 
divide their functions between subsidiaries which are separate legal 
persons should not, in the view of the Treasury, be allowed to affect the 
consequences arising from the status of the Crown as a single legal person. 
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5« The division of the functions of the Crown "between individual 
departments is not infrequently altered. Thus, for example, the 
responsibilities of the Ministry of Supply in the field of engineering 
were transferred to the Board of Trade. The Board of Trade and a number 
of other Departments shed certain responsibilities to the Ministry of 
Materials, which was set up in 1 95*1 but which has now been re incorporated 
in the Board. In view of such changes the amendment suggested by the 
Conmittee might have two kinds of disadvantageous effect from the point of 
the Crown. Firstly, if a bankrupt has been engaged in a variety of 
transactions with a single Government Department, from which both debits 
and credits had arisen, and if as a result of reorganisation, responsi- 
bility for any of those involving credits were to be separated Department- 
ally from that for any of those involving debits, it would no longer be 
possible to claim offset in respect of those transferred, even though the 
transfer had occurred since the transactions from which the debits and 
credits arose. Secondly, it is possible to conceive of two different 
persons who have had precisely the same dealings with the Crown before 
and after such a transfer of functions. In the one case offset could be 
claimed; in the other case it could not. 

6. The Committee has invited our comments on the drafting of a 
suggested amendment to Section 31 . We think, however, that questions of 
drafting can best be dealt with by Parliamentary Counsel if and when 
particular amendments to the Act are put into the form of legislation. 

22nd October, 1 956 
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LETTER RECEIVED FROM 
THE NATIONAL UNION OF MANUFACTURERS 



B. Mactavish, Esq., 

Bankruptcy Law Amendment Committee, 



6, Holbom Viaduct, 
London, E.C.1 . 

25th October, 1956. 



Dear Sir, 

Bankruptcy Law Amendment Committee 

Would you please refer to your letter of the 2nd November 1955 in 
which your Committee invited the National Union's views generally on* the 
questions involved in the terms of reference, and also on certain parti- 
cular matters which were set out in para. 3 of your letter. 

ue have no substantial views to submit to your Committee on the terms 
of reference in general. With regard to the matters on which evidence was 
particularly desired, we wish to submit the following observations: - 

(1 ) 'We are agreed that the Bankruptcy Acts need to be amended in 
regard to the discharge of bankrupts, and agree in toto with the 
scheme outlined in the Appendix to your letter of the 2nd November 
1 955. ’ 



(2) That where there is a second or subsequent bankruptcy and where 
the bankrupt remains undischarged from a previous bankruptcy any 
assets acquired by the bankrupt after his previous bankruptcy should 
be applied in the discharge of debts owing to creditors in the 
second or subsequent bankruptcy, in priority to any debts remaining 
still outstanding in the prior bankruptcy. 

(3) That the monetary limits prescribed by the Bankruptcy Acts 
should be increased from the present limit of £50 to, say £250. 

This would we believe be of assistance to small debtors and give 
them an opportunity of clearing their debts. 

(4) That we are in general agreement that the vesting of after 
acquired property should be limited to such property as may be 
claimed by the Trustees - though the view has been put to us that 
the imposition of such limits must depend very much on the circum- 
stances of any particular case. 



(5) That in a non-summary case the creditors should be able to 
appoint the Official Receiver as Trustee. 

(6) That it would be useful and save expense to the debtor if pro- 
vision were made for a conclusion of the bankruptcy where the debts 
are paid in full and a revesting of the surplus in the bankrupt 
without a documentary transfer by the Trustee. 

(7) That the provisions of Section 51 of the Bankruptcy Act 1914 
should be so enlarged as to cover all kinds of earnings including 
the wages of workmen. 

(8) With regard to Deeds of Arrangement 



(a) That only professional men belonging to recognised bodies 
should be appointed as Trustees. It appears that there are so- 
called accountants and others who engage in this type of work 
but who lack professional responsibility, and who may on 
occasions even "pack" meetings of creditors in order to obtain 
sufficient votes to secure their own appointment. 
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(b) That, in a sale of assets, the Board of Trade should demand 
more concrete evidence of the effective values of these, in order 
to ensure that they have not been sacrificed for a quick sale, 

(c) That six-monthly accounts should be rendered instead of 
annual accounts, and that the form of return should be revised 
so as to give more information of expenses in particular and of 
receipts, 

(d) That the remuneration payable to Trustees may be too large 
in view of the present increased value of assets realised. 

We must tender our apologies for the delay in submitting our views, 
but trust that these will be of some help to your Committee. If it is 
not now too late, and if your Committee would like to discuss any points 
with us before finalising their recommendations, we would be pleased to 
arrange for our representatives to appear and to give oral evidence. 

Yours truly, 

(Sgd. ) T. I. ROBINS 
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